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IN THE 
Supreme Court of the United States. 


OCTOBER TERM, 1888. 


FRANK ELY, 
Appellant, 


NEW MEXICO AND ARIZONA 
RAILROAD COMPANY, Er At., 


oe 


ean! 1133. 
J 


APPEAL FROM THE SUPREME CouRT OF ARIZONA 
TERRITORY. 


BRIEF FOR APPELLEES. 
I. 


The only question in this case is whether the 
Court below erred in sustaining a general demur- 
rer to the complaint, and in dismissing the action 
upon the plaintiff's declining to amend. 

The brief for appellant states the question with 
perfect fairness, but the learned counsel who signs 
it has wholly failed to understand the point of 
our objection to his complaint—the point upon 
which the lower court—very properly as we sub- 
mit—sustained our demurrer. 
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We are willing to admit here—as we have ad- 
mitted throughout the case—that an allegation 
that the plaintiff is 7” possession of the premises 
in controversy, is wholly unnecessary. Our point 
is, not that such an allegation is necessary, but 
that in the absence of such allegation some other 
facts must be stated to give the Court jurisdic- 
tion. 

That the facts alleged in the present complaint 
do not constitute a cause of action for the recov- 
ery of possesion of the premises—that is in eject- 
ment—will not be disputed. In such an action 
there must be an allegation of an immediate right 
of possession, an unlawful withholding, or an 
ouster. The point which we make in this case 
is, that in the absence of such allegations—the 
allegation which, if true, would entitle the plain- 
tiff to the judgment a¢ /aw—that he recover pos- 
session of the premises, there must be some alle- 
gation of some facts which, if true, would enti- 
tle him to equitable relief. If the complaint al- 
lege the possession of the plaintiff and the asser- 
tion of some interest which is without any right 
whatever by the defendant, these facts are seen 
at once to constitute a cause of action for equit-— 
able relief. But if the complaint simply alleges 
title in the plaintiff and that defendant claims, 
&c., then we submit that no facts are alleged 
which constitute any cause of action. Our ob- 
jection to such a complaint is not—as the other 
side persist in assuming—that there is no allega- 
tion of plaintiff’s possession, but that there is no 
allegation of any fact sufficient to constitute a 
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cause of action. Possession by the plaintiff is 
simply one of the facts which entitles the plain- 
tiff to maintain his action; it is not the only fact. 
When, therefore, the plaintiff cannot, or does not 
allege this fact, our point is that he should allege 
some of the other facts which equally with pos- 
session entitles a plaintiff to maintain his action. 

None of the cases cited by the other side touch 
this point. They simply establish the proposi- 
tion so earnestly contended for on the other side, 
the soundness of which we have always admit- 
ted, that a plaintiff out of possession may main- 
tain this statutory action. In none of them is 
the question of pleading, which this record pres- 
ents, decided either expressly or by necessary im- 
plication. 

Take for example More v. Steinbach, 127 U.S. 
70, which is especially and confidently relied on 
by appellant as directly in point and decisive of 
this controversy. 

The case in this Court was an appeal from a 
decree rendered by the Circuit Court in the Dis- 
trict of California upon Bill, Answer, Replication 
and proofs. The Bill or complaint does not ap- 
pear in the report, but there is enough to show 
that it differed in this material respect from the 
complaint in this case, that in addzizox to the al- 
legation cf title inthe plaintiff there was the al- 
legation that the “ deferdants’ claim of title de- 
preciates the value of their (the plaintiffs’) title 
and property, and prevents them from using or 
selling the property. and otherwise harrasses and 
annoys them in their possession and ownership.” 
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Whatever objection, if any, might have been ta- 
ken to this complaint it manifestly was not ob- 
noxious to a general demurrer. The defendants, 
however, did not demur but answered, setting 
forth the title on which they relied, and the lower 
Court, upon the pleadings and proofs, decided 
against the validity of the defendants’ claim of 
title. 

It was with such a record before him that Mr. 
Justice Field, speaking for this Court, used the 
language so confidenly cited in Appellant’s Brief. 
Misled by his idea that our objection in this case 
is the same as the one overruled in that case, 
counsel overrates the importance of the case as 
a precedent. This Court in the former case sim- 
ply held that a plaintiff asserting title to lands, 
though out of possession, could maintain an ac- 
tion to determine an adverse claim, &c. This 
certainly does not rule against us on the point 
now made, viz: that admitting this right of the 
plaintiff, his complaint must nevertheless state 
some facts constituting a cause of action. 

Passing from More v. Steinbach, counsel rely 
on Statham v. Dusy. That case was decided 
without any opinion on the authority of Rough 
v. Simmons, 65 Cal., 227. Inthe latter case the 
complaint contained the allegation that the plain- 
tiff is the owner and in possession, &c. 

Pierce v. Felter merely decides that the owner 
of an estate less than a fee may maintain the ac- 
tion. 

Hyde v. Redding holds that the action may be 
maintained although the defendant is in the ac- 
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tual adverse possession of the land, a position 
which is perfectly clear under the authorities.— 
No question whatever was raised on the plead- 
ings, and the complaint is not reported. Enough 
appears, however, in the opinion of the Court, to 
show that the plaintift’s attorney did not consid- 
er it safe torest on an allegation of title alone, but 
stated the grounds of the defendant’s assertion 
of title. Under the old practice, where an alle- 
gation of the plaintiff's possession was necessary, 
it was well settled that the plaintiff need not al- 
lege the particulars of the defendant’s claim.— 
But the pleader in Hyde v. Redding evidently 
thought that being unable to allege possession in 
the plaintiff, it would be wise to allege some oth- 
er fact constituting a cause of action, and hence 
he alleged the particulars of tne defendant’s claim 
in order that it might appear on the face of his 
complaint that such claim was without right.— 
That the complaint so constructed set forth a 
cause of action is apparent. 


The same remarks apply to People v. Center. 
No question of pleading was before the Court.-- 
But here again it appears that the particulars of . 
the defendant’s claim were set forth in the com- 
plaint, and in addition to the prayer for general 
relief there was a special prayer that this specific 
claim be decreed to be invalid. 


The action was brought by the state to have a 
patent purporting to have been issued by the 
state declared invalid. So far as the report fur- 
nishes any information on the subject, it is per- 


cae eR OE EEN AEE: A IIIT | 


| 


6 


fectly clear that a cause of action was stated in 
the complaint. 

The foregoing are al! California cases cited in 
Appellant’s Brief, and we submit that they do 
not touch the question raised by the present rec- 
ord. 7 

We do not deem it necessary to notice the In- 
diana cases cited by the Appellant in detail. Even 
if the exact question now before the Court had 
been decided by them, which we.submit is not 
the case, they were not authorities binding upon 
the Arizona Cowrt,and cannot control this Court. 

We come, therefore, to the cases in this Court 
which are relied on. 

In Holland v. Challen, 110 U.S. 15, the com- 
plaint alleged just what we want the appellant to 
allege, viz: the origin of his title particularly 
specifying the deeds by which it was obtained, 
etc., (see opinion.) The point decided is that a 
bill to quiet title, which on its face presented a 
good title in the complaint gave him the right to 


call on the defendant, etc. This isa point which » 


no one would dream of questioning under the 
Arizona Statute, but it certainly does not tend to 
throw any light on the question presented by this 
record. 

Reynolds v. Bank 112 U.S. 405 decides that 
under a Statute substantially the same as the 
Arizona Statute a bill to quiet title can be main- 
tained in the U. S. Circuit Court, although the 
allegation in the bill that the deed under which 
defendants claim title is void, be admitted by the 
answer. 
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Frost v. Spitley, 121 U. S. 552, holds that a bill 
to quiet title cannot be maintained under the 
general equity jurisdiction or the Nebraska stat- 
ute by one having an equitable title only. Mr. 
Justice Gray after citing the Nebraska Act, ob- 
served: “The requisite of the plaintiff's posses- 
sion is thus dispensed with, but not the other 
rules which govern the jurisdiction of courts of 
equity over such bills.”’ 

We deem it unnecessary to consider at further 
length the argument for the appellant. We ad- 
mit that it is conclusive on the point which it 
discusses, but we think that enough has been 
said to show that that point is not the question 
which this record presents. 


IT. 


The extract from the opinion of the Court in 
Frost v. Spitley, 121 U.S. at page 557, cited above, 
states exactly the position which we take ‘n this 
case. We contend that the Arizona Statute, re- 
lied on by the other side, while it dispenses with 
the plaintiff's possession as a necessary fact to be 
alleged or proved. does not dispense with the other 
rules of equity governing such cases. The stat- 
ute authorizes an action to be brought; it does 
not affect—it does not purport. to affeet—the oth- 
er provisions of the statute which requires that 
the complaint shall 2 a// cases contain a state- 
ment of the facts constituting the cause of action. 
If the complaint allege title or the right of pos- 
session in the plaintiff, and an ouster or with- 
holding of possession by the defendant, or if it al- 
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lege the plaintiff's possession, and that the defen- 
dant. without any right claims some interest, etc., 
ineither. case, under the precedents, the facts 
constituting a cause of action appear. If these 
facts be admitted the plaintiff in the one case is 
entitled toa judgment that he recover possession, 
etc., in the other case to a decree quieting his ti- 
tle against the defendant. 

.; But we submit that no cause of action at all, 
at law or in equity, appears from the allegations 
of the present complaint. It is perfectly clear, as 
we have already seen, that these allegations do 
not entitle the plaintiff to the legal relief that he 
recover possession, etc.. And we submit that it 
is equally clear that they do not entitle him to 
any equitable relief. If the plaintiffis in fact in 
possession, then, according to established prec- 
edents, he ought to allege that fact; if he is out 
of »possession then prima facie, his right of action 
is-legal-and not equitable. If facts exist toover- 
throw this. prima facie presumption, if the defen- 
nant’s-claim is of such a character that a judg- 


ment at'law‘will not afford the plaintiff full and — 


adequate relief, then. according to the plainest 


principles, these facts should be alleged. Mr. 


Justice Gray speaking for this Court in the case 
last:cited, says, commenting on the Nebraska 
statute: by reason of that statute, a bill in equity 
to.quiet title may be maintained in the Circuit 
Court.of the U.S.. for. the District of Nebraska 
by.@ person:not in possession, if the controversy. 
is,one, in which. a Court:of equity’ alone.can af- 
ford itha:relief. prayed for(121 U: §. 557.)... Ard 
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if this test be applied to the present case, it is per- 
fectly clear that while a multitude of circumstan- 
ces can be zmagined which would entitle the own- 
er in fee out of possession to the equitable relief 
prayed for in the present complaint, no single 
one of these zmagzinable circumstances is stated 
in this complaint. Assuming for argument’s 
sake that the demurrer admits that the plaintiff 
is the owner in fee of the premises in controversy, 
there is nothing whatever alleged in this com- 
plaint to overthrow the presumption that he has 
a full and adequate remedy at law, and it is one 
of the settled rules of equity that the bill or com- 
plaint must show affirmatively that such a rem- 
edy at law does not exist. 

This Court will readily perceive that if the 
plaintiff's difficulty were that he is in possession; 
an amendment stating that fact would furnish a 
cheaper and far speedier remedy against the er- 
ror he complains of than an appeal to this Court. 

The fact that he fails to avail himself of this 
plain way cut of the difficulty strengthens the 
“ irresistible inference” indulged in by the lower 
court, of which he also complains. 

But we submit that this demurrer does not 
admit that the plaintiff is the owner in fee 
of this land. It is settled that an allegation that 
the plaintiff is the owner in fee, in connection 
with an allegation that he is in possession, or on 
a certain day was in possession, and was thereaf- 
ter ousted by the defendant, etc., is a statement 
of a fact. And that is all that is. established by 
the cases cited by the appellant. But an allega- 
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tion that the plaintiff is the owner in ‘fee, stand- 
ing alone, is nothing but a conclusion of law, and 
is not admitted by a demurrer, which only admits 
‘facts well pleaded. Suppose that the defendants 
should answer this complaint: “The defendants 
deny that the plaintiff is the owner in fee of the 
said premises; they admit that they and each of 
them claim an estate or interest in said land but 
deny that said claim is without ‘any right what- 
ever, and deny that the defendants have and that 
neithér of them has any estate, etc.”:. What-is- 


' sue of fact wauld such an answer present? And 


yet such dn answer would certainly deny every 
material allegation of the complaint. df a denial 
of every maverial allegation of the: complaint 
would raise no: issue of fact, it must be because 
these allegations are not allegations of fact at all. 
And we submit that to reverse this judgement 
would be to say that a defendant in possession of 
real éstate can.be compelled liy a plaintiff to dis- 
close the facts upon which he: bases his claim of 
title, although the plaintiff does not state a sin- 
gle fact showing his right to such discovery, 
which would be to supp'ement the legislative 
enactment abolishing all forms of action, by a 
judicial enactment abolishing all forms of plead- 
ings. 


III. 


But apart from the correctnessof the judgment, 
we submit that there is no question presented by 
this record which this Court. ought to consider. 
The judgment appealed from settles merely a 
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question: of practice under a local statute. The 
judgment is, not that the facts stated by ‘the 
plaintiff do not constitute a cause of action, but 
that the complaint states no facts. Such a judg- 
ment determines nothing; it is no estoppel, no 
bar ‘to ‘another action. If it be affirmed, the 
plaintiff, if he have a cause of action, will state 
the facts constituting it, and the defendants will 
be informed as to what the case is about, and 
will answer as they may be advised; if it be re- 
versed the defendants will answer as best they 
can without that information, and the facts of 
the case will appear on the trial. In either case 
nothing will have been settled but a question of 
practice; the case after having passed through 
all possible courts will not have advanced one 
step towards its final determination. An appeal 
to this Court on such a question is, we submit, 
simply frivolous and ought to be discouraged. 
The decision of the Supreme Court of Arizona, 
although not technically so, partakes largely of 
the nature of a question of discretion. The de- 
cisions of the appellate Courts differ widely on 
all such questions, involving the meaning of the 
code provision requiring “a statement of the 
facts constituting the cause of action in ordinary 
language.” When a new question arises in any 
of the Territories, the Supreme Court is obliged 
to choose between the opposing precedents cited 
for their consideration. And we submit, that, 
by analogy to the rule which this court adopts 
upon appeals from the Federal Courts of the 
States, the decision of such questions by the high- 


12 


est Court in the Territories should be treated 
here as final, unless the record shows that some 
substantial right has been affected. 


B. H. HEREFORD, 
For Maish & Driscoll. 
THOMAS MITCHELL, 
Attorneys for Wm. 8S. Fleming, R. R. Richard- 
son and C. C. Watkins. 
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THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


United States Circuit Court, Eastern District of Missouri. 
In Equity. 
PATTEE PLtow CoMpPpANny vs. KINGMAN & Co. ée als. 


We hereby waive service of citation in the matter of the appeal 
taken in the above-entitled cause, and consent that the appeal may 
be docketed and proceeded with the same as though a citation had 
been regularly issued and served. 


WEST & BOND, 
Sol’rs for Def’ts & Appellees. 


2 UNITED STATES OF ee a 
Eastern District of Missouri, 


In the Circuit Court of the United States in and for said District- 


Be it remembered that on Wednesday, March 21st, 1883, there 
was filed in the circuit court of the United States for the eastern dis- 
trict of Missouri a certain bill of complaint, which is in words and 
figures as follows, to wit: 


3 Bill of Complaint. 


Circuit Court of the United States in and for the Eastern District of 
Missouri. In Equity. 


PaTtTTrEE PLrow CoMPANy 
v8. 


KINGMAN AND ComMPANY—MARTIN K1NGMAN, C. A. JAMISON, and R, 
L. Rue, Officers of said Company. 


To the honorable the judges of the circuit court of the United States 
in and for the eastern district of Missouri : 

Pattee Plow Company, a corporation organized and operating 
under and by virtue of the laws of the State of Illinois, having its 
principal place of business at Monmouth, in the State aforesaid, and 
citizens of said State, brings this bill against Kingman & Company, 
a corporation organized and operating under and by virtue of the 
laws of the State of Illinois aforesaid and doing business at No. 417 
North Main street, city of St. Louis, and Stateof Missouri, and Martin 
Kingman, C. A. Jamison, and R. L. Rhea, officers of said company. 

And thereupon your orator complains and says that heretofore 

and before the 5th day of March, 1872, one James H. Pattee 
4 was the true, original, and first inventor of a certain new and 

useful improvement in cultivators not known or used before 
and not in public use or on sale for more than two years prior to 
his application for a patent therefor. 

And your orator further shows unto your honors that the said 
James H. Pattee, so being the inventor of said improvement, made ap- 
et to the proper department of the Government of the United 
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States for letters patent in accordance with the then existing acts of 
Congress and duly complied in all respects with the conditions and 
requirements of said acts of Congress, and that on March 5, 1872, 
letters patent of the United States, numbered 124,218, signed, sealed, 
and executed in due form of law, for the said invention or discovery 
were issued to the said James H. Pattee, assignor to himself, Henry 
H. Pattee, and Ithamer P. Pillsbury, whereby there was secured to 
them, their heirs, executors, administrators, or assigns, for the term 
of 17 years from the fifth day of March, 1872, the full and exclusive 
right of making, using, and vending the said invention or discovery 
throughout the United States and the territories thereof, 

And your orator further shows unto your honors that the said 
James H. Pattee, assignor to himself, Henry H. Pattee, and Ithamer 
P. Pillsbury having, for good and lawful cause, surrendered said 
original letters patent No. 124,218 to the Commissioner of Patents 
and having made due application therefor and having in all things 
ae with the acts of Congress in such case made and provided, 
on the 6th day of October, 1874, new letters patent, numbered 6080, 
were issued to James H. Pattee, assignor to himself, Henry H. Pat- 
tee, and Ithamer P. Pillsbury for the same invention for the residue 
of said term of seventeen years; which said last-mentioned letters 

atent were issued in due form of law, under the seal of the Patent 
Office of the United States, signed by the Secretary of the Interior 
and: countersigned by the Commissioner of Patents, and — 
date the day and year last aforesaid, as by the said last-mentionec 
reissued letters patent or a duly authenticated copy thereof in court 
to be produced will appear. 

And thereupon your orator further complains and says that here- 

tofore and before the 21st day of January, 1873, one James 
5 H. Pattee was the true, original, and first inventor of a certain 

new and useful improvement in cultivators not known or 
used before and not in public use or on sale for more than two 
years prior to his application for a patent therefor. 

And your orator further shows unto your honors that the said 
James H. Pattee, so being the inventor of said improvement and a 
citizen of the United States, made application to the proper depart- 
ment of the Government of the United States for letters patent in 
accordance with the then existing acts of Congress, and duly com- 
plied in all respects with the conditions and requirements of said 
acts of Congress, and that on January 21, 1873, letters patent of the 
United States, numbered 135,148, signed, sealed, and executed‘in due 
form of law, for the said invention or discovery were issued to the 
said James H. Pattee, assignor to himself, Henry H. Pattee, and 
Ithamer P. Pillsbury, whereby there was secured to them, their 
heirs, executors, administrators, or assigns, for the term of seventeen 
years from the twenty-first day of January, 1873, the full and ex- 
elusive right of making, using, and vending the said invention or 
discovery throughout the United States and the territories thereof. 

And thereupon your orator further complains and says that here- 
tofore and before the 14th day of March, 1876, ore Thomas W. Ken- 
dall, the true, original, and first inventor of a certain new and useful 
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improvement in cultivators not known or used before and not in 
public use or on sale for more than two years prior to his application 
for a paent therefor. 

And your orator further shows unto your honors that the said 
Thomas W. Kendall, so being the inventor of said improvement 
and a citizen of the United States, made oe to the proper 
department of the Government of the United States for letters pat- 
ent in accordance with the then existing acts of Congress, and dans 
complied in all respects with the conditions and requirements of 
said acts of Congress, and that on March 14, 1876, letters patent of 
the United States, numbered 174,684, signed, sealed, and executed 

in due form of Jaw, for the said invention or discovery were 
6 issued to the said Thomas W. Kendall, whereby there was se- 

cured to him, his heirs, executors, administrators, or assigns, 
for the term of seventeen years from the fourteenth day of March, 
1876, the full and exclusive right of making, using, and vending the 
said invention or discovery throughout the United States and the 
territories thereof. 

And thereupon your orator further complains and says that here- 
tofore and before the 27th day of February, 1877, one Henry H. 
Pattee was the true, original, and first inventor of a certain new and 
useful improvement in cultivators not known or used before and 
not in public use or on sale for more than two years prior to his ap- 
plication for a patent therefor. 


And zee orator further shows unto your honors that the said 


Henry H. Pattee, so being the inventor of said improvement and a 
citizen of the United States, made application to the proper depart- 
ment of the Government of the United States for letters patent in 
accordance with the then existing acts of Congress, and duly com- 
plied in all respects with the conditions and requirements of said 
acts of Congress, and that on February 27, 1877, letters patent of the 
United States, numbered 187,899, signed, sealed, and executed in 
due form of law, for the said invention or discovery were issued to 
the said Henry H. Pattee, assignor of two-thirds of his right to James 
H. Pattee and I. P. Pillsbury, whereby there was secured to them, 
their heirs, executors, administrators, or assigns, for the term of sev- 
enteen years from the 27th day of February, 1877, the full and ex- 
clusive right of making, using, and vending the said invention or 
discovery throughout the United States and the territories thereof. 
And your orator further shows unto your honors that James H. 
Pattee and others, the then owners of the said reissued letters patent 
No. 6080, did, on the — day of , A. D. 1877, file a bill of com- 
plaint in the United States circuit court for the northern district of 
illinois against the Moline Plow Company et al., alleging, among 
other things, infringement of the said reissued letters patent No. 
6080 of October 6, 1874, to which answer was filed and issue 

7 joined, and that thereafter, upon the pleadings and proofs 
taken thereunder, the said cause came on to he heard on final 
hearing before his honor Judge Blodgett, and having been fully 
_ argued by counsel for respective parties and duly considered by the 
court, on the — day of October, A. D. 1881, an opinion was filed by 
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first inventors of the several new and useful improvements which 
are described in the several letters patent granted to them and each 
of them and mentioned in the foregoing bill; and your deponent 
verily believes that the title of said complainants as set forth in said 
bill is true. 


Sworn to and subscribed this — day of ——, A. D. 18—, before 
me— 


And afterwards, to wit,on June 7th, 1883, the defendants filed the 
following answer to bill of complaint, to wit: 


11 Answer. 
U. S. Circuit Court, Eastern District of Missouri. 


The answer of Kingman & Company, a corporation—Martin King- 
man, C. A. Jamison,and R. L. Rhea, officers of said corporation— 
defendants, to the bill of complaint of the Pattee Plow Company, 
complainant. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves all manner of benefit and advantage of excep- 
tion to the many errors and insufficiencies in the complainant’s said 
bill of complaint contained, for answer thereunto, or unto so much 
and such parts thereof as they are advised is material or necessary 
for them to make answer unto, answering, say as follows: 

First. That they have no knowledge or information, save that de- 
rived from the bill, relative to the incorporation of the complainants, 
and leave the complainant to make such proofs thereof as they may 
be advised is material or necessary. 

Second. That they admit, upon information and belief, that letters 
atent of the United States, bearing date the 5th day of March, 1872, 
o. 124,218, were issued to James H. Pattee, ass’r, &c., substantially 

as in said bill alleged, and upon like information and belief they 
admit that said patent No. 124,218 was subsequently surrendered 
and a reissue obtained therefor bearing date the 6th day of October, 
1874, No. 6080, substantially as in said bill alleged, except that they 
do not admit that the said James H. Pattee was the true, original, 
and first inventor of the matters and things described and claimed 
in said original patent or the reissue thereof, and they deny here, as 
more fully hereinafter, that said patent was reissued for any good 
and lawful cause. 

Third. They admit, upon information and belief, that letters pat- 

ent of the United States, bearing date Jannary 21, 1873, No. 
12 135,148, were issued to one James H. Pattee, ass’r, &c., sub- 

stantially as in said bill alieged, except that they do not 
admit that the said James H. Pattee was the true, original, and first 
inventor of the matters and things described and claimed in said 
patent. 
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Fourth. They admit, upon information and belief, that letters 
patent of the United States, bearing date March 14,1876, No. 174,684, 
were issued to one Thomas W. Kendall, substantially as in said bill 
alleged, except that they do not admit that tlie said Thomas W. 
Kendall was the true, original, and first inventor of the matters and 
things destribed and claimed in said patent. 

Fifth. They admit, upon information and belief, that letters pat- 
ent of the United States, bearing date February 27, 1877, No. 
187,899, were issued to one Henry H. Pattee, ass’r, &c., substantially 
as in said bill alleged, except that they do not admit that the said 
Henry H. Pattee was the true, original, and first inventor of the 
matters and things described and claimed in the said patent. 

Sixth. These defendants, further answering, say that they have 
no knowledge or information relative to the assignment of the said 
several letters patent to the complainant, as in said bill alleged, and 
can neitheradmit nor deny the allegation of the bill relative thereto, 
and leave the complainant to make such proofs thereof as it may be 
advised is material or necessary. | 

Seventh. These defendants, further answering, deny that said 
original patent No. 124,218 was inoperative or invalid by reason of 
any defect,insufficiency, or other error, or by reason of a defective or 
insufficient specification which had arisen by inadvertence, accident, 
or mistake, and they aver that the said original patent No, 124,218 
was not surrendered for any good and lawful cause, and that the 
said reissue No. 6080 is not for the same invention as said original 

atent. 

Eighth. These defendants, further answering, upon information 

and belief, aver that new matter has been introduced into the 
13 said patent reissue No. 6080, the introduction of which new 

matter is contrary to the statutes in such case made and pro- 
vided, and that, therefore, such reissue patent is wholly void; and, 
further answering, these defendants aver, upon information and be- 
lief, that the said reissue patent No. 6080 has been unlawfully en- 
larged and made to contain new matters and things without the 
authority of law and which were not the invention of the said James 
H. Pattee set forth in said original patent No. 124,218, and that, 
therefore, said reissue patent No. 6080 is wholly void. 

Ninth. These defendants, further answering, aver that they have 
no knowledge personally, except that derived from the bill, relative 
to the cause of James i. Pattee et al. v. Moline Plow Company, in 
the circuit court of the United States for the northern district of 
Illinois, but are informed that said cause was duly argued on the 
pleadings and proofs before his honor Judge Blodgett, substantially 
as in said bill alleged, and on such information they deny, upon in- 
formation and belief, that an opinion was filed sustaining the 
validity of the reissue No. 6080, and they aver, upon like informa- 
tion and belief, that the second claim of said reissue No. 6080 was 
not at issue in said cause on the question of infringement, and was 
not passed upon by the court in rendering the decision. 

Tenth. These defendants, further answering, aver, upon informa- 
tion and belief, that the cultivators manufactured by the Moline. 
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Plow Company and involved in the suit of Pattee et al. vs. Moline 
Plow Company, referred to in the bill of complaint, are what are 
known as tongueless cultivators, to which class the cultivators sold 
by these defendants belong; and these defendants aver that they are 
not informed, except by said bill, of any difference in principle and 
operation of this class of cultivators, but understand that the prin- 
~ and operation of this class of cultivators is essentally the same, 
while there may be a difference in the construction and arrange- 
ment of the devices by which the principle is carried out. 

Eleventh. These defendants, further answering, say that they 

have no information save that derived from the bill rela- 
14 tive to the extensive application of the said several improve- 

ments to practical use by the complainant, nor as to the com- 
plainant having the undisturbed possession, use, and enjoyment of 
the supposed exclusive privilege secured by said several letters 
patent, and can neither admit nor deny the allegation of the bill 
relative thereto. 

Twelfth. These defendants, further answering, deny, upon infor- 
mation and belief, that the said several supposed improvements 
described and claimed in said several letters patent are capable of 
conjoint as well as separate use, and they deny that they have so 
used or are now so using the said supposed improvements. 

Thirteenth. These defendants, further answering, deny that they are 
now vending cultivators manufactured by B. D. Buford & Company, 
of Rock Island, Illinois, containing the said patented improvements 
and each of them, or in some parts thereof substantially the same 
in construction and operation as in the said several letters patent 
mentioned, and they deny that they have sold or intended to sell 
within the eastern district of Missouri cultivators manufactured by 
B. D. Buford & Company containing the said supposed improve- 
ments alleged to be the invention of the parties named in said sev- 
eral letters patent, and alleged to be embodied and embraced in the | 
second claim of reissue No. 6080, the second claim of patent No. 
135,148, the first and second claims of patent No. 174,684, and the 
claim of patent No. 187,899; and they deny that they have in any 
manner violated any of the supposed rights of the complainant 
under said several letters patent or infringed any of the claims of 
said several letters patent in the sale of cultivators made by B. D. 
Buford & Company, and sold in the eastern district of Missouri. 

Fourteenth. These defendants, further answering, deny. that the 
said James H. Pattee was the original and first inventor of the 
matters and things described and claimed in said reissue patent No. 
6080, and they aver that long prior to the supposed invention of 

the said James H. Pattee the same matters and things or 
15 —_ some material and substantial part or parts thereof had been 

shown in and described by letters patent of the United States 
as follows, to wit: | 

Letters patent granted to E. Pratt, No. 44747, dated October 18, 
1864, for cultivator. 

Also letters patent granted to E. Peck, No. 70111, dated October 
’ 22, 1867, for cultivator. 
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Also letters patent granted to J. Savill, No. 52754, dated February 
20, 1866, for cultivator. 

Also letters patent granted to S. G. Peabody, No. 84575, dated 
December 1, 1868, for cultivator. 

Also. letters patent granted to R. H. Henry, No. 85662, dated 
January 5, 1869, for cultivators. 

Also letters patent granted to H. Huff, No. 86160, dated January 
26, 1869, for cultivator. 

Also letters patent granted to S. B. Hosington, No. 106,161, dated 
August 9, 1870, for cultivator. ! 

Also letters patent granted to J. H. Tomlinson, No. 120,684, dated 
November 7, 1871, for cultivator. 

Also letters patent granted to J. Constant, No. 8483, dated No- 
vember 4, 1854, for cultivator. 

Also letters patent granted to A. Smith, No. 12241, dated Jan- 
uary 15, 1855, for cultivator. 

Also letters patent granted to A. Young, No. 59499, dated No- 
vember 6, 1866, for cultivator. 

Also letters patent granted to John Savill, No. 52754, dated Feb- 
ruary 20, 1866, for cultivator. 

Also letters patent granted to George W. Owens, No. 118,549, 
dated August 29, 1871, for cultivator. 

Also English letters patent granted to William Tasker, No. 221, 
of the year 1859, dated March 29, 1859, for plow. 

Also letters patent granted to T. & R. Kinghorn, No. 28870, dated 
June 26, 1860, for cultivator. 

Fifteenth. These defendants, further answering, deny that the said 
James H. Pattee was the original and first inventor of the matters 
and things described and claimed in said patent No. 135,148, and 
aver that long prior to the supposed invention of the said James 

H. Pattee the same matters and things or some material and 
16 substantial part or parts thereof had been shown in and de- 

scribed by letters patent of the United States as follows, to 
wit: 

Letters patent granted to W. H. Edwards, No. 83944, dated No- 
vember 10, 1868, for cultivator. 

Also letters patent granted to G. Moore, 128,409, dated July 2, 
1872, for cultivator. 

Also letters patent granted to S. W. Brock, No. 97032, dated No- 
veinber 22, 1869, for cultivator. 

Also letters patent granted to J. P. Letz, No. 98604, dated January 
4, 1870, for cultivator. 

Sixteenth. These defendants, further answering, deny that the 
said Thomas W. Kendall was the original and: first inventor of the 
matters and things described and claimed in said patent No. 174,684, 
and they aver that long prior to the supposed invention of the said 
Kendall the same matters and things or some material and sub- 
stantial part or parts thereof had been shown in and described by 
letters patent of the United States as follows, to wit: 

Letters patent granted to J. L. Dutton, Jr., No. 26976, dated Jan- 
uary 3], ae for cultivators. 
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Also letters patent granted to C. H. Watson, No. 128,685, dated 
July 2, 1872, for cultivator. 
Also letters patent granted to T. Poling, No. 130,440, dated Au- 
gust 13, 1872, for cultivator. 
Also letters patent granted to W. H. Robertson, No. 162,577, dated 
April 27, 1875, for cultivator. 
Also letters patent granted to M.S. Tarkington, No. 174,320, dated 
February 29, 1876, for cultivators. 
Also letters patent granted to D. M. Davis, No. 48901, dated Au- 
gust 23, 1864, for cultivator. 
Also letters patent granted to J. Savill, No. 52754, dated February 
20, 1866, for cultivator. 
Also letters patent granted to J. Marsh, No. 69109, dated Septem- 
ber 24, 1867, for cultivator. 
Also letters patent granted to S. H. Mitchell, No..40766, dated 
December 1, 1863, for cultivator. ! 
Seventeenth. These defendants, further answering, deny 
17 that the said Henry H. Pattee was the original and first in- 
ventor of the matters and things described and claimed in 
said patent No. 187,899, and they aver that long prior to the sup- 
posed invention of the said Henry H. Pattee the same matters and 
things or some material and substantial part or parts thereof had 
been shown in and described by letters patent of the United States 
as follows, to wit: 
Letters patent granted to J. H. Pattee, No. 124,218, dated March 
5, 1872, for cultivator. 
Also letters patent granted to J. H. Pattee, No. 135,148, dated Jan- 
uary 21, 1873, for cultivator. 
Also letters patent granted to W. H. Robertson, No. 162,577, dated 
April 27, 1875, for cultivato-s. 
Also letters patent granted to W. Louden, No. 177,258, dated May 
9, 1876, for cultivator. 
Also letters patent granted to C. D. Carter, No. 178,410, dated June 
6, 1876, for cultivator. 
Also letters patent granted to E. M. Joy, No. 182,449, dated Sep- 
tember 19, 1876, for cultivator. 
Also letters patent granted to H. H. Pattee, No. 185,775, dated De- 
cember 26, 1876, for cultivator. : 
Also letters patent granted to Burnham and Lathrop, No. 52858, 
dated September 11, 1866, for cultivator. 7 
Eighteenth. These defendants, further answering, aver, upon in- 
formation and belief, that some of the patents hereinbefore named 
and set up specifically as a defense to the said several patents, reissue 
No. 6080, patent No. 135,148, patent No. 174,684, and patent No. 
187,899, respectively, also in fact anticipate some of the features of 
the patents for which they have not been specifically pleaded, and 
these defendants give notice that, upon the hearing of this cause, 
they will use any or all of the said patents which have been set up 
as a defense to the patents sued on as a defense, so far as the same 
may be applicable to any one or all of the said several patents, for 
the alleged infringement of which this suit is brought. 


| 
. 
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Nineteenth. These defendants, further answering, aver, upon in- 
formation and belief, that the said reissue patent No. 6080 is 
18 not for the same invention as the said original patent nor for 
any distinct and separate part or parts thereof of the supposed 
invention originally patented by the said patent 124,218, and they 
aver, upon information and belief, that in and by the said reissue 
atent No. 6080 the said supposed invention of the said James H. 
Pattee has been unlawfully enlarged and made to include and cover 
devices and things not included in said original patent and_ not the 
supposed invention of the said James H. Pattee, and therefore the 
said reissue patent No. 6080 is null and void either as to the whole 
or some material part or parts thereof. 

Twentieth. These defendants, further answering, upon informa- 
tion and belief, aver that new matter has been introduced into said 
patent reissue No. 6080, unlawfully enlarging the scope thereof to 
cover and include matters and things and combinations which were 
not set forth in said original patent No. 124,218 as having been in- 
vented by the said James H, Pattee, which matters and things said 
James H. Pattee did not attempt to secure in and by said original 
patent; and these defendants aver that even if the said James H. Pattee 
ever had the right to enlarge the claims of said original patent, which 
these defendants specifically deny, upon a reissue thereof, the said 
right was lost by laches in making the application therefor; and 
they further aver, upon information and belief, that the said patent 
reissue No. 6080 and the specification and claims accompanying the 
same do not comply with the statute in such case made and pro- 
vided in distinguishing what supposed new matter or combination 
was the invention of the said James H. Pattee; and they further 
aver, upon information and belief, that the claims of the said reissue 
No. 6080 are made to cover and include devices and combinations 
which were not the invention in and by themselves of the said James 
H. Pattee, and therefore for these reasons the said reissue patent No. 
6080 is null and void. 

Twenty-first. These defendants, further answering, aver, upon in- 
formation and belief, that, in view of the state of the art. as it ex- 
isted at the date of the said several patents set forth in the bill of 

complaint, it did not require invention, but simply mechan- 
19 ical skill, to combine the devices composing the supposed im- 

provements described and claimed in said several patents or 
some of them, and that by such combination no new principle, re- 
sult, or operation was attained of sufficient importance to entitle the 
discovery to be classed as an invention or improvement. 

Twenty-second. These defendants, further answering, admit that 
Kingman & Company is a corporation, duly organized under the 
laws of the State of Illinois, having its principal office and place of 
business in said State of Illinois, and they aver that said Martin 
Kingman, C. A. Jamison, and R. L. Rhea are officers of said cor- 
poration, but have not individually been engaged in the sale of cul- 
tivators of any description, except as such officers or members of 


said defendant corporation, Kingman & Company, since the date of 


the organization thereof, in any place or places. 
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Twenty-third. These defendants, further answering, admit that 
the said defendant corporation, Kingman & Company, has purchased, 
in the State of Illinois, from B. D. Buford, & Company, tongueless 
cultivators made by said B. D. Buford & Company in said State of 
Illinois, but they aver that said defendant corporation so purchased 
said cultivators as it would other articles found on the market ; and 
these defendants, further answering, say that the said defendant cor- 
poration, Kingman & Company, has located at St. Louis, Missouri, 
a branch for supplying articles made and sold by said defendant 
corporation, among those which are sold only being cultivators 
made by B. D. Buford & Company, which said branch is simply in 
charge of a person employed by said defendant corporation, and not 
in charge of any officer or member of said corporation, and they 
aver that at said agency no books, except stock and forwarding 
books, are kept, but that all books and accounts relating to the pur- 
chase and sale of such cultivators are kept at the office of Kingman 
& Company, at Peoria, Illinois. 

Without this, that any other matter or thing whatsoever in said 
bill contained material or necessary for these defendants to make 
answer unto and not herein or hereby well and sufficiently answered 

unto, confessed or avoided, traversed or denied, is true to the 
20 knowledge and belief of these defendants; all which mat- 
ters and things these defendants are ready to aver, maintain, 
and prove as this honorable court shall direct, and humbly pray to 
be hence dismissed, with their reasonable costs and charges in that 
behalf most wrongfully sustained. 
KINGMAN & CO., 
By MARTIN KINGMAN, President. 
MARTIN KINGMAN. 
C. A. JAMISON. 
R. L. RHEA. 


United States Circuit Court, Eastern District of Missouri. 


STATE OF ILLINOIS, \ an 
County of Peoria, 


Martin Kingman, president of the defendant corporation, King- 
man & Company, being first duly sworn, deposes and says that he 
has read the foregoing answer by him ‘for the said company sub- 
scribed and knows the contents thereof,and the same are true so far 
as they are within his own knowledge, and so far as there stated 
to be upon information and belief he believes them to be true. 

MARTIN KINGMAN. 


Subscribed and sworn to before me this 6th day of June, A. D. 


1883. 
J. 8. STEVENS, [1.s.] 
Notary Public. 


ee 
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And afterwards, to wit, on July 5th, 1883, the complainants filed 
the following replication to answer, to wit: 


21 Replication. 
United States Circuit Court, Eastern District of Missouri. In Equity. 


PATTEE PLtow CoMPANY 


v8. 
Kinaman & Company—MartTin KinGMAN, C. A. JAMISON, and R. 
L. RHEA. 


The replication of Pattee Plow Company, complainant, to the answer 
of Kingman & Company—Martin Kingman, C. A. Jamison, and 
R. L. Rhea—defendants : 

This repliant, saving and reserving all and all manner of advan- 
tage of exception to the manifold insufficiencies of the said answer, 
for replication thereunto, says that it will aver and prove the said 
bill to be true, certain, and sufficient in the law to be answered unto, 
und that the said answer of the said defendants is uncertain, untrue, 
and insufficient to be replied unto by this repliant, without this, 
that any other matter or thing whatsoever in the said answer con- 
tained material or effectual in the law to be replied unto, confessed 
and avoided, traversed or denied, is true; all which matters and 
things this repliant is and will be ready to aver and prove as this 
honorable court shall direct, and humbly prays as in and by the 


said bill already prayed. 
JNO. R. BENNETT, 
Solicitor and Counsel for Complainant. 


22 United States Circuit Court, Eastern District of Missouri. In 
Equity. 


PatrerE Ptow Company vs. KInGMAN & CoMPANY. 


Please take notice that witnesses will be examined and testimony 
taken in the above-entitled cause, before a competent person, at 
Galesburg, Illinois, on Tuesday, July 24, 1883, at 11 o’clock a. m. 


Please be present to cross-examine. 
Yours, etc., JOHN R. BENNETT, 


Counsel pro Compl’t. 
New York, July 14, 1883. 


To Messrs. West & Bond, counsel pro def’ts. 


Service of above notice acknowledged this 18th day of July, A. D, 


1883. | 
WEST & BOND, 


Sol’rs for Def’ts. 


“ Sonoma APART Re 
ell 
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23 United States Circuit Court, Eastern District of Missouri. In 
Eyuity. 


PaTTEE PLow Company vs. KINGMAN & Co. e¢ al. 


GALESBURG, ILL., July 31, 1883. 


Testimony for final hearing on bebalf of complainant, taken before 
D. S. Geer, notary public, under and pursuant to the 67th rule 
in equity, as amended. 


Met pursuant to agreement. 

Present: John R. Bennett, Esq., counsel for complainant; L. L. 
Bond, Esa., counsel for defendants. 

Complainant’s counsel offers in evidence copy of reissued letters 
patent No. 6080, granted James H. Pattee October 6, 1874, for “ im- 

rovement in cultivators,” marked “Complainant’s Exhibit Pattee 

eissue No. 6080.” 

Letters patent No. 174,684, granted Thomas W. Kendall March 
14, 1876, for “improvement in cultivators,” marked “Complainant’s 
Exhibit Kendall Patent.” , 

Letters patent No. 187,899, granted Henry H, Pattee February 27, 
1877, for “improvement in cultivators,” marked “Complainant’s 
Exhibit Pattee Patent of 1877.” 

Counsel for defendants admits, after examining the original deeds 
of assignment for the three patents offered in evidence by the com- 
plainant, to wit, reissued letters patent No. 6080, No. 174,684, and 

No. 187,899, that the title to said patents is in the complain- 
24 ant, as set forth in its bill of complaint, and having examined 

the certificates of issue and registration, with the accompany- 
ing papers, also admits that the complainant is a corporation duly 
organized under the laws of the State of Illinois, as set forth in its 
bill of complaint. 

Also full-sized tongueless cultivator manufactured by B. D. Buford 
& Co., of Rock Island, IIl.,and sold by defendants herein within the 
eastern district of Missouri since the 8th day of August, 1881, and 
before the filing of the bill of complaint herein, marked “Complain- 
ant’s Exhibit Buford Cultivator.” : 

Also full-sized tongueless cultivator manufactured by B. D. Buford 
& Co.,of Rock Island, I[ll., and sold by defendants herein within the 
eastern district of Missouri since the 8th day of August, 1881, and 
before the filing of the bill of complaint herein, marked “Complain- 
ant’s Exhibit Buford Cultivator of 1882.” 

Counsel for defendants hereby admits that the two machines pro- 
duced were made and sold as stated in the offer just made. 

It is agreed by and between counsel for respective parties hereto 
that official printed copies of specifications and drawings may be used 
in evidence in this case by either party with the same force and 
effect as though accompanied by their respective patents and duly 
certified; also printed English patents, commonly known as “blue 
books,” without being certified. 
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Complainant’s counsel also offers in evidence printed circulars 
urporting to have been issued by B. D. Buford & Co., of Rock Island, 
ll., marked “Complainant’s Exhibit New Buford Tongueless Culti- 

vator Circular for 1883.” 

Defendant’s counsel objects to the “Exhibit Buford Circular of 
1883” for the reason that Buford & Co. are not parties to this suit, 
and any declarations and publications made by them are but the 
declarations and publications of strangers, irrelevant, incompetent, 
and simply lumber the case. 

Complainant’s counsel replies that the bill of complaint 
25 charges the defendants herein with infringement by reason of 
the sale of “cultivators manufactured by B. D. Buford & Co., 

of Rock Island, Ill.” 


W. B. Ricnarps, witness called on the part of complainant, in 
answer to interrogatories propounded by Mr. BENNETT, testifies as 
follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. W. B. Richards; age, 53; residence, Galesburg, IIl.; occupa- 
tion, solicitor of patents. 

Q. 2. How iong have you been engaged as a solicitor of patents 
and what has been the extent of your business ? 

A. I have been engaged in the business exclusively over fiften 
years; in that time I have prepared a great many applications for 
patents; have made numerous expert examinations in patent mat- 
ters for manufacturers and others; have obtained numerous reissues 
of patents; obtained extensions of patents, and have had quite an 
extended general business in the profession. 

Q. 3. During the past fifteen years what experience, if any, have 
you had as an expert in patent causes pending in the Patent Office 
and United States courts ? 

A. I have acted in numerous cases as expert in United States 
courts. 

Q. 4. What attention, if any, have you given to the subject of 
cultivators and analogous agricultural implements and patents 
relating thereto during the past fifteen years ? 

A. In the practice of my profession I have had a great deal of 
business in connection with cultivators and analogous agricultural 
implements, and have had occasion to study them very carefully 
and thoroughly, as also to study carefully and thoroughly the greater 
portion of all the patents relating thereto. I have examined these 
machines at several factories, at numerous county and State fairs, 
at many places where on sale, and in operation in the field. I have 
several times examined all, or about all, of the models relatin 
thereto in the Patent Office, especially prior to the fire in 1877, 
which burned nearly all of them. I have also had occasion to make 

many examinations of patents relating to the same for vari- 
26 — ous purposes, relating to questions of infringement, of inven- 

tion, and to the state of the art with reference to various cul- 
tivators. : 
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Q. 5. Were you examined as an expert on the part of complain- 
ants in case James H. Pattee et als. vs. Moline Plow Company e¢ als., 
in the United States circuit court for the northern district of Illinois; 
and, if so, were you and are you familiar with the tongueless culti- 
vator manufactured by the Moline Plow Company and alleged to 
be an infringement in that case ? 

A. I was examined as an expert and am familiar with the tongue- 
less cultivator made by defendants in the case referred to in the 
question. 

Q. 6. Can you produce a model of the tongueless cultivator man- 
ufactured by the Moline Plow Company, and alleged to be an in- 
fringement in that case ? | 

A. I can, and here produce it. 


Mr. BenNETT: The model produced is offered in evidence, and 
marked “ Complainant’s Exhibit Moline Plow Company’s Tongue- 
less Cultivator.” 


Mr. Bonp: Introduction of the model in this case objected to for 
the reason that it is incompetent, irrelevant, and immaterial, as the 
case from which it is taken involved patents not in this suit, and 
but one of the patents in this suit was in controversy in the Moline 
Plow Company’s case. 


Q. 7. Have you examined and do you understand reissued letters 
patent No. 6080, granted James H. Pattee October 6, 1874, for “im- 
rovement in cultivators ;” and, if so, what do you understand to 
the invention shown and described in the said reissued letters 
patent and claimed in the second claim thereof? 

A. I have examined and think I understand the reissue patent 
No. 6080. The combination recited in the second claim consists in 
an axle, as it is termed in the patent, to each end of which a draft 

late is hinged in such manner that the wheels, one of which is 
journalled to each draft plate, are retained in the line of progres- 
sion or path of the implement by the draft of the animals, when 
either one is drawn in advance of the other, or as set forth in 
27 the claim, “an axle, A, hinged to the wheel spindle or draft 
plates B B, so that the wheels are retained in the line of pro- 
gression by the draft of the animals, when one is in advance of the 
other.” : 

Q. 8. Have you examined and do you understand the construction 
and mode of operation of the full-sized tongueless cultivator sold by 
the defendants herein and marked “ Conplatnnntie Exhibit Buford 
Cultivator?” : 

A. I have examined it and understand its construction and mode 
of operation. ; 

Q. 9. State whether or not you find in the said tongueless culti- 
vator, “Complainant’s Exhibit Buford Cultivator,” the invention 
described and claimed in the Pattee reissue letters patent No. 6080 
and claimed in the second claim thereof, giving your reasons for any 
opinions you may express. 

A. Ido. The“ Complainant’s Exhibit Buford Cultivator” has an 
axle with a draft plate hinged to each end, so as to be swung later- 


i 
me bene 


” as wept 


er- 


ee I nl 


— Cae. \ 


THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 17 


ally with reference to the axle, precisely as the draft plates are 
swung laterally with reference to the axle in the cultivator shown 
and described in the reissue No. 6080. ‘The draft plates in the “ Ex- 
hibit Buford Cultivator” have the wheels journalled thereto in a 
manner to support the axle and in such manner that each wheel 
swings laterally with the draft plate, which carries it precisely as in 
the reissue No. 6080; hence | find every element recited in the sec- 
ond claim of the reissue 6080 in the “ Exhibit Buford Cultivator ” 
combined in the same manner in the “ Exhibit Buford Cultivator ” 
as in the reissue No. 6080. In fact, every function arising from the 
combination recited in the second claim of the reissue 6080 is fully 
performed by the “ Exhibit Buford Cultivator,” and these functions 
arise in the “ Exhibit Buford Cultivator ” from the same combination 
of parts recited in the second claim of the reissue 6080. In the cul- 
tivator described in reissue 6080, if either side of the axle is advanced 
by pulling on the draft plate, the wheel will be held by said draft plate 
in the line of progression of the implement; this is precisely the case 

in the “ Exhibit Buford Cultivator,” and is a feature arising 
28 from the combination recited in the second claim of said re- 

issue. There is a slight difference in the construction of the 
draft plate shown in the “ Exhibit Buford Cultivator” and the draft 
plate shown and described in reissue No. 6080, but this difference in 
construction has no effect whatever upon the functions which I have 
described and which are the result of the combination recited in 
the second claim of said reissue. The difference between the draft 
plate in the “ Exhibit Buford Cultivator” and the draft plate in said 
reissue is not a substantial difference, but merely a difference in the 
mechanical construction, and both perform the same functions. That 
part of the construction in the draft plates is the same in the reissue 
6080 and the “Exhibit Buford Cultivator,” which is essential in 
their operation—i.¢., the draft plates in both instances are extended 
deleted safielonthe so that when the draft is applied to them 
through the action of such draft they readily control the movement 
of the wheels in reference to the axle and to the line of progression. 
In brief, I think that the second claim of the reissue 6080 is clearly 
infringed by the “ Exhibit Buford Cultivator.” 


Mr. Bonn: Last part of answer objected to as infringing on the 
province of the court. 


Q. 10. Have you a model of the cultivatur shown, described, and 
claimed in the Pattee reissue 6080; and, if so, will you produce it ? 
A. I have, and produce it. 


Mr. Bennett: The model produced is offered in evidence and 
marked “Complainant’s Exhibit Model Pattee Reissue No. 6080.” 


Q. 11. Have you a model of the full-sized tongueless cultivator 
marked “Complainant’s Exhibit Buford Cultivator ;” and, if so, 
will you produce it? 

A. I have, and here produce it. 
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Mr. Bennetr: Model produced is offered in evidence and marked 
oo Exhibit Model of Complainant’s Exhibit Buford 
ultivator.” 


29 Q. 12. Have you studied and do you understand letters 

patent 174,684, granted Thomas W. Kendall March 14, 1876; 
if so, what do you understand to be the invention shown and de- 
scribed in said patent and claimed in the first and second claims 
thereof ? 

A. The first claim in the patent referred to is for a combination 
with the axle of a tongueless cultivator of runners, arranged or 
adapted to support said axle when the plow gangs are suspended 
from said axle. To define more clearly the nature of this claim I 
may say that in the ordinary cultivators having a tongue secured to 
the axle the tongue was a support for the axle when the plows were 
suspended therefrom, while in the invention shown in the patent the 
runners E act as supports for the axle in the absence of the tongue 
so that the plows may be suspended from the axle. The second 
claim in said patent is a claim for substantially the same combina- 
tion as recited in the first claim, but differently worded from the first 
claim, and all of the elements which enter into the combination are 
pointed out by reference letters in the second claim. 

I have a model showing the cultivator, as described and claimed 
in the Kendall patent, No. 174,684, and have produced it. 


Mr. Bennett: The model produced is offered in evidence and 
marked “Complainant’s Exhibit Model of Kendall Patent No. 


174,684.” 


Q. 123. Compare the Kendall patent with the full-sized cultivator, 
“Complainant’s Exhibit Buford Cultivator,” and state whether or 
not said cultivator contains the invention described in the said Ken- 
dall patent and claimed in the first claim thereof. 

A. It does; the “Exhibit Buford Cultivator ” is a tongueless cul- 
tivator provided with means for suspending the plows on the axle, 
and also provided with runners arranged to support the axle when 
the plows are suspended thereon in substantially the same manner 
as shown and described in the Kendall patent 174,684. The 
runners in the “ Exhibit Buford Cultivator” project in rear of the 

axle and rest upon the ground when the plows are suspended 

30  ~=on the axle, the same as they project in rear of the axle for 

the same purpose in the cultivator described in the Kendall 

atent 174,684. Following the wording of the first claim in the 

endall patent and applying it to the “ Exhibit Buford Cultivator,” 

I find the “runners E arranged to support the axle of the tongue- 
less cultivator with the plows D suspended thereon.” 

There is a slight difference in the construction of the runner in 
the “ Exhibit Buford Cultivator” from the runner shown in the 
Kendall patent. In the Kendall patent the runner is made of such 
length and placed at such an inclination from a horizontal line that 
when the plowsare in operation in the field the runners do not come 
in contact with the soil, but when the plows are suspended from the 
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axle, as before stated, the runners rest upon the soil and form sup- 
ports for the axle, while in the “ Exhibit Buford Cultivator” the run- 
ners are hinged at their mid-lengths so that theirends may be turned 
upward to take them more entirely out of the way when the plows 
are in operation in the field. This difference in the construction of 
the runners is immaterial, in so far as the combination recited in the 
first claim of the Kendall patent is concerned ; in short, I find in 
the “ Exhibit Buford Cultivator” every element recited in the first 
claim of the Kendall patent, and each element in said exhibit per- 
forming the same functions separately and in combination, the same 
as in said first claim of the Kendall patent, thereby, in my opinion, 


rendering the Exhibit Buford Cultivator an infringement of the first 


claim of the Kendall patent. 


Mr. Bonn: Last sentence of the answer objected to for the reason 
previously stated. 


Q. 123. State whether or not you find in the cultivator, “Com- 
plainant’s Exhibit Buford Cultivator,” the invention described in 
the Kendall patent 174,684 and claimed in the second claim. 

A. I find in the Exhibit Buford Cultivator every element of the 
second claim of the Kendall patent 174,684. 

The devices by which the plows are suspended from the axle in 

the “ Exhibit Buford Cultivator” are not the same mechanical 
31 construction as shown by the full lines in the drawings of the 

Kendall patent 174,684, but said drawings show the same de- 
vice in dotted linesas are found in the “ Exhibit Buford Cultivator,” 
which device, in the specification of the Kendall patent, is described 
asa modification merely of the hook rods “F;” hence I consider 
the device by which the plows are suspended from the axle in the 
“ Exhibit Buford Cultivator ” the full mechanical equivalent of the 
“hook rods F” recited in the second claim of the Kendall patent, 
and for the reasons I have given the “ Exhibit Buford Cultivator,” 
in my opinion, infringes the second claim of the Kendall patent No. 
174,684. 


Mr. Bonn: Last clause of answer objected to for the reasons before 
stated. 


Q. 13. Compare the model now shown you with the full-sized cul- 
tivator, “Complainant’s Exhibit Buford Cultivator of 1882,” and state 
whether or not you find it to be a correct model of that cultivator 

A. It is a correct model, but without the hook rods of the exhibit: 


Mr. Bennett: Model referred to is offered in evidence and marked 
“ Model of Complainant’s Exhibit Buford Cultivator of 1882.” 


Q. 14. Have you examined and do you understand letters patent 
187,899, granted Henry H. Pattee February 27, 1877; and, if so, 
what do you find to be the invention described and claimed in said 
patent ? 

A. I understand the invention described and claimed in said 
patent to refer to a beam yoke or arched axle of peculiar construc- 
tion for “straddle-row” cultivators—an axle formed of two bars 
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similarly curved, arranged side by side in close proximity to each 
other, and with ends secured to and held between the ends of said 
curved bars, or, in other words, I understand this claim to be for a 
heam yoke or arched axle for straddle-row cultivators with a central 
part formed of two similarly curved bars, with its end parts secured 

between the ends of said similarly curved bars. The specifica- 
32 tion fully describes, and the drawings show, an axle with the 

central part formed of two similarly curved bars arranged in 
close proximity to each other, whereby an axle is produced without 
excessive weight of metal which will offer great resistance to the 
strain, and especially the torsional strain to which the axles in this 
class of cultivators are particularly subjected. The axle of this con- 
struction is made the subject of the claim in the Pattee patent 
187,899. 

Q. 15. Examine the full-sized cultivator, “Compiainant’s Exhibit 
Buford Cultivator of 1882,” and state if you find the invention de- 
scribed and claimed in the Pattee patent No. 187,899, giving your 
reasons for any opinion you inay express. 

A. Ido. The exhibit referred to in the question shows an arched 
axle or beam yoke for tongueless cultivators constructed in every 
essential particular in the same manner as the axle described in the 
Pattee patent 187,899 and made the subject of the claim therein. 
The arch in said exhibit has a dual or double central part almost 
precisely the same as the arch shown in said patent; in fact, pre- 
cisely the same in every essential feature, with the ends or outer 
portions of the axle secured to and sustained between the ends of the 
double central portion almost precisely as in said patent; in fact, 
precisely like it in every essential feature. For these reasons, in my 
opinion, the exhibit referred to in the question contains the inven- 
tion recited in the claim of the Pattee patent 187,899. 


Cross-examination ° 


Mr. Bonn: 


Cross-Q. 16. How are the wheels of the machine described in the 
reissue patent 6080 kept in the lines of progression? In your an- 
swer please name all of the parts of the described machine that aid 
or co-operate in producing this result. 

A. The wheels are kept in the line of progression by the draft 
plates B, which are connected rigidly with the wheels, in so far as 
swinging laterally is concerned, or, in other words, are connected 
with the wheels and hinged to the axle, so that when the draft plates 

are swung laterally the wheels swing with them; and the 
33 specification distinctly states that the draft animals may be 

attached direct to these draft plates B or be attached thereto 
by any suitable device. In the drawing the draft animals are shown 
as connected with plates B by means of equalizing bars which serve 
to produce less advance of the beams relatively to each other than 
there is of the draft animals to each other, but this equalizing device 
has no bearing upon the second claim in this reissue, which claim 


fits 


~ a 


Ae RIN NES oo” 


THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 21 


relates to a combination of co-operative parts intended to produce a 
result not in the least dependent on said equalizing device. 

Cross-Q. 17. Please quote the words of the specification which 
give the latitude for hitching the animals mentioned in your last 
answer. 

A. Commencing in line 14, second column of page 1, I quote from 
the specification as follows: 

“B B are draft plates with projecting forward ends 6, to which the 
draft animals may be attached direct or by any suitable device.” I 
think this quotation fully warrants the statement in my answer. 
From page 2 of the specification I also quote as follows: 

“It will be evident that the draft plates B support and give direc- 
tion to the course of the wheels, while the wheels in turn serve to 
— them.” Commencing in line 16, page 1 of the specification, 
I read: 

“2nd. It consists in hinging the ends of the axle to plates to which 
the draft animals are attached, and which are supported on wheels 
in such manner that the wheels are retained in the line of progres- 
sion of the machine by the draft of the animals.” Then the second 
claim, as I have before stated, is for a combination of these “ draft 
plates B,” hinged to the axle, provided with the wheels and adapted 
to retain the wheels in the line of progression of the machine by the 
action of the draft on said draft staten For these further reasons 
the statement in my answer referred to in the question is, I think, 
fully warranted. . 

Cross-Q. 18. Do you understand that the claims of a patent con- 
trols the structure of a machine instead of the described structure of 
a patent curtailing the claim ? 

A. The claim in a patent is unquestionably based upon a structure 
showing an alleged invention, which invention must always precede 

both the structure and the claim. 
34 Cross-Q. 19. Do .you mean by that that the ideas of the 
inventor control the construction of the claim, whether such 
ideas are embodied in the described structure or not? 

A. The ideas of the inventor are embodied in the invention; the 
construction of the claim depends largely upon the person who 
writes it; it should, of course, be based upon the inventor’s idea as 
embodied in his invention, whether that invention is shown by a 
sketch, drawing, model, machine, or in any other manner by which 
the inventor can convey to the mind of a person who may construct 
the claim a correct idea of what the invention is and upon which 
the claim is to be based. 

Cross-Q. 20. How do you get any authority for hitching the team 
anywhere you please out of the quotation you made from the first 
column of the second page commencing, “ It will be evident,” &c.? 

A. I don’t find any authority in the specification, and have not 
said that I did, for hitching the team “ anywhere you please.” 

Cross-Q. 21. Do you find in the specification any authority for 
dropping out the bars “G” and “ H” whenever you hitch the team 
to the machine, whether direct or by the hooks “I,” or do you | 
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understand that the hitch direct means dropping out the hook “I”’ 
and attaching a whiffletree direct at that point? 

A. I mean by hitching direct to the bar “ B” that the attachment 
of the draft animals would be by a direct attachment of the single- 
tree to the forward end of the bar “ B,” and I find authority for this 
in the quotation I made from the second column of the first page of 


this specification ; further, the claim is for a combination, which’ 


does not include the bars “G” and “H,” and was, I have already 
several times stated, for an operative combination fully described in 
the reissue 6080. 7 

Cross-Q. 22. Please quote from the specification the language 
which states that the wheels of the reissue 6080 would be kept in 
the line of progression as described with the bars “G” and “ H” 
omitted. 

, A. The quotation which I have already made from the 
35 first column of the first page, and which recites the nature of 

the invention as embodied in the second claim, states directly, 
and not inferentially nor indirectly in any manner, that the wheels 
are retained in the line of progression of the machine by the draft of 
the animals which are connected or attached to the draft plates that 
are hinged to the ends of the axles. 

Cross-Q. 23. Why do you keep referring to this second claim as 
matter of description of devices when the second claim itself says 
“substantially as described,” when the questions have been and are 
for the purpose of finding out what is described and getting at the 
true construction of the machine itself without referring to what is 
claimed; when I ask vou for your authority to drag out the bars 
“G” and “H” what has the second claim to do with it? 

A. I have not anywhere referred to the claim as descriptive, and 
the questions, in my opinion, have referred to the invention which 
is the subject-matter of the second claim ; hence in my answers I 
have referred to the second claim as showing merely the combina- 
tion referred to in the questions. 

Cross-Q. 24. In your further answers please consider that in get- 
ting at the organization of the machine no combinations of any kind 
are referred to; with this understanding please state whether you 
find in the specification any authority for dropping out the bars “G” 
and “ H” by a mechanic skilled in the art when building this Pat- 
tee machine. 

A. The quotations I have before made from the specification, and 
especially the quotation from the second column of the first page, 
describe a means whereby the bars “G” and “ H” might be entirely 
dispensed with or might be left to remain where they are and the 
draft be attached in either case directly to the draft plates ““B;” I 
don’t find in the specification any statement in so many words that 
the bars “G” and “ H” might “be left out,” nor do I think any 
such words are necessary to any mechanic at all familiar with this 
art to enable him to dispense with the bars “G” and “ H” or to 
suggest to him that said bars might be “ left out” after he had read 
the specification of reissue 6080. 
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; 36 Cross-Q. 25. When the specification describes that “ inward 
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projections A” are parts of the axle, that the wheels are keptin 
the line of progression by the evener or bars “G” and bars “ H,” 
which are attached to the lugs A, that a suggestion that the 
draft might be attached to the plates “ B,” instead of being carried 
out nearly in front of the wheels by the eveners “G,” that such 
statement did not mean that these four bars could be omitted from a 
cultivator, but did mean that the horses could be brought nearer to- 
gether to the extent of the difference between the hooks “I” and 
the plates “ B.” ; 

A. The specification does not state, as assumed in the question, 
“that the wheehs are kept in the line of progression by the evener 
or bars ‘G’ and bars ‘H;’” hence the question cannot be answered 
with that false assumption as the foundation; but I may state, in 
answer to the last part of the question, that [ don’t think any such 
meaning was intended as stated in the last clause of the question ; 
in fact, I do not find even an intimation to that effect anywhere in 
the specification—. ¢., that the object in changing the point of hitch 
from the hook “I” to the plate “B” would be for the purpose 
merely of changing the distance between the draft animals. 

Cross-Q. 26. Will you, as an expert, swear that the eveners “G” 
and the bars “H” are not the devices shown and described in the 
reissue 4080, by which both wheels are kept in the line of progres- . 
sion, and by which one wheel is not permitted to turn unless the 
_— takes a corresponding turn when both are under strain or 

raft? 

A. I will most emphatically swear that there is nothing shown, 
described, or intimated in any manner in this reissue 6080 to the 
effect that the wheels D D must move together; they are perfectly 
free to move independently when the machine is standing or when 
in use in the field; if either arimal sways to the right or left it will 
move the wheel to which it is connected by the draft plates without 
in any way affecting the other wheel. I will also swear that, as 
shown in the drawing, the draft animals are connected indirectly to 
the plates B by the bars G and H, but the bars G and H have not 

the least effect in preserving the wheels in the line of pro- 
37 gression as they are so arranged, as shown in the drawing, 

as to exert a forward force on the plate B, and the wheels 
may be held in the line of progression of the machine by attaching 
the draft animals directly to the plates B, as stated in the specifica- 
tion, and I am absolutely certain that the plates B, when hinged to 
the axle, substantially as shown in this reissue, and having the draft 
animals attached at their forward ends, would retain the wheels in 
the line of progression of the machine without the bars G and H, 
because I have seen hundreds of such cultivators on sale in the last 
few years past, and have seen such cultivators in actual operation 
in the field. 

Cross-Q. 27. How recently have you seen machines on sale that 
had the bars G and H on them ? 

A. I don’t remember that I ever saw machines on sale with the 


bars G and H. 
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Cross-Q. 28. So far as you know, all parties making this kind of 
tongueless cultivators omit the bars G and H, do they not? 

A. So far as I now recall those I have seen, they do. 

Cross-Q. 29. Do not the bars G and H prevent the front ends of the 
plates B from swaying in and out or towards and from each other 
as freely as they sway in the directions named, or laterally, as you 
have termed it, when they are omitted ? 

A. I suppose the friction of the joints would interfere very slightly 
with the freedom of movement of the draft plates, but so little as to 
make no practical difference. } 

Cross-Q. 30. What effect does it have on keeping the plates B in 
line to have the beam coupling attached to the plate behind the axle 
pivot when the machine is at work ? 

A. Very little, if any, because the wheel striking any obstruction 
would be deflected, and thereby deflect the draft plate whether the 
beam was connected to it in the rear of the axle or not, if the draft 
plate and wheel were not held in the line of progression by the draft 
of the animals, which is of considerable force when the plows are in 
the ground in the field. 

Cross-Q. 31. If the plates B had rearward projections as long as 
the forward projections would not the cultivator beams of themselves 
keep the wheels in line or tend largely to keep them in the line of 

progression ? 
38 A. My answer had reference toshort rear projections of the 

beam plates, such as shown in the reissue 6080 and the model 
exhibit of 6080, but I may answer further to the last question that 
with a rearward projection of the plates B equal to their forward 
projections, and the beams attached to their rear ends, they would 
not hold the wheels in the line of progression, because the line of 
progression is not always a straight line, and, in turning at the ends 
of rows or in crooked rows, such projections would have a tendency 
to deflect the wheels from the line of progression. 

Cross-Q. 32. Is it not a fact that as the Pattee machine 6080 is 
organized that turning a crook in the row either deflects the wheel 
or cultivator beam out of the line of progression ? 

A. In following a curved row of plants the curve of the row is the 
line of progression or path of the machine, and with the Pattee ma- 
chine, as organized in the reissue 6080, the wheels will follow in the 
line of progression unless the ares of the curves in a row are parts 
of very small circles, such as seldom or never occur in a cornfield— 
and herein consists one of the principal advantages of the tongueless 
cultivator—the forward ends of the beams would, of course, follow 
the wheels. | 

Cross-Q. 33. Do you make a distinction between “ crooked ” and 
“curved ” rows? 

A. I did not intend any distinction in my answers; I meant in 
using the word “crooked” and the word “curved” the ordinary 
curves and crooks or bends found in the rows in a cornfield. 

Cross-Q. 34. Considering the fact that the work of a cultivator is 
performed by the shovels attached to the beams, would not a culti- 
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vator beam in operation when attached directly to the draft bar 
control its wheel instead of being controlled by it? 

A. No, sir; if that was the case the cultivator could not be turned 
at the ends of rows by deflecting the wheels ; there is a class of cul- 
tivators in which the wheels are controlled by deflecting the plow 
beams, but the cultivators under consideration in this examination 
so far are not of that class. In a tongue cultivator, if the plows of 

one gang strike a hard place in the soil or an obstruction, it 
39 ~~ ~will draw back upon its end of the axle, thereby throw the 

tongue to one side and deflect the wheels correspondingly ; 
but in these tongueless cultivators, when the plows of one gang 
strike a hard place in the soil and one end of the axle is thereb 
retarded or held back, the wheel will not be deflected, but it will 
still be retained in the line of progression by the force exerted by 
the draft animal on the draft plate, and this is claimed as another 
advantage in the tongueless cultivator. 

Cross-Q. 35. Do you understand that these tongueless cultivators 
are turned around at the row ends without the shovels being lifted 
out of the ground ? 

A. They are not generally. Where there is plenty of room, how- 
ever, they may be turned without lifting the shovels from the 
ground, and in many instances where the plows are lifted at the 
ends of the rows they are not lifted until a portion of the turn has 
been made, and they.are often again inserted in the ground before 
the turn has been entirely made. 

Cross-Q. 36. Do the parties operating cultivators that are without 
wheels have any special difficulty in turning at the ends of rows? 

A. Yes; they do. In‘the absence of wheels the operator must 
either lift the cultivator at the end of the row, swinging it by his 
hands and the traces, or throw its forward end to the ground and 
lift its rear end, and turn the cultivator on its forward end as a pivot; 
else by picking up the plowand carrying it around, which would 
not be practicable; else, where there is room, by throwing the plow 
over onto its side and dragging it around. 


Adjourned to 9 a. m., August 1, 1883. 


| Avaust 1, 1888—9 a. m. 
Met pursuant to adjournment. 


Cross-Q. 37. Will the draft plates B B retain the wheels of the 
cultivator described in the reissue patent No. 6080 in the line of 
progression if the side adjustments or the evener D and bar G are 

omitted ? 
40 A. Yes; if the draft animals were hitched to the front ends 
of the plates B. 

Cross-Q. 38. What use or benefit is it to use the wheel spindles up 
or down as described in the reissue 6080 ? 

A. Adjusting the wheel spindles higher in the plates B will lower 
the front ends of the plow beams and have a tendency to make the 
plows run deeper in the soil ; lowering the wheel spindles relatively 
: 4—354 
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to the plates B will raise the forward ends of the plow beams and 


have a tendency to make the plows run more shallow. 

Cross-Q. 39. Is a provision for this purpose desirable or useful in 
a cultivator? 

A. It is one way of adjusting the depth of penetration of the 
plows. Several other ways are used which, I think, are more prac- 
ticable; hence 1 do not think this particular means of accomplish- 
ing that result is a very desirable one in cultivators. 

Cross-Q. 40. Is some provision for adjusting the depth of penetra- 
tion or running depth of the shovels desirable in this class of im- 
plements? 

A. Many cultivators are made without any provision for the pur- 
pose ; it is questionable whether it is policy to make adjustable parts 
on machines of this class where it can be avoided, for the reason 
that farmers in making such adjustments will not make them prop- 
erly very often, and then condemn the machine because of their 
own improper adjustment of it. 

Cross-Q. 41. Do not nearly all wheeled cultivators have some pro- 
vision, either at the spindle or beam coupling or shovel standards, 
for regulating the running depth of the shovels and to compensate 
for the wear of the shovels? 

A. Most of them have, I believe, some means for that purpose. 

Cross-Q. 42. What means do you find for that purpose in the 
“ defendants’ machine, Buford cultivator ?” 

A. By reversing or turning the coupling plates by which the 
beams are connected with the axle, upside down, the depth of pen- 
etration of the shovels in the “ defendants’ machine, Buford culti- 
vator,” may be adjusted. 

Cross-Q. 43. You do not find in the “ defendants’ machine, 
41 Buford cultivator,” any wheel spindles by which that ad- 
justment can be made, do you ? 

A. There is no provision made in that machine for adjusting the 
wheel spindles vertically. 

Cross-Q. 44. If you detach the outer bent bars of the defendants’ 
machine, Buford cultivator—that is, the outer bars which connect 
with the front end of the draw bar and the outer end of the wheel 
spindles aid the drag bars behind from the draw bar-—will the draw 
bar, in that condition, control the movement of the wheel ? 

A. The last part of the question assumes what is not the case in 
the Buford cultivator—that is, it assumes that that part of the bar 
which is on the inside of the wheel is alone the draw bar, which is 
not the case. To make the machine operative—to make a com- 
plete draw bar—in this Buford cultivator, the bar on the outside 
of the wheel is necessary; if the bar on the outside of the wheel 
is removed the wheel moves independent of the bar on the in- 
side of the wheel, and would not be controlled by the lateral swing- 
ing of the inside bar, neither would the machine operate in that 
manner. In order to make it operative, and in order to make the 
machine complete, to make the wheel swing with the draw bar, the 
bar was placed on the outside of the wheel and connected with the 
axle at its rear end, and at its forward end connected to the forward 
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end of the bar inside of the wheel, thus making a complete draft bar 
by which the direction of the wheel is controlled by the draft ani- 
mals, and which swings with the wheel. 

Cross-Q. 45. Have you not stated in your direct examination, in 
answer to int. 9, that the draft plates in the machine of the reissue 
patent No. 6080, and the draft plates of the defendants’ machine, 
“ Buford cultivator,” are precisely the same, and when the Buford 
machine is stripped of the two parts named in the last question, does 
there not remain in that machine all that there is of the machine 
reissue No. 6080? 

A. In the answer referred to I did not make any such a statement ; 
to the contrary, I clearly stated in that answer that there was a dif- 
ference in the construction of the draft plates. In the beginning of 

the answer I stated that the draft plates swing laterally in the 
42 Buford cultivator “ precisely” as they were swung in the re- 

issue No. 6080. Replying to the last part of the question, I 
would say there does not; there is a bar projecting forward in the 
Buford machine when “stripped,” as stated in the last question, 
similar to the draft bar in the reissue No. 6080 in its construction, 
but its front portion is hinged so that it may swing laterally with- 
out moving the wheel, in which respect it differs entirely from the 
draft plate shown in the reissue No. 6080. 

Cross-Q. 46. If you strip the Pattee machine No. 6080 of its side 
bars or side attachments in order to find the combination of the 
second claim, why do you not strip the defendants’ machine in the 
same way? 

A. When the bars G and H are removed from the reissue No. 
6080, tle elements left, and which form the subject-matter of the 
second claim, are co-operating devices, and constitute a practical 
working machine; when the Buford cultivator is stripped, as im- 
plied in the question, of the bars outside of the wheels, an essential 
part of the draft plate is thereby removed and the machine is not an 
operative device. 

Cross-Q. 47. If the plow beam was coupled directly with the rear 
end of the draft plate in the defendants’ machine, Buford cultivator, 
then would it not be an operative machine with the outside bars 
removed ? 

A. Not by any means, because the very feature, the very essence, 
of the invention—if I may be allowed the expression—which is de- 
veloped and shown in the reissue No. 6080, and which is necessary 
to make an operative machine of a tongueless cultivator of this class, 


would be entirely absent in the Buford cultivator—that is, the wheel 


would not be controlled by the draft plate and would swing laterally 
in striking an obstruction, and both the wheels might turn out- 
wardly at their front sides or both turn inwardly, or one turn in one 
direction and the other turn in a different direction to such an ex- 
tent as to entirely destroy any practical operation of the machine, if 
the beams were connected to the rear ends of the draft plates and 
the portions of the draft plates on the outside of the wheels were 
removed. 
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Cross-Q. 48. Then, as you understand the two machines, it 
43 is the outside bar of the defendants’ machine, Buford cultivator, 
that is the draw bar instead of the inside bar, is it not? 

A. No, sir. 

Cross-Q. 49. Why not? 

A. The outside bar and the inside bar together constitute the 
draft plate in the Buford cultivator. 

Cross-Q. 50. In the defendants’ machine is not the pull by the 
team all done on the inside bar ? 

A. No, sir; when a wheel inclines to turn outwardly at its front 
side, if there was not draft enough on the outside bar to hold it in 
line, the machine would not be operative. 

Cross-Q. 51. Is the outside bar anything more than a brace in the 
defendants’ machine? 

A. It may be called a brace, may be called a connecting rod, or 
any other name that one might choose to call it, but it. would not 
change its function nor make it less apparent that it is a part of the 
draft bar. 

Cross-Q. 52. Do you consider that there is any material difference 
in the organization of a cultivator whether the draft is attached to 
the axle or the beam yoke independently of the cultivator beam, or 
whether the cultivator beam is attached and coupled directly to the 
draw bar so that the draft is direct? 

A. I cannot reconcile that question. The first part of your ques- 
tion relates to the attachment, as I understand it, of the draft plate 
to the axle, and the last part of your question relates to the coupling 
of the beam to the axle or draw bar. 

Cross-Q. 53. If you cannot reconcile that question how can you 
reconcile your previous answers; if the first half of my question 
gave the organization of the defendants’ machine and the last half 
the organization of the complainants’ reissue machine ? 

A. I do not see any connection at all between the last question 
and the preceding one. Your preceding question is to me unintel- 
ligible, and your last does not make it any better. If you will make 
such an explanation of your question as will enable me to under- 
stand it I will answer it. 

Cross-Q. 54. Referring now to the Kendall model, do you 

44 understand that the Kendall patent contemplates that both 

means shown for suspending the plow beams are to be em- 
ployed in the same machine? 

A. No, sir; not at the same time. The specification clearly de- 


scribes one of the methods of suspending the plates from the axle as. 


a modification of the other method. 

Cross-Q. 55. Tben the model of the Kendall patent No. 174,684, 
in respect to the hanging-up device, represents two machines instead 
of one, does it not? 

A. The model represents both methods shown in the Kendall 
patent No. 174,684, either of which methods could be used and the 
other dispensed with. 

Cross-Q. 56. The runners E of the Kendall machine can only be 


ed 


tion ? 
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brought out of contact with the ground by tipping the arch or beam 
yoke forward, can they ? 

A. That is the provision made for raising their rear ends from the 
— in operation, not exactly by “tipping the axle forward,” but 

y the axle assuming its normal position. When the cultivatér is 
in operation the rear ends of the runners are raised above the 
ground. 

Cross-Q. 57. When the wheels are running in mellow ground these 
runners are liable to remain in contact with the ground notwith- 
standing the tip, are they not? 

A. They will not remain in contact with the ground when the 
draft is on. Unless the wheels sink deeply in the soil the runners 
would seldom, if ever, come in contact with the ground. 

Cross-Q. 58. Then the machine would require a greater capacity 
for the tip of the bow or draft bars than were indicated in the pat- 
ent by the dotted line in the drawing, would it not, the tip there 
shown being only the width of the thickness of the arch? 

A. The dotted line at Fig. 2 of the drawing shows the draft bars 
and the shoes E in the positions they are beld when the team is 
drawing the machine in operation, and the dotted lines of the arch 
show its position at the same time. : 

Cross-Q. 59. The height of the arch above the wheel spindle is 
nearly equal to the length of the runners in rear of the wheel spin-' 
dle, is it not—that is, taking a point where the runner first strikes the } 
ground ? 

A. The height of the arch from the fulerum on which it turns 

is a little short of the length of the runner from the same 
45 fulcrum to where it strikes the ground. Measured from the 

rear side of the top of the arch, as shown by the full lines to 
the rear side as shown by the dotted lines, shows the extent of mo- 
tion of the arch, and measured from the ground to the lower edge 
of the dotted lines shows the movement of the runner. I think the 
draughtsman has given it just about correct. 

Cross-Q. 60. When the runner is located as in the Kendall pat- 
ent, and as these cultivators are usually constructed, would not any 
turning of the wheel make it liable to hit the outer row of plants ? 

A. The rows of plants being\ generally over three feet apart, and 
the wheel supposed to run in the middle between them, the wheel 
would have to swing exceptionally far—probably more than ‘ever 
occurs or could occur in passing along between rows—in ordér to 
strike the plants. , : 

. Cross-Q. 61. Have you ever a. the Kendall machine in opera- 


A. I do not remember that I have, to examine it particularly ; no 
doubt have seen them at a distance. 

Cross-Q. 62. Do you know whether or not, owing to the capacity 
of this machine to have the beams brought together in turning a 
row end, these runners are abl to capsize it in the Kendall ma- 
chine, particularly when the beams are hung up? 

A. I do not know of my ow knowledge that such accidents 
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would occur, and I do not think they would without careless driv- 
ing. 
Cross-Q. 63. Is there any provision in the Kendall machine for 
getting these runners out of the way when plowing corn, except the 
tip of the front part? 

A. The only provision made for getting them out of the way or 
off the ground at their rear ends is, as I have stated, their being 
lifted from the ground by the normal position of the axle when in 
operation. 

Cross-Q. 64. Do you find any such provision in the defendants’ 
machine, Buford cultivator, for getting the runners out of contact 
with the ground as you find in the Kendall model? 

A. The runners in the defendants’ machine, Buford culti- 
46 vator, are taken out of contact with the ground by raising 
their rear ends on their hinged portions. 

Cross-Q. 65. Do you find the subject-matter—of the first and sec- 
ond claims—of the Kendall patent No. 174,684 in the defendants’ 
machine, “ Buford cultivator of 1882?” 

A. I do not. 

Cross-Q. 66. Do you consider that the Complainant’s Exhibit Pat- 
tee Patent No. 187,899 shows or describes anything more than a 
ed of making the old arch or beam yoke of the earlier Pattee ma- 
chine? | 

A. I do not think that the patent referred to shows, describes, or 
claims “a way of making” an axle or arch for a cultivator; it shows, 
describes, and claims an arch of peculiar construction for cultiva- 
tors of this class. 

Cross-Q. 67. But when you have got all through is there, as a 
matter of fact, laying aside peculiar names, anything other than the 
old b:am yoke made with the horizontal parts of cast iron and the 
connecting parts of wrought iron or steel ? 

A. It is nothing more than an ordinary arch as far as its func- 
tions are concerned or its adaptation is concerned to a particular 
apparatus, but it is an arch constructed differently from any of 
which I have any knowledge, and in the way as described in the 
patent, which may give it more strength with less material, and 
especial strength or stiffness where required in this class of cultiva- 
tor axles. , 

Cross-Q. 68. Have you not heretofore advised Messrs. Buford & 
Co. that Pattee had no patents or claims that laid over their ma- 
chine as now built? 


By Mr. Bennetr: Objected to as immaterial and highly improper. 


A. Most emphatically, no; I never have discussed the Pattee pat- 
ents generally with them; I may have talked with them, and prob- 
ably have talked with them, in regard to some special features in 
the claims. 

Cross-Q. 69. This talk was in reference to a proposed application 
for a patent on the Buford machine, was it not? 
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47 By Mr. Bennett: Same objection, and defendants’ counsel 
is notified that if he persists in this highly improper line of 
cross-examination the witness will be instructed;to decline to answer. 


A. I could not recall and do not remember all the conversations 
I have had with Messrs. Buford & Co. in regard to tongueless culti- 
vators; I have talked with them more or less at different times, and 
I have talked with Buford in reference to An application for a patent 
for a cultivator substantially like the “ Exhibit Buford Cultivator.” 

Cross-Q. 70. Are you the W. B. Richards whose name appears on 
the drawings of the reissue patent No. 6080, and the original patent 
Nos. — and 187,899? : 

A. Yes. 


(Complainants rest.) 


UnitTep States PATENT OFFICE. 


James H. Patree, of Monmouth, Illinois, assignor to himself, Henry 
H. Pattee and Ithamer P. Pillsbury. ° 


‘ 


Improvement in Cultivators. ' 


Specification forming part of Letters Patent No. 124,218, dated March 
5, 1872; reissue No. 6080, dated October 6, 1874; application 
filed July 22, 1874. 


To all whom it may concern : 


! 

Be it known that I, James H. Pattee, of Monmouth,' county of 
Warren, and State of Illinois, have invented certain improvements 
in cultivators, of which the following is a specification: | 

This invention relates to improvements in stiddlesee cultiva- 
tors or implements for cultivating both sides of a row of ‘\growing 

plants simultaneously ; and the invention consists, firgt, in the 
48 combination of an elevated axle supported on wheels with 

two plow-beams carrying plows and handles and ing@epend- 
ently hinged or pivoted to the am so as to be retained in Working 
— without rear connection or support and move freéjy in a — 
ateral, vertical, and longitudinal direction ; second, it consjsts in 
hinging the ends of the axle to plates, to which the draft ajimals 
are attached and which are supported on wheels in such mgnner 
that the wheels are retained in the line of progressiop of the maghine 
by the draft of the animals, and may either one be advanced forward 
of the other, throwing the axle diagonal with the line of progresgion, 
whilethe wheels preserve the same relative position to the said lige of 
progression ; third, it consists in the combination of draft plates Fith 
the wheels, constructed and arranged to support said wheels ; fourth, 
it consists in the combination of plow beams, carrying plows and 
handles, with an axle, to which the supporting wheels are pivoted ; 
fifth, it consists in a new combination of devices whereby the axle 
is retained in an elevated or upright position and the beams steady 
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in working position ; sixth, it consists in the arrangement of a hitch- 
ing device with the draft plates, which allow the draft animals to 
advance or recede, the one ahead or in rear of the other, without 
influencing the plow beams to the extent of the variation made by 
the said animals, all as hereinafter fully described. 
To enable others skilled in the art to make and use my invention, 
I will now proceed to describe the same with reference to the ac- 
companying drawing, in which— | 
Figure 1 is a perspective view of a machine embodying my in- 
vention. Fig. 2 is a top plan or view of Fig. 1. Fig. 3 isa side ele- 
vation of the joint by which the beams are hinged to the axle. 
Fig. 4 is a top view of the same joint with the beam plate removed. 
Fig. 5 is a side view of the beam plate and the plate it rests against. 
Fig. 6 is a rear side elevation of the axle and the draft plate. 
‘Referring to the parts by letters, letter A represents the ‘axle, 
formed as shown in the drawings, of an elevated central part, A, 
vertical side portions A’ A’, and horizontal projections a a from 
each of the vertical side portions A’. B B are draft plates, with pro- 
jecting forward ends 6, to which the draft animals may be attached 
direct or by any suitable device, and with an enlarged rear end, 
49 from which project lugs 0’ 6’, corresponding with the projec- 
tions a a of the axle A, to which they are hinged by vertical 
bolts C, as plainly shown in the drawings. D D are the supporting 
wheels. E E are the wheel spindles, their inner ends shouldered, 
threaded, and secured in slots e in the lower ends of the plates B by 
nuts e’. GG are eveners, pivoted near their centers in the forward 
ends of the plates B. H H are bars, their forward ends pivoted to 
the inner ends of the eveners G G, and their rearward ends pivoted 
to lugs a’ a’, which project inwardly from the vertical parts A’ of 
the axie. I I are hooks on the outer ends of the eveners G G, to 
which the draft animals are attached. J J are bars, round in their 
cross-section, their central portions vertical, and their ends bent for- 
ward at right angles thereto, and are attached to the rear sides of, 
the plates B. K K are the plow beams. LL LLare the standards, 
and//diithe shovels. M Mare the handles, same as in ordinary 
cultivators. N N are the beam plates, one to each beam, their rear 
ends attached to the beams K K, their forward ends projecting 
therefrom and formed as hereinafter described. P P are hook bolts, 
their hooked ends encircling the vertical parts of the bars J J. QQ 
are circular plates, pierced with holes through which the shanks of 
the hook bolts P pass) R RRR are Ings on the plates Q, with’ 
semicircular grooves on their faces next,the bars J J, resting against \ 
said bars and holding the plates Q Q in a vertical position when 
ressed thereto. g gare segmental annular flanges on the outer edge 
of plates Q Q, which work in segmental annular reeesses n n on the 
outer ends of the beam plates N N. S S are segmental annular 
flanges projecting from the face of the plates Q Q, around the central 
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holes through the same, forming fulcrums on which the beam-plates _ 


N N operate to allow the beams K K free vertical movement or oscil- 
lation without resting directly on the shanks of the bolts P P. TT 
are washers, pierced with holes, through which the bolts P P pass, 
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and having segmental annular flanges ¢¢ on their faces next the. ; 
| beam plates N N, which flanges fit into the recesses in the ‘flanges | | 
. $S and prevent the washers being turned by the frequent vertical } | 
movement of the plow beams. U U are nuts on the outer ends of ‘| 
the bolts P P. i 
50 The operation is as follows: The axle is raised and lowered | 
relatively to the wheels D D by adjusting the spindles E E 
ge intheslotsee. Theaxle A is held in working position, nearly verti- 
; cal, by the segmental flanges q q on the plates Q Q engaging with 
; the ends of the recesses n n in the beam plates .N N, while at the 
same time the recesses n n are a sufficient amount longer than the 
flanges q q to allow the beams the necessary amountof vertical move- 
| ment for practical purposes. ' 
. It will be evident that the draft plates B support\and give direc; 
tion to the course of the wheels, while the wheels in turn serve to\ 
support them. \ ' 
| At Fig. 2 it is plainly shown that either plow may\be advanced | 
forward of the other, and at the same time the beams\be kept par- ° 
allel, and the wheels D D neither inclined to the righ\ or left, the 
wheel spindles E £ retaining their positions at right angles, to th 
wheel. faces, to the Jine of progression, and to the plow beams, each \ 
horse drawing his own plow in a great degree independént of the 
other, either end of the axle A advancing or falling back, turning on 
the pivogal'bolts C. | . 

The d&tted lines Y\Y and ZZ at Fig. 2 show plainly by their 
relative d&taQces apart, that the beams K K are not advanged, the 
one ahead of the other, as much as the draft animals advange, the 
one ahead df its fellow, the distance of the lines Y Y apart shawin 
the variations of the draft animals, and the distance of the line§ Z 
apart showing the variation of the beams. 

What I claim as new, and desire to secure by letters patent, is— 

1. The combination, in a walking straddle-row cultivator, of the 
following instrumentalities, viz., two wheels, D D, axle A, and two 
plow beains, K K, each beam carrying a handle and one or more 
shovels or plowstand independently hinged to the axle, so as to be 
retained in pg position without rear connection or support, and 
move freely in a'lateral, vertical, and longitudinal direction, sub- 
stantially as and for the purpose specified. 

2. The axle A hinged to the wheel spindle or draft plates 
51 B B, so that the wheels are retained in the line of progres- 
sion by the draft of the animals, when one is in advance of 

the other, substantiaNy as described, and for the purpose specified. 

3. In combination \ith wheel D, draft plate B, operating to sup- 
port and give direction to the wheel, substantially as and for the 
purpose specified. . 

4. The combination of the plow beams K K, axle A, and wheels 
D D, the latter being hinged or pivoted to the axle to permit of one 
side moving in advance of the other, substantially as described, and 
for the purpose specified. . 

5. The hinged axle A, sustained in an upright or vertical position 
by means of the plow beams K K and their shovels or plows, and 
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the joint pieces which connect the beams to the axle, substantially 
as and for the purpose set forth. 

6. The evener bars G and bars H, combined and arranged to 
operate with the hinged axle A, plates B, and wheels D, substan- 


tially as and for the purpose specified. 
JAMES H. PATTEE. 


Witnesses: 
W. B. RICHARDS. 
ISAAC MARKS. 


UNITED States PATENT OFFICE. 


Tuomas W. KENDALL, of Creston, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 174,684, dated March 
14, 1876; application filed February 1, 1876. 


To all whom it may concern: 
Be it known that I, Thomas W. Kendall, of Creston, county 
52 of Union, and State of Iowa, have invented certain improve- 
ments in tongueless cultivators, of which the follow.ng is a 
full, clear, and exact description, and such as will enable others 
skilled in the art to make and use the same, reference being had to 
the annexed drawing, in which— 

Figure 1 is a top view of a cultivator embodying my invention, 
and Fig. 2 is a side elevation. 

The nature of my invention relates to improvements in tongue- 
less cultivators; and the invention consists, first, in the use of run- 
ners, attached to the truck frame or axle in such manner that they 
will not interfere with the operations of the machine when in use, 
and will act as supporting runners for the axle when the rear ends 
of the plows are elevated and suspended therevn ; and, second, in 
the combination of hooks or rods for suspending the plows on the 
axle with said axle and plows, all as hereinafter fully described. 

Referring to the drawing by letters, letter A represents the axle, 
B the wheels, C the draft plates, and D the plows, of an ordinary 
cultivator of the tongueless class. E E are the runners, constituting 
the main feature of my improvement. They are journaled on the 
outer ends of the spindles of the wheels B, midway their lengths, 
and their forward ends curved inward and secured to the draft plates 
C by a threaded end and nut, e, while their rear ends are extended 
backward and downward and curved into runners E, as plainly 
shown at Fig. 2, and in such position that when the plows are in 
operation in the field, and the axle A in its upright normal posi- 
tion, the rear ends E of the runners E will be above and free from 
the surface of the ground, and when the rear ends of the plows are 
elevated and suspended by any means from the axle, the rear ends 
of the runners will rest upon the ground and support the axle from 
being pulled backward and downward. 
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It will be evident that the runners E may be attached rigidly to 
any suitable part of the axle at one or more points of attachment, 
und extend backward in the same manner as described for my run- 


‘ ner, and perform the same functions in substantially the same man- 


ner. | 
F F are hook rods, pivoted at their rear ends, one to each of the 
plow beams, and their forward ends curved into the clamps f, which 
may be slipped on the axle A, and which fit accurately thereon. 
53 The forward ends of tlie hook rods F, when engaged with the 
axle, will sustain the plows in the elevated position shown at 
Fig. 2, and to prevent side movement while so elevated they may 
be united by a rear cross-rod,G. H H are hooks, into which the 
rods F may be dropped at their forward ends, and thereby sustained 
when not in use. 

A modification of the foregoing suspending device is shown by 
the dotted line, rearwardly-projecting bars I from theaxle, on which 
the plows may be suspended by hooks J on their beams, also shown 
by dotted lines. 

Wha I claim as my invention, and desire to secure by letters 

atent, B— 
F 1. Tha runners E, arranged to support the axle of a tongueless 
cultivator, with the plows D suspended therefrom, in manner sub- 
stantially} as described. 

2. Theombination of the runners E, plows D, hook rods F, and 
tongueless cultivator, substantially as and for the pur- 


e specifkd. 
3. The co bination of the axle A, runners E, pivws D, hook rods 


cross-rod G, substantially as and for the purpose 


Witnesses: , 
THOMAS McKEE 
W. A. RICHARDS. 


54 UnIteD States PATENT OFFICE. 


Henry H. Partees, of Monmouth, Illinois, assignor of two-thirds of 
his right to James H. Pattee and Ithamar P. Pillsbury, of same 
place. 

Improvement in Cultivators. 


Specification forming part of Letters Patent No. 187,899, dated Feb- 
ruary 27, 1877; application filed December 5, 1876. 


To all whom it may concern : 

Be it known that I, Henry H. Pattee, of Monmouth, in the county 
of Warren and State of Illinois, have invented certain new and use- 
ful improvements in cultivators, and I do hereby declare that the 


” 2 


36 THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to which it appertains to make and 
use the same, reference being had to the accompanying drawing, 
and to letters of reference marked thereon, which form a part of this 
specification. 

The nature of my invention relates to a new and improved mode 
of constructing the arch or central and main part of “ straddle-row ” 


cultivator beam yokes or axles, and of connecting the side parts ° 


thereto ; and the invention consists in constructing said arch of 
curved adjacent bars of iron or steel, to the ends of which may be 
attached, by riveting, the cast-iron parts fur securing thereto the plows 
and wheels, and which may be strengthened by the use of stiffening 
bolts, all as hereinafter more fully described. 

The accompanying drawing represents, by different views, a culti- 
vator beam, yoke or axle embodying my improvements, figure 1 
being a top view of the axle; Fig. 2, an elevation showing the axle 
mounted on wheels; Fig. 3, a perspective view; Fig. 4, a sectional 
view in the line x 2, Fig. 2; Figs. 5,6, 7,8, and 9 are detailed sec- 
tional views of modifications, hereinafter referred to. 

Referring to the parts by letters, the same part being rep- 
5d resented by the same letter in the different views, A repre- 
sents the arched central portion of a cultivator axle or beam 
oke, formed of two similar bars, a a, of wrought iron or (preferably) 
Reonenet steel, each bar of oblong rectangular form, or some similar 
form, in its cross-section, and each bar bent or curved edgewise, as 
plainly shown in the drawings, to form the arch A, when the two 
are placed adjacent to each other. BB represent the plates which 
carry the journals CC, to which the plows are attached, and D rep- 
resents the plate carrying the wheel I, and by which said wheel is 
pivoted to the plate Din a common and well-known class of culti- 
vators. 

The plates B are so formed that they may be placed between the 
ends of the bars aa, and be securely riveted or bolted therein by 
bolts 4 0. 

It will be plainly seen that the foregoing described construction of 
the arch A, especially when made of Bessemer steel, will produce a 


stiff, strong, rigid arch, without the weight required to produce an |. 


arch of a single bar having the necessary rigidity and strength to 
resist the various strains, and especially the torsional strain to which 
it is subjected in use. 

As a further means of stiffening the arch A a bolt, F, may be used 
for connecting the bars aa at their upper mid-length portions, and 
other bolts, F, may be used at other points of the arch if deemed 
necessary. 

Figs. 5, 6, 7,8, and 9 are modifications of the form which the bars 
a may have in their cross-sections. 

In wheel-cultivator axles the necessary rise of the arch and width 
of span give considerable length to the bars of which the arch is 
formed, and necessitate great strength in the arch to resist the vari- 
ous strains, and especially the torsional strain hereinbefore referred 
to. The construction of elevated wide arch or axle cf two nearly 
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parallel bars, as herein described, it is found offers great resistance 
to torsional strain, and especially adapts the construction to this use 
in tongueless cultivators. 
Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 
The arched axle or beam yoke A of a straddle-row cultivator, 
56 constructed, as described, of similarly curved bars aa of iron 
or steel, arranged side by side in close proximity, and par- 
allel or nearly so, and having the side plates B B secured to and be- 
tween the curved bars aa in manner substantially as and for the 
purpose specified. 
In testimony that I claim the foregoing as my own I affix my 


signature in presence of two witnesses. 
HENRY H. PATTEE. 


Witnesses: 
G. F. DAVIDSON. 
W. A. DRYDEN. 


57 Testimony in Rebuttal on the Part of Complainants. 
U.S. Circuit Court, Eastern District of Missouri. In Equity. 
Patter Ptow Company vs. KincmMan & Co. e¢ al. 


GaALEsBuRG, In., May 21, 1884. 


Met pursuant to agreement. 

Present: John R. Bennett, Esq., counsel for complainant; L. L. 
Bond, Esq., of West & Bond, counsel for defendants. 

It is agreed between counsel for respective parties that the ste- 
nographer by whom the testimony is taken may sign the depositions 
of the various witnesses sworn by Notary Public H. L. Coffey and 
return the same to the court with like force and effect as if taken 
and returned by a duly appointed officer of the court. 

Complainant’s counsel offers in evidence copy of U. S. letters pat- 
ent No. 284,960, granted Hien & Grimm September 11, 1883, and 
the same is marked “ Compl’t’s Ex. Hien & Grimm Patent.” 

Complainant’s counsel states he is prepared to prove that the 


cultivators sold by the defendants and manufactured by Buford & 


Co. were made under and in accordance with said letters patent No. 
284,960 under contract with the inventors. 

58 Defendants’ counsel states he is advised and admits that the 
patent correctly represents the machine manufactured by 

Buford & Co., and, for the purpose of waiving proof, admits that the 

a machine is made under said patent and in accordance there- 

with. 

Complainant’s counsel offers in evidence certified copy of the 
file wrapper and contents in the matter of the application for 
patent No. 284,960, granted Hien & Grimm September 11, 1883, and 
the same is marked “Compl’t’s Ex. File Wrapper and Contents 
Hien & Grimm Patent.” : 

Defendants’ counsel objects to the introduction in evidence of the 


| 


38 THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


file wrapper and contents of the Hien & Grimm patent for the 
reason, Ist, that it is irrelevant, incompetent, and immaterial; 2d, 
because Hein & Grimm are not parties to this suit ; and, 3d, because 
B. D. Buford & Co. are not parties to this suit, and therefore the ex- 
hibit, so far as the issue of this case is concerned, is mere idle and 
waste paper. 


J. R. Amipon, a witness called on behalf of complainant, being 
first duly sworn by Notary Public J. 8S. Coffey, Knox county, IIl., 
testified as follows in answer to interrogatories propounded by Mr. 
BENNETT: 


Q. What is your name, age, residence, and occupation ? 

A. J. R. Amidon; age, 44, and I am a dealer in farm machinery, 
seed, and coal, at Cedar Rapids, Iowa. 

Q. How long have you been engaged in the farm-implement busi- 
ness ? 

A. Ten years last November. 

Q. During that time have you familiarized yourself with the vari- 
ous agricultural implements in use and the condition of the trade 
relating thereto ? 

A. I have. 

Q. When did you have first brought to your attention what is 
known as the two-wheeled tongueless cultivator ? 

A. The winter of 1875. 

Q. Who were the manufacturers of that tongueless cultivator ? 

A. Pattee Bros. & Co., of Monmouth, III. 

Q. Prior to that time had you ever heard, seen, or had brought to 
your attention or known of the existence of a two-wheeled tongue- 

less cultivator ? 
59 A. No, sir. 

Q. At the time you first saw or had brought to your atten- 
tion the two-wheeled tongueless cultivator manufactured by the 
Pattees, of Monmouth, IIl., was there any similar implement on the 
market ? 

A. Not that I ever saw before. 

Q. Did you ever engage in the sale of the Pattee tongueless culti- 
vator; and, if so, when first ? . 

A. I did, in the spring of 1875. 

Q. State briefly your experience in the introduction of the Pattee 
tongueless cultivators in your territory. 

A. Well, we could not get farmers to take them at first; they did 
not like their looks; they thought they would not work ; we finally 
induced some of the farmers to take them out and pay when they 
got ready ; that season we sent them out on trial, and those who 
weeny like them could return them and get any other cultivator 
we had. 

Q. Did any of those tongueless cultivators which you induced the 
farmers to take on trial that first season come back ? 

A. No, sir. 

Q. At that time were you engaged in selling any other style of 
cultivators ? 
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A. Yes. 

Q Whose make and what styles were they ? 

A. Tongue cultivators, made by Buford & Co. and Furst & Brad- 
ley Manufacturing Co. of Chicago. 

Q. What has been the result, in your territory, of the introduction 
of the Pattee tongueless cultivator ? 

A. We have sold more of them than we have of any other culti- 
vators we ever handled. 

Q. What has been the effect of the introduction of the Pattee 
tongueless cultivator on the trade and upon the old tongue culti- 
vators which you refer to? 

A. The demand for the tongueless cultivator has steadily increased 
while the other has decreased. 

Q. So far as your knowledge extends, who is given the credit of 
having first introduced to the trade and farming community the 
tongueless cultivator? 

A. The manufacturers of the “New Departure”—that is the 
name — known by—made by Pattee Bros. & Co., of Monmouth, 

Ills. 
60 Q. Have you, during the past five years and since you en- 
gaged in the sale of agricultural implements, had brought to 
our attention the existence of a tongueless cultivator manufactured 
y any one prior to the one introduced by Pattee Bros. & Co., of 
Monmouth, Ills. 

A. I never knew of any. 

Q. Since the introduction of the Pattee tongueless cultivator and 
the demand created for them have you had other tongueless culti- 
vators offered to you ? 

A. Yes, sir. 

Q. And have other tongueless cultivators similar in appearance to 
the Pattee since that time been offered for sale by other manu- 
facturers ? 

A. Yes. 

Q. How long after you took hold of and succeeded in introducing 
the Pattee tongueless cultivators in your territory did other tongue- 
less cultivators similar in construction make their appearance in 
your territory ? 

A. I think it was about three years after we commenced handling 
the Pattee cultivator. 

Q. Did not the introduction of the Pattee tongueless cultivator 
te! tie a very great extent, in driving out the tongue cultivators? 

. Yes. 


Cross-examination by Mr. Bonn: 


Cross-Q. Are you still agent for the Pattee cultivators? 
A. Yes. 

_Cross-Q. During the time you have been engaged in dealing in ag- 
ricultural implements how much territory have you controlled as 
agent ? 

A. Agent for what? 
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Cross-Q. Agent for Pattee Bros. & Co. or other manufacturers of 
cultivators. 3 

A. Lynn county and four townships in Benton county. 

Cross-Q. How long had you been in this business of dealing in agri- 
cultural implements before you took hold of Pettee’s cultivator ? 

A. Two years. 

Cross-Q. Are these latter machines you have spoken of as good as 

Pattee’s, in your opinion ? 
61 A. I do not think so. 
Cross-Q. Are they as well made? 

A. I do not handle them, and so could not say as to that. 

Cross-Q. Were the tongue cultivators and tongueless ones sold for 
the same price; if not, which was the cheapest ? 

- A. Some years we sold our tongueless higher than the others got 

for theirs, and some years it was about the same. 

Cross-Q. As a general thing the tongue cultivators were higher in 
price, were they not? 

A. No, sir; not with us in our trade. 

Cross-Q. Do you sell them at the same price to-day ? 

A. Yes; at the same price. 

Cross-Q. Do you know whether other dealers in your county 
charge the same, or whether they make a difference? 

A. I do not know; I suppose they sel! for the same, though I do 


not know. 
J. R. AMIDON, 
By D.S. GEER, 
Stenographer. 


Wirzpur F. Harpy, a witness called on behalf of complainant 
in rebuttal, being first duly sworn by Notary Public Coffey, in an- 
swer to interrogatories propounded by Mr. Bennertr testified as fol- 
lows: 


Q. What is your name, age, residence, and occupation ? 
A. Wilbur F. Hardy; residence, Champaign, III., and a dealer in 
agricultural implements, seed, and coal. 
Q. How long have you been engaged in the agricultural-imple- 
ment business? 
A. I commenced in the spring of 1875—nine years ago. 
Q. Have you continued in that business from 1875 up to the 
present time? 
A. Yes. 
Q. During that period did you keep yourself posted as to the dif- 
ferent sat = cultivators manufactured and offered for sale? 
. Yes. 
62 Q. When did you have first brought to your attention 
what is now known as a two-wheeled tongueless cultivator? 
A. I first saw the cultivator in the fall of 1875, and began to sell 
them in the spring of 1876. 
Q. — you continued to sell them every year since then? 
. Yes. 
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Q. Whose make of cultivators was it? 

A. Pattee Bros’. 

Q. Prior to your seeing or having brought to your attention the 
two-wheeled: tongueless cultivator manufactured by Pattee Bros., of 
Monmouth, Ill., did you know of a two-wheeled tongueless culti- 
vator having been constructed by any other parties? 

A. I did not. 

Q. No implement of that kind had prior to that time, so far as 
your knowledge extends, been introduced to the trade? 

A. No, sir. 

Q. What experience had you in your attempts to introduce the 
Pattee tonguless cultivator in your territory? 

A. I had greater difficulty in introducing them than anything I 
ever undertook, from the fact that it was so different from any other 
that the farmers were skeptical and afraid of it; the first year I put 
out about 20, all on trial, without knowing whether any of them 
would be sold or not until after a fair trial had been had. 

Q. Was the Pattee tongueless cultivator a radical departure from 
the then existing style of cultivator? 

A. It was. 

Q. Finally, what success did your efforts to introduce the Pattee 
tongueless cultivator meet with? 

A. With general success, more than we had reason to expect; in 
nearly every instance where we got a farmer to try them they kept 
them, and in every instance where they gave the Pattee cultivator a 
fair trial they were kept and paid for. 

Q. At that time were you offering for sale other styles of culti- 
vators? 

A. Yes. 

Q. Whose were they and what styles? 
63 A. I had a tongue cultivator made by the Peoria Plow 
a ee and a tongue cultivator made by a firm in Rock- 
ord, IIl. 

Q. In your efforts to introduce and establish the Pattee tongue- 
less cultivator in your territory did you hear any opinion expressed 
as to its merits by competing dealers? 


By Mr. Bonn: (Objected to.) 


A. Yes; they ridiculed the idea of such a looking cultivator as 
that ever being used, and even went so far as to get one of the cul- 
tivators and put it on exhibition in a warehouse, where they showed 
up what they considered its weak points so as to injure our trade. 

Q. Did you finally succeed in successfully introducing and estab- 
a the Pattee tongueless cultivator in your territory ? 

. Yes. 

Q. What proportion of tongueless cultivators have you sold dur- 
ing the past several years as compared with the tongue cultivators 
you sold since the second year you handled the tongueless ? 

A. I have sold about one tongue to 50 tongueless cultivators. 

Q. One tongue cultivator to about 50 Pattee tongueless? 

A. Yes. 
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Q. What is the present standing of tongueless cultivators with the 
farming community ? : 

A. They universally prefer the tongueless cultivator and would 
not buy any other—those that have used them or tried them. No 
one buys any other, except he knows nothing about the tongueless. 

Q. Since your introduction of the Pattee tongueless cultivator in 
your territory have other tongueless cultivators made their appear- 
ance? 

A. Yes. 

Q. When first? 

A. I think about three years ago was the first I noticed. 

Q. What, in your opinion, was the cause of the other manufact- 
urers stopping to a great extent the manufacture of tongue cultiva- 
tors and adopting the two-wheeled tongueless cultivator, such as 

manufactured by Pattee Bros. & Co.? 
64 A. They stopped manufacturing because their cultivators 
could not be sold in competition with Pattee’s. 

Q. Did the trade and farming community demand the tongueless 
cultivator in preference to any other style? 

A. Yes. 

Q. Were you, in ee efforts to introduce the Pattee tongueless 
cultivator, opposed by other dealers who were selling only the tongue 
cultivators? | 

A. Yes; continually; they ridiculed the tongueless cultivator in 
every way they knew how, and tried to influence farmers not to 
touch it or buy it at all, and really advertised our trade by creating 
a curiosity to see it, and the farmers would come around and if they 
wanted a cultivator I would induce them to test the tongueless by 
taking it home and trying it, guaranteeing the cultivator to suit 
them in every respect, and if it did not they were at liberty to bring 
it back and no questions would be asked. 

Q. Who, so far as you know, is given the credit for devising and 
first introducing to the trade and farmers a two-wheeled tongueless 
cultivator? 

A. Pattee Bros. & Co., of Monmoutb, Il. 


Cross-examination by Mr. Bonn: 


Cross-Q. How do you know the credit of introducing the tongue- 
less cultivator is given to Pattee Bros. & Co.? 

A. Because they introduced the first one and brought it success- 
xs to the attention of the trade in our locality before any one 
else. 

Cross-Q. Are “tongueless” cultivators known as Pattee’s cultiva- 
tors? 

A. Yes; so far as I have any knowledge. The name of the cul- 
tivator is the “ New Departure,” made by Pattee Bros, & Co. 

Cross-Q. Is that the name of the class of machines made by them? 

A. That is the name of the cultivator made by them. 

Cross-Q. How long have you been familiar with the use of cul- 
tivators? e 

A. About twenty-five years. Se | 
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65 Cross-Q. Is it not a fact that up to about 1860 nearly all 
cultivators were tongueless ? 

A. I never saw a double cultivator until I saw those with tongues; 
we had plows and that kind of cultivators before. 

Cross-Q. Did you ever see the old machine, which is the pioneer 
“ straddle-row machine,” known as the “ Gopher? ” 

A. I have seen the “Gopher” within a year or two for the first. 

Cross-Q. Do you know when they were first introduced ? 

A. No, sir. 

Cross-Q. How familiar are you with the history of cultivators ? 

A. I have been familiar for quite a number of years in Illinois. 
I farmed three eighty-acre lots some five or six yearsand have been 
at work at carpenter work part of the time; since then I have done 
a good deal of work on farms and repairing farm machinery. 

Cross-Q. Have you ever paid any sesalel attention to the history 
or time of introduction of the various kinds of cultivators that have 
come into use? 

A. I have watched it pretty close, as I have always been interested 
in agricultural implements. 

Cross-Q. Since when have you watched it pretty close? 

A. Since I came to Illinois, in 1858. 

Cross-Q. Were you farming before you came to Illinois? 

A. Not very much; I had farmed one ‘year in Northern Ohio. 

Cross-Q. You say the Pattee machine was a radical departure 
from the other ones; in what respect was it a radical departure? 

A. Because it had no tongue; each horse was hitched on separate 
and apart from each other—independent from each other. 

Cross-Q. Do you think Pattee was the first to do that, so far as 
you know ? | 

A. So far as I know, yes. 

Cross-Q. You are now agent for Pattee, are you not, and selling 
his machine? 

A. Yes. 

Cross-Q. How much territory have you? 

A. Champaign and vicinity—limited to our place of busi- 

ness. 
66 Cross-Q. What other cultivators have you dealt in? 
A. I have had the Peoria Plow Company’s for a year and 

I have had the “ Serias” and the Vandevier Plow Company’s. 

Cross-Q. Do you sell them on commission ? 

A. No, sir. 

Cross-Q. Buy them ? 

A. Yes. 

Cross-Q. And how many of all kinds do you sell a year? 

A. I have sold from 150 to 175 for the last four years. 


Redirect by Mr. Bennett: 


Q. You mean the tongueless cultivators ? 
A. Yes; each year, 150 to 175. 
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Mr. Bonp: 


Cross-Q. That includes the tongueless ? 

A. Yes. 

Cross-Q. What manufacturers can you name that have quit mak- 
ing tongue cultivators that were making them in 1876 or earlier ? 

By Mr. Bennett: You do not mean to say by that that he has 
testified anybody did quit? 

The Witness: No; you misunderstood me ; I do not know of any 
one having quit. 

Cross-Q. Is it not a fact that various styles of cultivators have a 
run for a few years and then are changed for something else? 

A. That may be true, but not to my knowledge has one ever had 
an extensive run and kept it up for 10 years that finally went out 
of style. 

Cross-Q. Do you sell the tongue and tongueless at the same price ? 

A. Yes. : 


By Mr. BENNETT: 


Q. Has not the tongueless cultivator within the past few years, to 
a very great extent, superseded the tongue cultivators ? 


A. It has in our locality. 
WILBUR F. HARDY, Sp. Ex., 
By D. 8S. GEER, Stenographer. 


67 Rosert H. ARNOLD, a witness called on behalf of com- 

plainants, being first duly sworn by Notary Public H.S. Coffey, 
in answer to interrogatories propounded by Mr. Bennetr testified 
as follows: 


Q. What is your name, age, residence, and occupation ? 

A. R. H. Arnold; age, 43; reside in Altona, Knox county, IIli- 
nois, and I am a dealer in hardware and agricultural implements. 

Q. How long have you been dealing in agricultural implements? 

A. Since the spring of 1869. 

Q. From that time until the present have you kept yourself posted 
as to the various agricultural implements introduced and offered for 
sale to the dealers? 

A. I consider I know what my trade demanded and have aimed 
to keep what it demanded. | 

Q. From 1869 to the present time have vou been visited yearly 
by the various agents of the different companies manufacturing 
agricultural implements? 

A. From 1869 up to about five years ago there were quite a num- 
ber of agents who would call upon me every year selling agricul- 
tural implements, among them cultivators. 

Q. What style of cultivators did you sell in the years 1869 and 
1870? | 

A. Two-wheeled tongue cultivators. 

Q. That is, a two-wheeled tongue cultivator ? 

A. Yes. 
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Q. When did you first know of or have brought to your attention 
the existence of two-wheeled tongueless cultivators? 

A. In the spring of 1875. 

Q. By whom was it manufactured ? 

A. Pattee Brothers & Co., Monmouth, I]linois. 

Q. Prior to seeing the Pattee tongueless cultivator had you ever 
seen or known of a two-wheeled tongueless cultivator? 

A. I had not. 

Q. And you had been in the agricultural implement business fro 
1869 continuously ? 

A. Yes. 

Q. Did you ever sell the Pattee tongueless cultivator; if so, when 
first? Fares state fully the circumstances connected with your so 

oing. 

68 A. I commenced selling the Pattee tongueless cultivator, 

knewn then as now by the name of the “ New Departure,” in 
the spring of 1875. I never tried to sell an article that was so gen- 
erally and universally ridiculed by the farmers, agents, and -manu- 
facturers as was the “ New Departure” tongueless cultivator, but I 
finally succeeded in getting a farmer to take hold of it and give ita 
trial, and I| left my store and went out in his field with him and got 
another farmer to go along. I think I sold that cultivator to that 
man and believe I ordered one or two more that year and put them 
out in the same way, and they attracted a great deal of attention, but 
they were ridiculed so much by the farmers and agents that I was 
not anxious to take hold of them the next year. That was in 1876, 
and I did not sell them in the season of 1877, but they were sold in 
my place by a lumber dealer. This man quit business, and I was 
then glad to get hold of the Pattee tongueless again, as they at that 
time had quite a number of warm friends in our neighborhood, and 
I knew of no other tongueless cultivator on the market, and I 
thought I had a good thing when I got hold of the Pattee tongueless 
in the spring of 1878. 

Q. Did you finally succeed in introducing and establishing a large 
demand for the Pattee tongueless cultivator ? 

A. Yes; from the spring of 1878 until the last year or two I never 
had an implement that was as easy to sell as the Pattee tongueless 
“ New Departure.” 

Q. What has been the result of the introduction of the Pattee 
tongueless cultivator upon your tongue-cultivator business ? 

A. Since 1878 [ have bought very sparingly of the tongue culti- 
vators and found it very difficult to sell them at the wholesale price 
when I could easily get the retail price for the Pattee. 

Q. Has not the result of the introduction of the Pattee tongueless 
cultivator been to so increase the demand as to compel other manu- 
facturers to engage in manufacturing that same implement? 


(Objected to as leading.) . 


A. Why, I know that the Pattee tongueless cultivator has been 

very popular and I know that since their introduction 

69 other manufacturers have introduced tongueless cultivators, 
but I could not say just what caused them to do so. 
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Q. When did the other manufacturers commence offering for sale 
tongueless cultivators similar to the Pattee ? 

A. I could not tell exactly, but I got circulars from the different 
manufacturers, as near as I can remember, about 1879, ’80, and ’81, 
but the first tongueless cultivators the other manufacturers put on 
the market had runners on instead of wheels—that is, the first lot 
that I noticed—and I[ presumed the object in putting the runners on 
was to get around the Pattee patent. 


Q. Then, so far as your business is concerned and your knowledge , 


exténds, the Pattee tongueless cultivator has almost entirely super- 
seded the tongue cultivator ? 


(Objected to as leading.) 


A. Yes; in my territory. 

Q. So far as your knowledge extends, who is given the credit for 
being the first to construct and bring to the attention of the trade 
and farming community a two-wheeled tongueless cultivator ? 

A. Pattee Brothers, of Monmouth, Illinois. 

Q. Until the introduction of the tongueless cultivator by Pattee 
Brothers were not the cultivators, so far as brought under your ob- 
servation, constructed with a stiff frame and a tongue ? 

A. They all had tongues, so far as I know. 


Cross-examination by Mr. Bonn: 


Cross-Q. How far back have you been familiar with the construc- 
tion and use of cultivators ? 
A. Why, ever since I was quite a small boy; I should judge back 
to 1857 or 1860. 
Cross-Q. Now, during those early years were not nearly all the 
cultivators tongueless? 
A. I never saw any that were tongueless. 
Cross-(). Never saw any of those low-down ones that ran between 
the rows? 
A. Low-down cultivators that run between the rows—I remnember 
back when we cultivated corn here with single-shovel plows, 
70 and then came the double-shovel, and then the next we had 
for cultivating corn was the small bar or mountain land side 
low, 8 or nine inches wide; the next was the “Gopher,” they call 
them, I think, and they were used in 1857~’58—along there; I cannot 
tell exactly. 
- Cross-Q. These were all tongueless, were they not ? 
A. They were plows ; they were not cultivators ; they were known 
as plows, and, of course, were tongueless. 
ross-Q. Did you ever see any of these small cultivators made in 
-an “A” or arrow-shaped frame, where the sides were extensible ? 
A. Yes; I have seen them, if that is what you had reference to 
by “low-down cultivators running between the rows.” 
Cross-Q. These were all tongueless, were they not ? 
A. They were tongueless, but they didn’t have wheels. ) 
Cross-Q. Do you understand that Pattee was the first to put on 


wheels ? 


@ 


nat 


* ai 


= 


THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 47 


A. So far as my knowledge-goes, he was. 

Cross-Q. Was that the radical departure in his machine, as you 
understand it—the putting on of the wheels? 

A. That was; yes; that was considered so, as I understood it and 
as tlie farmers looked at it at that time. 

Cross-Q. And that was why you thought that the putting on of 
the runners was an attempt to evade the Pattee machine or patent, 
was it ° 

A. It struck me so; I never asked any questions, but I always 
took it that way. 

Cross-Q. About how many cultivators do you sell a year? 

A. In the last four or five years, I think, I have averaged about 
twenty a year. 

Cross-Q. How much territory have you ? 

A. I have Altona and vicinity. 

Cross-Q. Are you now agent for Pattee Brothers ? 

A. I sell their goods with others; yes. 

Cross-Q. The number sold by you for each year included the 
tongue and tongueless cultivators both, did it? 

A. Yes. 


By Mr. BENNETT: 


Redirect Q. Didn’t the “Gopher” cultivator, to which you refer, 
have a tongue? 
71 A. Yes. 
Redirect Q. And, as I understand, it had no wheels? 

A. Yes; it had no wheels. 

Redirect Q. Then the “ New Departure” Pattee tongueless culti- 
vator differed from the “Gopher” in the two essential respects that 
it had no tongue and had the flexible wheel ? 

A. Yes. 


Rosert TEARK, a witness called on behalf of complainant, in re- 
buttal, being first duly sworn by H. Leon Coffey, notary public, Knox 
county, Illinois, in answer to interrogatories srensantial by Mr. Ben- 
NETT, testified as follows: 


Q. What is your name, age, occupation, and residence ? 

A. Robert Teare; I live in Brownville, Nemaha county, Nebraska; 
am forty-nine years of age, and a dealer in agricultural implements. 

Q. How long have you been dealing in agricultural implements? 

A. I have been in the agricultural-implement business for the last 
seventeen years. 

Q. When did you first have brought to your attention or know of 
a two-wheeled tongueless cultivator ? 

A. In the latter part of the winter of 1877. : 

Q. Who was the manufacturer and introducer of that two-wheeled 
tongueless cultivator ? 

A. The man who introduced them was a man from Lincoln, Ne- 
— and the machine was made by Pattee Brothers, of Monmouth, 

inois. 
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Q. Did you obtain the right to sell that tongueless cultivator for 
a certain territory ? 

A. I didsir; for my county. 

Q. State briefly your experience in introducing that tongueless 
cultivator. 

A. I had more difficulty in introducing it to the farmers than any- 
thing I ever undertook to sell. There were all kinds of remarks 
made about it and fun made of it, and, in fact, I could not get any 
farmer to take it home and try it for a long time if [ would give it 
to them. They told me they would not have it at all, until the 

season was well advanced, when I coaxed a farmer that lived 
72 twelve miles south of us to take one home on trial, and he 

would not do it because he lived so far off. He was afraid it 
would not work, and he hadn’t time to bring it back if it did not suit 
him, as the season was so far advanced. I thought I would make 
him a proposition that if he would take it along and it would not 
work he needn’t bring it back until he came to town, and so I got 
him to take it in his wagon on those terms, and after I got it in his 
wagon I asked him if he would take a note and fill it out for me and 
send it back as soon'as he made up his mind that the cultivator 
would suit him, and if it didn’t work, to let the note go. I think it 
was on Tuesday of that week that he took the cultivator, and on 
Friday of the same week he returned me the note with a letter recom- 
mending the cultivator very highly. | 

Q. In your efforts to introduce the two-wheeled tongueless culti- 
vator, did you meet with any objection or opposition from the other 
dealers? 

A. Yes; I met with considerable opposition. They would make 
those remarks ridiculing it, and telling the farmers they would not 
work and could not work ; that they would fall down and that they 
could not be handled ; that there was no tongue in them, and that 
they would plow all the corn up, and that they would run all over 
the field, there was no way to guide it, and all such remarks as that. 

Q. At the time you got your first tongueless cultivator, was there 
any similar machines on the market, so far as you knew ? 

A. No; not so far asI knew. In fact, I never heard of them until 
I received this one—that is, I never saw one until after I received 
this one. 

Q. Then the implement, so far as your knowledge extends, was 
entirely new? 

A. Entirely new; yes. 

Q. Had a two-wheeled tongueless cultivator of any kind prior 
thereto been introduced in your territory by any one? 

A. No, sir; not that I ever heard of; I never heard of or saw one. 

Q. From the way it was treated and opposed by dealers of other 

cultivators, and from what you heard them say, were you led 
73 to suppose that the implement was entirely new in its con- 
struction and operation,so fur as their knowledge extended ? 


(Objected to as incompetent and immaterial.) 
A. Yes; and that it was only an experiment. 
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Q. What was your experience in attempting to introduce it in 
your territory the second year? 

A. I met with opposition, but not so much. The farmers began 
to find out what it was, and I did not have so much trouble. 

Q. Did you succeed finally in getting it well introduced and cre- 
ating a demand for the tongueless cultivator? 

A. I did, sir. 

Q. Have you continued since then to sell tongueless cultivators | 
of that same make? 

A. Yes. 

Q. What has been the general result in your territory of the in- 
troduction of the tongueless cultivator as to its effect upon the old 
tongue cultivator? 

A. The effect, as far as [am concerned myself, in the market is 
that the tongueless has taken the place almost entirely of the tongue 
cultivator. 

Q. Have you also been in the habit of selling or keeping for sale 
tongue cultivators ? ) 

A. Yes. 

Q. What has been the annual number of tongue and tongueless 
cultivators sold by you during the past few years? 

A. I believe for the past few years—lI sold last year, to the best of 
my recollection, 228 tongueless cultivators, and the year before that, 
I think, 190 or 195. I could not say positively how many I sold 
previous to that each year. 

Q. How many tongue cultivators did you sell last year and the 
year before-? 

A. I sold four last year and five or six the year before; I would 
not be positive. 

Q. Then, in your trade, the tongueless cultivator has superseded 
the tongue cultivator ? 

A. Nearly entirely. 

Q. Do the farmers now in your community generally demand the 

tongueless cultivator and prefer it to the tongue cultivator ? 
74 A. Yes. 

Q. In your territory and so far as your knowledge extends 
who is given the credit of being the originator of the two-wheeled 
tongueless cultivator and the first to introduce it and bring it to the 
attention of the trade and farmer? 

A. Pattee Brothers, of Monmouth, Illinois. 

Q. After you succeeded in introducing the tongueless cultivator 
and creating a demand for it did other manufacturers attempt to 
introduce in your territory two-wheeled tongueless cultivators re- 
sembling the Pattee? 

A. Yes; there were several different kinds of tongueless culti- 
vators brought in my territory by other dealers. 


Cross-examination by Mr. Bonn: 


Cross-Q. Had you been in the agricultural-implement business 
before you went to Brownville ? 

A. No, sir. 
7—354 
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Cross-Q. What kind of cultivators did you have when you first 
went there ? 

A. I did not handle machinery when I first went there. 

Cross-Q. What kind did you handle when you first went in the 
business ? 

A. Reapers and mowers, hay rakes, and I sold plows. 

Cross-Q. When did you first put in cultivators? 

A. 1876. 

Cross-Q. What kind did you put in then or after? 

A. I had the “Modoc,” made by Morrison Brothers; I had the 
“John Deere;” I handled those through an agent in our State; and 
I handled the “ Pekin.” 

Cross-Q. You had it when you began, I think you have stated ? 

A. Yes, when I began. 

Cross-Q. That county has filled up quite rapidly with popula- 
tion ? 

A. Yes; it has filled up quite rapidly with immigration. We 
have not had much for the jast five or six years, though. 

Cross-Q. How many cultivators did you sell the first year you 
went in the business ? 

A. Fourteen. 

Cross-Q. Your business would have grown had you not changed 

the style of cultivators, wouldn’t it? 
75 A. Yes; it would have gained some. 
Cross-Q. Did you sell the tongueless and tongue cultivators 
at the same price ? 

A. No, sir. 

Cross-Q. Which were the highest ? 

A. I sold the tongueless the highest, asa general thing. I had 
one I sold at the same price, I think. 

Cross-Q. You are still the agent for Pattee Brothers, are you not? 


A. Yes. 
ROBERT TEARE, 
By D. S. GEER, 
Stenographer. 


Jacos Rutorr, a witness called on behalf of complainant, in re- 
buttal, being first duly sworn by H. Leon Coffey, notary public, 
Knox county, Illinois, in answer to interrogatories propounded by 
Mr. BENNETT, testified as follows : 


Q. What 1s your name, age, residence, and occupation ? 

A. Jacob Ruloff; aged 62; I live in Mexico, Missouri, and sell 
hardware and farming implements. 

Q. How long have you been in the farming-implement business ? 

A. Since 1876. 

Q. = you include the sale of cultivators in your business ? 

A. Yes. 

Q. What cultivators did you sell in 1876? 

A. We sold different kinds, among the rest, the Pattee Brothers 
tongueless cultivators. 
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Q. When did you first know of the tongueless cultivator manu- 
factured by Pattee Brothers ? 

A. I think it was the year before I went into business. 

Q. That is, in 1875? 

A. Yes. 

Q. Prior to that time did you know of two-wheeled tongueless 
cultivators having been manufactured by any one or introduced to 
the trade? 

A. No, sir; not that I knew of. 

Q. At that time, so far as your knowledge extended, it was an 
entirely new implement ? 

. Yes. 
76 Q. You have stated. that you commenced selling the tongue- 
less cultivator manufactured by Pattee Brothers in 1876. 
State what experience you had in introducing it. 

A. The first year we had considerable trouble in introducing it— 

considerable levity about it. They said it would not work, and we 
ave it out to the farmers on trial, and we made the terms that if it 
id not suit them they need not pay for it, but could bring it back. 

Q. Did you finally succeed in getting them well introduced and 
creating a demand for them ? 

A. Yes; we have a very good trade on them now. 

Q. In your efforts to introduce those tongueless cultivators, were 
you opposed by the dealers representing the other manufacturers of 
cultivators? 

A. Yes. 

Q. Within vour territory, and, so far as your knowledge extends, 
who was given the credit of being the first to manufacture and in- 
troduce the two-wheeled tongueless cultivator ? 

A. Pattee Brothers, of Monmouth, I] linois. 

Q. Since you have succeeded in introducing and creating a de- 
mand for the Pattee tongueless cultivator in your territory, have 
other manufacturers offered a tongueless cultivator of similar appear- 
ance in your territory ? 

A. Yes; the last few years. 

Q. Do you also sell cultivators having a tongue? 

A. Yes; we have kept them on hand until this year. We are not 
selling any this season. 

Q. Why is that? 

A. Thedemand of our trade and our customers was for the tongue- 
less cultivator. We have been selling less of the tongue cultivators 
every year and more of the others, and this year we did not order 
any of the tongue cultivators. 

Q. Then the general demand in your territory is for the tongue- 
less cultivator ? 

A. Yes. 

Q. And in preference to the tongue cultivator? 

A. In preference to any other. 


Cross-examination by Mr. Bonn: 
Cross-Q. Are you now agent for Pattee Brothers ? 
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A. I do not know what you call an agent. We buy their goods 
and pay them for them. 
77 Cross-Q. You have procured the right to sell the Pattee 
cultivator in certain limits, have you not? 
A. Yes; in Mexico and vicinity. 
regia There are other dealers in your town, are there not ? 
. Yes. 
Cross-Q. And they handle other cultivators ? 
A. Yes. 
Cross-Q. And it is to your interest to crowd the Pattee cultivator 
if you can, is it not? 
A. Yes; that is no more than what we would anything else that 
we found it desirable to handle. 


(Counsel for the defendants objects to the testimony of the last 
witness as being unnecessarily accumulative, and to those of the 
four previous depositions for the reason that thev are not any of 
them in rebuttal to anytbing brought out by the defendant, and 
they are taken at a stage in the progress of the case when it is im- 
possible for the defendants to rebut them, the four depositions re- 
ferred to being those of Amadon, Hardy, Teare, and Arnold.) 

Complainant’s counsel replies that the testimony is strictly in re- 
buttal of certain portions of the testimony of defendants’ witness 
Bates, and is for the purpose of showing that the statements made 
by him as to the prior state of the art are untrue, and is also for the 
purpose of showing that of the numerous patents offered in evi- 
dence by the defendants no one of the machines therein shown and 
described were successfully manufactured and introduced to the trade 
and became an established success. 

Counsel for the defendants replies that the evidence of the witness 
Bates related solely to the older art as shown by the patent exhibits, 
while the testimony now being taken by the complainant has no 
reference to any prior art whatsoever. 

Complainant’s counsel specially referred to the statements of the 
witness Bates, on page 18 of “ Defendants’ Record and Proofs,” in 
this case, wherein he states “tongueless cultivators were common 

and well known in the art,” and the object of this testimony 
78 is to show from a practical standpoint that such cultivators 

were not “common ” and were not “ known ”’ to those actively 
engaged in the agricultural-implement business, and also to rebut 
like statements made by the same witness throughout his entire 
deposition which has no reference whatever to prior patents, but, 
from the testimony, is to be inferred as having been made upon the 

rsonal knowledge of the witness. 

Defendants’ counsel replies that the witness Bates specifically re- 
fers to the patents upon which he bases his statements, and in the 
citation made refers to the Watson, Kingborn, and Porter patents, 
and that the testimony now being taken is wholly without refer- 
ence to anything set up by the witness Bates and is entirely outside 
of it. 
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Redirect examination by Mr. BENNETT: 


Q. Had you sold tongued cultivators at the same price as tongue- 
less cultivators, would you not have realized as much profit? 


A. Yes. 
JACOB RULOFF, 
By D. 8S. GEER, 
Stenographer. 


Sripney S. TuTr ez, a witness called on behalf of complainant, in 
rebuttal, being first duly sworn by H. Leon Coffee, notary public, 
Knox county, Illinois, in answer to interrogatories propounded by 
Mr. BENNETT, testified as follows: 


Q. What is your name, age, residence, and occupation ? 

A. Sidney S. Tuttle; aged, 54; residence, Burlington, lowa, and I 
am a manufacturer of cultivators. 

Q. How long have you been manufacturing cultivators ? 

A. Ever since 1866, except the two years of 1880 and 1881. 

Q. During the period from 1868 have you known and had occa- 
sion to examine all the different styles of cultivators introduced and 
brought to the attention of the farmers? 

A. I think I have seen all that have been introduced to any ex- 
tent in that time. 

Q. Have you also made it a part of your business to travel 
throughout the country selling your cultivators ? 

A. j have traveled from 1866 to 1879, every year, from three to 

five months, selling my cultivators. 
79 Q. Have you also been in the habit of attending the State 
and county fairs where agricultural implements have been 
largely exhibited ? 

A. Yes; every year. 

Q. When did you first know of a cultivator constructed without a 
tongue and having the wheels flexibly connected so that the direc- 
tion of the wheels were controlled by the draft of the animal ? 

A. In 1873 or 1874; the Pattee cultivator was the first of the kind 
I had any knowledge of, and I think I first saw this in 1873. 

Q. Was the Pattee tongueless cultivator at that time the first of 
its kind ? 

A. Yes, as I remember; the first of the kind with pivoted flexible 
wheels with drag bars, having lateral and horizontal motion, con- 
nected with the arch. 

Q. Was the Pattee tongueless cultivator at the time of its intro- 
duction new, both in construction and principle of operation, from 
all pre-existing cultivators? 

A. It was by virtue of the principle I have spoken of in my last 
answer. 

Q. State what you know in regard to the introduction of the 
Pattee tongueless cultivator. 

A. I met it at a great many places in 1874 or ’5 or ’6, along there, 
in the territory over which I was traveling in the Western States 
and Texas, and the first year or two I noticed it it met with very 
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little sale on account of the opposition to it; the fact of its having 
no tongue, it was stated, it would fall down and would not work on 
a side hill, and various other objections were urged against it b 

dealers and manufacturers of other cultivators, so much so that it 
was very difficult to sell them when they first got them out, and 
they were not in my way in selling our tongue cultivators at first, 
and didn’t seem to be any competitor; but after two or three years 
they began to grow in popular favor and in certain quarters until 


they got quite a large trade; literally, in fact, where they had been > 


introduced they seemed to have displaced the tongue cultivators 
entirely now. 

Q. Since they have succeeded in introducing and creating a de- 
mand for them have other manufacturers engaged in manufacturing 

similar tongueless cultivators ? , 
80 A. Yes; some six to a dozen different manufacturers are 
making cultivators now similar in mode of operation to the 
Pattee. 

Q. So far as your knowledge extends, who is entitled and to whom 
is given tne credit of having originated and introduced the two- 
wheeled tongueless cultivator ? 

A. As I have said before, Pattee was the first originator of the 
tongueless cultivator, as far as I know, with those improvements 
which seemed to take so well now. 

Q. State whether or not the other manufacturers of cultivators 
have not generally acquiesced in and acknowledged Pattee’s claim 
to being the originator of the two-wheeled tongueless cultivator. 


By Mr. Bonn: (Objected to for the reason that no foundation has 
been laid for any such question.) 7 


A. I never heard anybody dispute it; and it seems to be gener- 
ally understood that the Pattees were entitled to it; I talked with 
several manufacturers and they say the Pattees got up the tongue- 
less cultivator, first calling it the “ New Departure;” some of the 
manufacturers have just commenced making it now. 


By Mr. Bonn: (Answer objected to as hearsay.) 


Q. How many years after the Pattees first introduced their tongue- 
less cultivator was it that other manufacturers commenced making 


and introducing them ? . 
A. I think about 1879; ’78 or ’79; two or three of the other man- 


ufacturers made a few. 

By Mr. Bonn: (The objection as to the evidence being cumulative 
and not in rebuttal of anything brought forward by the defendants, 
and subject to such an objection, counsel for the defendants proceeds 
with the cross-examination.) 


81 Cross-Q. Do you know what cultivators have been patented 


prior to 1872? 
A. I could not name them; there were a great many cultivators 
patented before that time ; probably a hundred. 
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Cross-Q. Have you examined the patents which were granted 
prior to 1872, which are set up by the defendants in this suit ? 

A. I have not specifically, although I presume I have seen some 
of them ; by picking this book up and looking at the title, I do not 
remember now. 

Cross-Q. Then you do not know how may different kinds of cul- 
tivators there were prior to 1872, do you? 

A. ito; I do not know how many. 

Cross-Q. You do not understand the Pattee Brothers to be the in- 
ventors of the tongueless cultivators, except as they have the pecu- 
liarities mentioned by you, do you ? 

A. That is what I referred to; the construction of their machine, 
and the flexible wheel particularly. 

Cross-Q. There have always been certain kinds of tougueless cul- 
tivators in use, have there not, as far back as you recollect ? 

A. I do not think there is any in the sense that I mean ; I do not 
know of any, but the Pattee was the first that I ever saw which we 
manufacturers understand as tongueless cultivators ; of course, there 
was the cultivator for cultivating corn, with rigid frames, but it was 
a different sort of device and not the present style of tongueless cul- 
tivator, with flexible bearings at the end of the beams and wheels, 
as made now ; I do not know of any back of the Pattee that was con- 
structed in that way. 

Cross-Q. There were some of different construction which were 
tongueless, were they not? | 

A. There were cultivating machines with rigid frames, and I 
think of now the “Double Diamond,” for cultivating corn; they 
were all straddle rows and various devices; they were harrows that 
straddled the rows with shovels on them, and such machines with- 
out wheels. 

Cross-Q. About how extensively have you manufactured cultiva- 
tors since you began in 1866—that is, about how many have you 
averaged a year? 

A. The first year we made 150, the next year 300, and we run 

up to two or three thousand a year for the next four or 
82 five years; and this year we made at Burlington between two 

and three thousand, the largest portion of them riding culti- 
vators. 

Cross-Q. Do you make a two-wheeled tongueless cultivator? 

A. No, sir; we made a few, but we didn’t introduce them; they 
didn’t satisfy us. 7 

Cross-Q. Are those that you made last year provided with tongues ? 

A. Yes; all except the few I refer to. 

Cross-Q. Did you have any difficulty in disposing of them? 

A. We had no difficulty in disposing of our combined riding and 
walking cultivator; we had a little more difficulty with our “ Walk- 
ers,” on account of the territory we went into largely preferring the 
tongueless, and our men had difficulty in selling; in fact, they could 
not sell our machines where they were selling the tongueless, and 
they had to strike somewhere where the tongueless was not known, 
and there they could sell them, but not toa large extent; conse- 
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quently we did not make ds many of those as of the riding culti- 
vators. 

Cross-Q. Pattee Brothers and the others who manufactured the 
tongueless cultivators advertised them very extensively, did they not? 

A. I think they did about the same as other manufacturers ; I do — 
not know as they did any more. 

. Cross-Q. Every manufacturer pushes his goods all he can, doesn’t 
e? 

A. We build all we can and sell all we can, and I suppose they 
have done the same; I have not noticed that they have done any 
more. 

Cross-Q. Well, the two-wheeled tongueless cultivators have becom 
pretty well known by this time, have they not? . 

A. Pretty well known through the Western States. 

Cross-Q. You have spoken of other parties or manufacturers mak- 
ing cultivators which you say are similar to those of Pattee. Do you 
know whether they are licensees of his or not? | 

A. I do not; I do not think they are, because I asked one or two 
of them, and they said they were not licensed. 


83 Henry H. Patres, a witness called on his own behalf in 

rebuttal, in answer to interrogatories propounded by Mr. Ben- 
NETT, after being first duly sworn by Notary Public Coffey, of Knox 
county, Illinois, testitied as follows: 


Q. What is your name, age, residence, and occupation ? 

A. Henry H. Pattee; age, 41; residence, Monmouth, [llinois, and 
I am secretary and treasurer of the Pattee Plow Company, the com- 
plainant herein. 

Q. How long have you been in the business of manufacturing 
cultivators ? 

A. About 11 years. , 

Q. What style of cultivators are you engaged in manufacturing? 

A. We have been and are now engaged in the manufacture of 
two-wheeled, straddle-row tongueless cultivators invented by my 
brother, James H. Pattee, although we control other patents. 

Q. What was the prevailing style of cultivator at the date of your 
brother’s invention ? . 

A. Those being sold upon the market at that time and used by 
farmers generally were rigid framed, straddle-row cultivators, hav- 
ing wheels attached in the ordinary manner and a tongue for guid- 
ing the machine. 

Q. What was your experience in introducing your tongueless cul- 
tivator to the public? 

A. Our experience was a varied one. Our improvements seemed 
to meet with a great deal of doubt as to the practicability of their 
working successfully without the use of a tongue, and nearly all the 
agents and dealers in agricultural implements and manufacturers of 
other cultivators then in use were discouraging the trade from buy- 
ing our machines by false representation, alleging that tongueless 
cultivators were a failure and a humbug. This compelled us to 
demonstrate the practicability of our machine by giving repeated 
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exhibitions in the field at various places throughout the country, 
which were attended with considerable expense. We also found 
farmers doubtful and skeptical as to the use of our cultivators and 
backward in purchasing them, but by persistent effort and expendi- 
ture of a large sum of money we have succeeded in establish- 
8t ing a reputation for our cultivator, so that it is now recognized 
in the market as an article demanded by the trade. 
Q. State more fully, if possible, the cost of introducing and bring- 
ing to the attention of the trade and farmers generaly your tongue- 
less cultivator. 


(Objected to as not being in rebuttal.) 


A. I cannot state the expense in dollars and cents, but I know we 
expended all our profits derived from our business during the first 
two or three years in introducing our cultivators and building up a 
trade and creating a demand for them, so much so that it was a 
question for awhile whether we could afford to proceed and continue 
in the manufacture of that class of cultivators. Knowing, how- 
ever, that they contained real merit, we persevered and the culti- 
vators began to find. favor in the territory where we had _ intro- 
duced them, and we succeeded finally in building up a very profit- 
able trade for them. 

Q. What progress had you made in the manufacture and sale of 
your tongueless cultivator? 

A. The first two or three years we found the introduction of our 
cultivators to have created a demand, but we had the machines 
made at other factories than ourown. We found that as the machines 
became better known to the public that the demand for them in- 
creased, and that it would ,be necessary to provide ourselves with 
better facilities for supplying the trade, and having been advised by 
counsel that the patents of Pattee fully protected the machines which 
we were manufacturing we then erected permanent shops and fitted 
them up with improved machinery at a cost of about $26,000. Since 
the erection of such shops we have devoted ourselves exclusively to 
the manufacture and sale of our tongueless cultivators, meeting with 
success, having sold nearly 13,000 of our tongueless cultivators for 
last season, and I believe we could have sold a much larger number 
had we not been met in the market with tongueless cultivators by 
the defendants and others and offered to the trade at a lower price 
than we could afford to accept for ours. We built the shops to 
which I have referred in the summer and fail of 1878, and since 
then bave expended fully $10,000 more in increasing the capacity 

of our works. 
85 Q. What has been the result of your introducing and creat- 
ing a demand for your tongueless cultivators ? 


(Objected to as not being in rebuttal.) 


A. The result has been that in nearly all localities where we 
have introduced our cultivator they are now superseding the old 
tongue cultivator and are used almost exclusively by farmers in 
preference to the old variety. 

8—354 
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Q. Have other manufacturers—those who formerly built the 
tongue cultivator—commenced to manufacture tongueless culti- 
vators resembling yours and introducing the same in competition 
with yours; and, if so, to what extent? 


(Same objection.) 


A. They have; and | have now in mind some twelve or fifteen 
of the more prominent manufacturers of tongue cultivators who are 
now making the two-wheeled tongueless cultivators almost identi- 
cal with those which we manufacture, and which imitation machines 
are being offered to the trade throughout territory in which we 
operate. 

Q. Have you licensed others to manufacture tongueless culti- 
vators under your patent, or have you reserved the monopoly to 
yourselves ? | 

A. We have no existing licenses with other manufacturers for 
the use of our patent, but are reserving the same to our own use. 

Q. Have you the facilities and capital for supplying the entire 
demand for tongueless cultivators ? 

A. We have so far been able to supply all we can sell and have 
ample capital for increasing our facilities to any extent that the 
trade will probably demand for that class of cultivators. 

Q. Did any of the other manufacturers manufacture and place 
upon the market a two-wheeled tongueless cultivator until after you 
had been to the trouble and expense of introducing and creating a de- 
mand for your cultivator, as far as you know? 

A. We never saw anything of the kind until several years after 

we had introduced our machine, and believe there were 
86 none offered to the trade of similar construction, or, in fact, 
any cultivator known as the tongueless. 

Q. In your experiments in connection with your tongueless cul- 
tivator how were the plow beams connected or attached to the 


frame? 
(Objected to as immaterial.) 


A. In our experimental machine, the first one we ever built, there 
was provision made for attaching the plow beams at two different 
points; one of the methods was the attaching of it to the rear part 
of the spindle or draft plate and the other method was the attach- 
ing of the plow beam to the arched part of the axle or elevated bow. 

Q. Have you the axle of that original experimental machine 
showing such manner of attachment; and, if so, will you produce it? 


(Objected to as incompetent, improper, and immaterial.) 
A. I have, and here produce it. 


The axle referred to is offered in evidence and marked “ Com- 
plainant’s Exhibit Axle and Attachments of Original Pattee Ma- 
chine.” | | 

Defendants’ counsel objects to the introduction in evidence of said 
exhibit for the reason that the defendants are called upon to answer 
what Pattee patented and not what he made or exhibited or experi- 
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mented with prior to the patent, and states that it is clearly im- 
proper to introduce such an exhibit.at this stage of the proceedings, 


Q. Does it make any difference whether the point of attachment 
of the plow beams be direct to the axle, as shown in that exhibit 
just produced ? 


(Same objection.) 


A. In operation we found that it did not make any difference 
at which point the beams were attached; the machine 
87 run just the same whether the attacliment was at one place 
or at the other. 
Q. When you commenced manufacturing your tongueless culti- 
vator for the market where did you attach the plow beams? 


(Same objection.) 


A. We attached them between the horizontal end of the elevated 
portion of the axle, as shown in the patent of 1873, No. 135,148. 

Q. Does it make any difference in the actual working of your 
tongueless cultivator whether the plow beams be attached at either 
of the points shown in the old exhibit or at the point as shown in 
your 1873 patent, No. 135,148? 

(Same objection, and, further, that the patent just referred to is 
mentioned in the bill of complaint in this case, and not put in evi- 
dence by the complainant.) 

Complainant’s counsel replied that the patent referred to was 
offered in evidence and made an exhibit in this case by the defend- 
ants. 


A. In operation we were unable to discover any practical difference 
in the results obtained. 

Q. In all the cultivators which you have manufactured since com- 
mencing business have the plow beams been connected at the point 
and in the manner shown in your patent of 1873, No. 135,148? 


(Same objection, and, further, that the patent enquired after is not 
in issue in this cause.) 

The complainant’s counsel states that his object is to show there 
is no difference whatever whether the point of attachment be at one 
place or at the other, and that it is equally within the Pattee reissue, 
reissue 6080, and also that the Pattee Brothers were the first to at- 
tach the plow beams at either of these points and in the manner as 

shown in the defendants’ cultivators. 
88 Defendants’ counsel calls the attention of counsel for the 
complainant to the case of The Manufacturing Company vs. 
Ladd, commonly known as the “Swain Turbine Case,’ 12th Otto, 
where the Supreme Court held that this kind of proof was utterly 
worthless. 


A. They have been so attached. 


Cross-examination by Mr. Bonn: 4 


Cross-Q. You say you have now no existing licenses ; you have 
granted a number, have you or not, you or your company 
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A. The present company has never granted any licenses—the 
present owners of the patent in.this suit. 

Cross-Q. There were several out before they got control of the 
patents, were there not? . 

A. There were a limited number granted, I believe, before. 

Cross-Q. What has become of those licenses? 

A. They have expired by limitation. 

Cross-Q. About how many cultivators are annually made through- 
out the United States ? | 

A. Of all kinds? 

Cross-Q. Of all kinds, tongued and tongueless; yes. 

. A. I cannot answer of my own knowledge, but I have heard it 
estimated at about 100,000. 

Cross-Q. You have heard it estimated as high as 150,000, haven’t 
rou ? 

' A. I do not recollect any estimate of that number in all, but 
probably there are as many made. 

Cross-Q. You say you never saw anything like the kind of culti- 
vator manufactured by you or by your company until after you com- 
menced making them; had you not seen the Whitely and Miller 
machines made in Springfield, Ohio? 

A. No, sir; I had not seen the Whitely cultivator at the time we 
commenced the manufacture of ours; did not know of its existence. 

Cross-Q. You know that that had been made for some time prior 
to making your first machine, do you not? 

_ A. I believe the evidence taken in our former case goes to estab- 

lish that fact, which is the only knowledge I have as to the time 
they were manufactured. 

89 Cross-Q. Have you seen the Defendants’ Exhibit Miller 
Patent in this suit ? 

A. I think I have. 

Cross-Q. The Whitely patent was like that, with the exception of 
the shape of the arch, wasitnot? It was flat instead of being curved 
and made with a side spring, as in the Miller? 

A. I think the Whitely machine differs in several features from 
the cultivator shown in the Miller patent. 

Cross-Q. Is not the one to which I called your attention the par- 
ticular one? 

A. I do not believe I get your question ; I think the Whitely arch 
was made like this (indicating). 

Cross-Q. Then in what respects did it differ from the Miller ? 

A. The Whitely machine had small wheels attached rigidly to 
the horizontal ends of the axle or arch, while the Miller machine 
appears to have had a cast wheel attached at a central point be- 
tween the two ends of the horizontal part of the arch. 

Cross-Q. The Whitely machine was a two-wheeled, straddle-row 
tongueless cultivator, was it not,and flexible in relation to one beam 
going in advance of the other ? 

(Objected to, as the Whitely machine has not been offered in evi- 


dence, nor has any reference been made to it throughout the entire 
taking of testimony on the part of complainants, nor has it been 
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referred to by complainants, especially in the examination of this 
witness, and the witness is instructed to decline to answer the ques- 
tion unless he thinks he can safely do so in the absence of a model 
or correct representation of that machine. 


A. It has been a number of years since I have seen that Whitely 
machine referred to, and my recollection is that no provision what- 
ever was made for one beam being advanced ahead of the other by 
means of any flexible joint in the arch. 

Cross-Q. When the beam is attached to the draft plate in rear of 
the wheel spindle, as shown in your reissue 6080, does not the front 
end of the beam move in a direction opposite to that which the 
outer end of the draft bar moves ? 

A. It does to a very slight extent. 
90 Cross-Q. And if attached to a fixed part of the machine 
the front end of the beam would not have this movement, 
would it? 

A. It would not. 

Cross-Q. You say you have in mind some twelve or fifteen man- 
ufacturers who are now making machines almost like yours ; please 
name as many of them as you have in mind. 

A. I refer to the Illinois Agricultural Works, Springfield, Illinois; 
Patrick & Frazier Plow Company, made in Missouri ; Nebraska City 
Manufacturing Company, Nebraska City, Nebraska; Deere & Co., 
Moline, Illinois; Pekin Plow Company, Pekin, Illinois; Roseville 
Manufacturing Company, Bushnell, Illinois; Moline Plow Company, 
Moline, Illinois; Reeves Plow Company, Columbus; First & Bradley 
Manufacturing Company, Chicago; Orvis Plow Company, Jackson, 
Parland & Orlandorf Company, Canton, Lllinois; a plow company 
at Dubuque, Iowa; Rude Bros. Manufacturing Company, Liberty, 
Indiana; Weir Plow Company, Monmouth, Illinois; W .C. Thorn- 
ton, Rockford, Illinois; Morrison Manufacturing Company, Fort 
Madison, Iowa; J. I. Case Plow Company, Racine, Wisconsin. 

Cross-Q. The expense you have been put to, as mentioned in your 
direct examination, has been mainly incurred in building shops and 
in introducing your machines to the public, has it not? 

A. I do not consider the investment in the shops as a part of that 
expense ; it was more particularly with reference to the cost of send- 
ing out agents and others to solicit trade and experts to show the 
practical operation of the cultivators in the field where the cultiva- 
tors did not give satisfaction when first put out. 

Cross-Q. Nearly all manufacturers have to go to this expense, do 
they not, in introducing a machine in competition with the estab- 
lished manufacturers, whatever the style of the machine may be? 

A. I suppose all manufacturers employ traveling salesmen, but 
if the products they have to sell are of a known variety I do not 
suppose it, would necessitate the employment of expert operators to 
introduce the goods, and to that extent to which a new and radical 
departure in the construction of a machine from those before known 

would require. 
91 Cross-Q. The field is usually thoroughly canvassed and 
occupied, is it not,so that it takes time for a new manu-. 
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facturer to get in, whatever the excellency of his machine may be— 
that is, you have got to crowd somebody out before you can get in, 
haven’t you ? 

| A. I presume they could not sell their goods so readily as manu- 
facturers of established reputation, who are well known to the trade. 

Cross-Q. Nearly all manufacturers of cultivators and plows have 
to keep out experts in the field to start their machines aright, do they 
not ? 

A. I do not understand that they do, in the sale of machines with ; 

| which the trade is familiar. 
| Cross-Q. Even with old machines do they not have to keep out 
Bit experts to straighten up some user that gets wrong and who con- 
| demns the machine when the fault is his own? 
A. Machines of intricate construction which require a practical 
| mechanic to set up and operate, like reapers, mowers, twine-binders, 
| and that class, my observation is that the factories do keep out men 
for the purpose of educating the farmer how to use them. 

Cross-Q. They sometimes have to do it, even with an implement 
as the plow, do they not? : 

A. I have never heard of a case where a tongued cultivator re- 
quired an expert in the field to start it. 

Cross-Q. Do the farmers frequently get their shovels on wrong so 
you have to send out a man to fix it? 
| A. Our shovels are put on at the factory and are immovable, so if o 
they are used as attached when they leave the shop they must of 
: necesssity work right. . 
| Cross-Q. How, when the farmers ‘get the beams crossed over on 
the wrong sides ? 

A. I do not recollect a case where that has occurred. 

Cross-Q. Did you never have a case where a man undertook to 
operate the cultivator with the “traveling shoes” on so that you had 
tosend a man out to find out what the trouble was? 

A. I do not remember of any case of that kind; things of that 
kind may have occurred, and in such a case we would send outa 
man to show them the mistake. 


| 92 Redirect examination by Mr. BENNETT: 


Q. Does not the model, “Complainant’s Exhibit Model of the 
Kendall Patent No. 174,648,” show the manner in which you have 
always attached the plow beams as well as the point of attachment ? 


i (Objected to.) , 
i | A. It does; precisely as we have always manufactured our culti- 


| vators for the trade. 
4 Q. In all the cultivators which you have manufactured for the 


trade, and from the very commencement, have they not been so con- 
structed that the horses were hitched direct to the draft plate ? 


(Objected to for the reason that it is not competent for this witness 
to attempt to destroy his own patent.) 


A. Yes. 
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Q. And precisely as shown in the Kendall model ? 
A. They have been all so constructed. 


(Question and answer objected to as incompetent and immate- 


rial.) ; 
HENRY H. PATTEE, 
By D. 8S. GEER, 
Stenographer. 


GALESBURGH, It., May 21, 1884. 


W. B. Ricwarps, called in rebuttal, being first duly sworn by no- 
tary public, H. L. Coffey, testified as follows : 


Direct examination by Mr. BENNETT: 


Q. Are you the same William B. Richards who testified in this 
case on July 31 and August 1, 1883? 

A. Yes. 

Q. Have vou examined and do you understand each and every 
of the letters patent offered in evidence by the defendant in this 

case ? 
93 A. I have examined them and think I understand them. 
Q. Have you considered the testimony of defendants’ ex- 
pert witness, Bates, printed at pages 8 to 30, inclusive, of “ Defend- 
ant’s Records and Proofs?” 

A. I have read it carefully. 

Q. What do you find in the Buford cultivators to be the connection 
between the team and the plow beam ? 

A. The draft animals are connected to the forward ends of the 
draft plates in the Buford cultivator, which draft plates drag the 
plows by means of an indirect connection of their rear ends to said 
plows; hence the draft plates are the real connection between the 
draft animals and the plow beams. 

Q. In your opinion, is the second claim of the Pattee reissue No. 
6080 limited, as stated by defendant’s expert witness, Bates, by reason 
of the language of the claim itself? 

A. It is not. At the bottom of page 10 of “ Defendant’s printed 
Record and Proofs” Mr. Bates has given his specifie construction of 
the axle with its “elevated central part, vertical si.e portions, and 
horizontal projections,” together with a specific description of the 
construction of the draft plates, including the specific metaod by 
which they are connected with the axle—the ears or snubs through 
which the pintle passes—and at the top of page 11 he states that 
“this claim is clearly limited and controlled by the special con- 
structions just mentioned.” I cannot understand where he gets 
any authority for this assertion ; the claim itself does not warrant it, 
as no reference is made in the claim to the specific construction of 
the separate parts, and the claim merely recites the combination of 
the elements of the axle and the draft plates when united to form 
that combination, the wording “substantially as described ” at the 
close of the claim referring only to the combination described and 
certainly not to any specific construction which is not specified in 
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the claim. I think his statement commencing with “the invention 
claimed in the second claim of the reissue 6080 is, as stated in the 
claim, the axle A, when hinged to the wheel spindle or draft plates 
B B, so that the wheels may be retained in the line of progression,” 
&c., is a correct statement of the second claim of said reissue, and if 
there is anything in that statement or in that claim which justifies 
the assertion below that paragraph in his testimony that this claim 

is limited to the specific construction of the various parts, 
94 then I fail to see it, as there is not a word in the claim re- 

ferring to the particular construction of the parts any further 
than to recite that the wheel spindles or draft plates and the axle 
are hinged to each other. 

Q. Would the second claim of the Pattee reissue 6080, as con- 
strued by you on your former examination, “include constructions 
which are old in the art, such, for example, as the Tasker English 
patent construction?” 

A. It would not, in my opinion. 

Q. The defendants’ witness, Bates, states in his answer to interrog- 
atory 6, speaking of the second claim of the Pattee reissue 6080, “ in 
regard to hinging the axle to the wheel spindle, I may say that it 
would be impossible to do so with the wheel spindles shown and 
described in this patent, inasmuch as these wheel spindles are 
adapted for connection to the draft plates.” | 

Q. What criticisms, if any, have you to make as to the correctness 
of that statement ? 

A. I think the statement entirely wrong, as the rear end of the 
draft plate may be considered the enlarged end of the spindle, and 
it makes no difference whether that spindle is integral with the 
draft plate or merely bolted to it as shown, because the spindle is not 
complete without a shoulder at the rear side of the wheel, which will 
in effect form a part of the spindle, and that shoulder in this case is 
the rear end of the draft plate; again, the spindle is certainly not 
hinged to the draft plate in this case; in fact, it absolutely is not, 
and it is not hinged to any other part of the machine; it is not 
hinged to any other machine or anything else; it is hinged to some- 
thing, else it could not swing and carry the wheel with it, and if it 
is not hinged to the axle it is not hinged at all; hence I think his 
statements are wrong. 

Q. Then, in your opinion, in the Pattee reissue 6080 the wheel 
spindle is hinged to the axle? 

A. It unquestionably is, as, for the reasons I have stated, it is not 
hinged to anything else that can be shown, and if it swings rela- 
tively to the axle it must be hinged to it. 

Q. Defendants’ expert witness, Bates, states that you have mis- 
quoted the second claim of the Pattee reissue 6080 at the top of page 

25 of complainants’ printed Record and Proof, and on com- 
95 i parison with the claim of the patent I find you omitted the 

words “substantially as described and for the purpose speci- 
fied.” Does the omission of those words change the construction of 
the claim ; and, if so, does the omission of those words permit of 
the claim being more broadly construed ? 
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A. The omission of those words does not, in my opinion, change 
the construction of the claim, nor does the omission permit of any 
broader construction of the claim. I find that Mr. Bates, in the first 
paragraph of the printed record, in his answer to interrogatory 6, in 
reciting the claim, also omits the same words, and further omits the 
more important sentence “ by the draft of the animals,” and substi- 
tutes therefor “&c.” If my citation of the claim is wrong because 
of the omission of those words I do not understand why he should 
say his is right when he omits them also. Theclaim is supposed to 
be a summary at the close of a patent of what constitutes the real 
invention, and whether the mal “substantially as described and 
for the purpose specified” are added to it or not, in my opinion, 
makes no difference, as it is understood to recite a combination found 
described in the specification. 

Q. Do you find the second claim of the Pattee reissue 6080, as 
construed by you on your former examination, anticipated by any 
of the prior patents offered in evidence by defendant and referred 
to by defendant’s expert witness, Bates? 

A. I do not find in any of the patents cited the combination set 
forth in that claim of the Pattee reissue 6080. 

_ Q. Do any of the prior patents offered in evidence by the defend- 

ants and referred to by their witness, Bates, in your opinion, limit 
the second claim of the Pattee reissue 6080 beyond the construction 
given by you to that claim in your former examination ? 

A. They do not. 

Q. What have you to say as to the correctness of the witness Bates’ 
statement, “In the Pattee reissue machine the wheels may also be 
changed by the plows as soon as the draft comes upon them; in 
other words, by swinging the plows to one side and then applying 
the draft the wheels will be changed according to the new direction 
of the plow beams,” found at the bottom of page 13 of defendants’ 
printed Record and Proof? 

A. I cannot understand how any person having the least knowl- 

edge of the operation of one of these machines could use the 
96 language cited in the quotation of the question. If the wheels 

were changed by swinging the plow beams in the Pattee ma- 
chine as shown in that reissue, then we would have a very simple 
means of producing a class of cultivators to which this cultivator 
does not belong, ‘and a class in which the wheels are deflected or 
guided and controlled in their direction by swinging the plow beams 
themselves. In the use of this Pattee machine the plows may be 
swung laterally, either outwardly or inwardly, to any extent ever 
found necessary without in the least changing the direction of the 
wheels, and, in fact, the direction of the wheels could not be changed 
by swinging the plows laterally without the plow was swung out- 
wardly until it would strike the rear side of the wheel, and thereby 
deflect it. 

Q. Would the second claim of the Pattee reissue 6080 construed 
by you include any of the structures shown and described in any of 
the prior patents offered in evidence by the defendant and referred 
to by the witness Bates, especially the patents to Pratt, Owen, Con- 
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stant, Smith, Schroeder, Baumann, Hough, Kinghorn, Mayer, Skin- 
ner, Tomlinson, Peabody, Henry, Murdock, and Tasker? 

A. It would not. : 

Q. Defendants’ witness, Bates, lays special stress upon the English 
patent to Tasker as tending to limit the scope of the second claim of 
the Pattee reissue 6080. Do you find anything shown, described, 
or claimed in said patent that in any way tends to anticipate or 
limit the second claim of the Pattee reissue? And in answering this 


question state briefly what you understand to be the structure shown , 


and described in said Tasker patent. 

A. I do not find anything in the Tasker patent which would, in 
my opinion, limit the second claim of the reissue 6080 further than 
the construction of it, which I have given you. The Tasker device 
is an organization incapable of being used as the Pattee cultivator is 
used. An essential, and in fact an indispensable, feature in the 
organization of the Pattee machine is that when one of the draft 
animals advances the draft plate to which it is attached will hold 
the attached wheel in the line of progression of the machine, and the 
organization of the machine is such that either animal may ad- 
vance forward of the other, and the axle may be freely swung intoa 
position oblique to the line of progression, and permit either draft 

plate to so advance while the wheel still remains in the line 
97 of progression. In this Tasker patent the organization is such 

that if the draft animals were attached, as is the case in the 
Pattee cultivator, and as is necessary in order to draw the machine, 
one animal walking on each side of the row of plants being culti- 
vated and one to each bar O, then neither animal could advarce 
and draw forward his side of the axle without breaking the plows 
from the axle and without affecting the other wheel at the same 
time. An essential feature of the Pattee cultivator is that each wheel 
is controlled by its own draft animal, while in the Tasker machine 
a movement of either animal would affect both wheels, and the bar 
connecting the draft plates at their forward ends in the Tasker ma- 
chine bas more to do with retaining the wheel in the line of pro- 
gression than does either draft animal acting by itself. The Tasker 
machine may be compared to a parallel rule of the well-known 
class, with limited movement, while the Pattee machine could not 
be compared with that instrument, and to construct the Pattee cul- 
tivator so that the draft plates would always bear the same positions 
relatively to each other as do the parts of the parallel rule and the 
draft plates in the Tasker patent would, in my opinion, entirely 
destroy its operation. 

Q. Then you do not find in the English patent to Tasker anything, 
either shown or described, that ‘tends to anticipate or limit the con- 
struction of the second claim of the Pattee reissue 6080 ? 

A. I do not. 

Q. Nor do you find in said English patent to Tasker any con- 
struction that permits of one wheel traveling in advance of the 
other, the wheels being retained in the line of progression by the 
draft of the respective animals ? 

A. I donot. 
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Q. Do vou find in the Buford cultivator and model the axle A of 
the reissue 6080? 

A. I do find substantially the same axle. 

Q. Do you find in the Buford cultivator and model the draft plate 
of the Pattee reissue 6080 ? 

A. I do find the draft plate in the Buford cultivator as described 
in said reissue. 

Q. Is the construction and arrangement of the Buford cultivator 
and model such that the wheels are retained in the line of progres- 

sion by the draft of the respective animals? 
98 A. They are in effect. There is nothing elsein the Buford 

cultivator to control the direction of either wheel except the 
draft of the animal to the forward end .of the draft plate which is 
connected to each wheel and the resistance of the plow, which re- 
sistance of the plow does not of itself give direction to the wheel, 
but simply aol it necessary for a greater draft to be applied in 
order to drag the implement and thereby make the draft plates more 
effective in controlling the wheel. 

Q. Defendants’ witness, Bates, states: “In the Buford machine 
there is a central arch having at each side beam frames, in which 
the plow beams are pivoted.” Are not what he terms the beam 
frames rigidly attached to and form a part of the axle of the Bu- 
ford cultivator and model ? 

A. They are so attached to the axle and really form a part of the 
axle—a part of the yoke which connects the wheel spindles. 

Q. Then in the Buford cultivator and model the wheel spindles 
are pivotally connected to the axle? 

A. They are; and the fact of the ends of the axle being termed 
the “ beam frame” does not change the fact that they are the ends 
of the axle or yoke. 

Q. Are not the wheels in both the Pattee reissue and the Buford 
cultivator and model kept in the line of progression by substantially 
the same instrumentality ? 

A. They are. 

Q. What is it in the Buford cultivator and model that keeps the 
wheels in the line of progression ? 

A. It is the draft plates acted on by the draft animals, and as in 
the Pattee reissue this is aided by the resistance of the plows in 
operation. 

Q. After carefully examining and considering the prior patents 
offered in evidence by the defendants and the testimony of de- 
fendants’ expert, Bates, do you find anything to change your former 
opinion that the Buford cultivator infringes the second claim of the 
Pattee reissue 6080 ? 

(By Mr. Bonn: Objected to for the reason that witness is asked to 
assume the province of the court and decide the question of in- 
fringement.) 

A. I do not. 


99 Q. Have you examined and do you understand the patent 
granted to Hien & Grimm, No. 284,960, under which, it is 
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admitted, the Buford cultivators are manufactured; and, if so, do 
you find anything therein contained which strengthens your opinion 
already expressed as to the infringement of the second claim of the 
Pattee reissue 6080 by the Buford cultivator? 


(By Mr. Bonn: Objected to for the reason already stated.) 


A. In this patent to Hein & Grimm I find what defendants’ wit- 


ness, Bates, terms “the beam frames” and the ceutral part of the 
yoke, described as the “arch frames,” in accordance with my de- 
scription thereof. I further find in this Hein & Grimm patent that 
the bars J and K are termed “the draft bars” and are described as 
each connected with a wheel spindle in such a manner as to cause 
the wheel spindle to swing with said draft plate, as recited in the 
following quotation from said patent: “By this means draft is ap- 
plied to the axles both inside and outside of the wheels; hence there 
is a more direct pull upon the axle than when the draft is applied 
at one point only, the strain being thus more evenly distributed, 
risk of breakage lessened, and the wheels caused to quickly and 
accurately follow any change in the direction of the draft, for as the 
outer end of the draft bar is moved to right or teft there is a definite 
swinging movement of the axle and a proper change in the position 
of the wheel.” While this is true, that there is “a definite swinging 
movement of the axle” with the draft plates, 1 do not want to be 
understood as agreeing with this specification, which intimates that 
the movement is any more definite than it would be with any other 
draft plate which was rigidly connected to the wheel spindle. I 
find, as I have stated, the operation of these parts described substan- 
tially in the Hein & Grimm patent as in the Pattee reissue, and 
hence this confirms my former opinion (if I may use the expression) 
as to the function of those parts, the operation of which is certainly 
very simple. 

Q. In your opinion, does it make any difference in the operation 
of the cultivator whether the plow beams be attached directly to the 
rear of the draft plate, as in Complainant’s Exhibit Model Pattee 
Reissue 6080, or attached as shown in the Kendall model and the 

Buford cultivators and model ? | | 
100 A. I do not think it would make any difference whatever 
in the operation of the machine that would be discernible. 

Q. Would the attaching of the plow beams at the point shown in 
the Kendall model and Buford cultivators and model be any less an 
infringement of the second claim of the Pattee reissue, in your 


opinion ? 
(Objected to for the reason last assigned.) 


A. Not in the least, as the function of the machine in every respect 
is the same, whether hinged as in the one or in the other machine. 
Q. In your opinion, does it make any difference in the operation 
of the cultivator whether the horses be hitched directly to the draft 
plate or to the outer end of the eveners G G, as shown in the Pattee 
atent ! 
" A. It does not make any difference in the operation of the ma- 
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chine, except as described in said reissue—that is, when the draft 
bars G are used, as shown and described, if either draft animal is 
advanced the plows following him will not advance quite so much 
as the draft animal; otherwise the operation of the wheel is the 
same. In either case the wheels are deflected by swinging the bars 
H in precisely the same manner, and the bars H move rentheds to 
the axles in precisely the same manner, whether the bars G are used 
or whether the draft is attached to the forward end of the draft 
bars H. 

Q. The defendants’ witness, Bates, in testifying as to the Buford 
cultivators, concludes: “Therefore, as the Buford machine has not 
the axle of the reissue, as it has not draft plates, and as its wheels 
are kept in the line of progression by the draft, but are free to deflect 
as the horse sways from side to side and according to the resistance 
of the ground to the wheel, I say the Buford machine does not con- 
tain the subject-matter of the reissue second claim.” What have 
you to say as to that conclusion ? 

A. There is not a single statement in that whole paragraph that 
is correct. In the first place, the Buford machine has substantially 
the same axle as the reissue; in the second place, the Buford ma- 
chine has draft plates, as fully described in the Hien & Grimm pat- 

ent; in the third place, the wheels in the Buford machine are 
101 ~——ikept in the line of progression by the draft; and, in the fourth 

place, I think it absurd to say that “the wheels are not kept 
in the line of progression by the draft, but are free to deflect as the 
horse sways from side to side.” If the draft plates are free to and 
are deflected by the horses swaying they certainly are controlled by 
the horses. If these are the reasons why Mr. Bates concludes “ that 
the Buford machine does not contain the subject-matter of the re- 
issued second claim” he certainly bases his conclusion on a condi- 
tion of things which does not exist. 

Q. Do you find in any of the prior patents offered in evinence by ° 
the defendants and referred to the witness Bates anv construction 
that tends to anticipate or limit the scope of the first or second 
claim of the Kendall patent ? 

A. I do not. 

Q. Do you find in the Buford cultivators or model the runner E 
of the Kendall patent ? 

A. I find a runner in the Buford machine and model connected 
with the axle so as to support it when the plows are suspended 
thereon in substantially the same manner as the runner E in the 
Kendall patent. 

Q. After a careful study of the prior patents offered in evidence 
by the defendants and the testimony of the expert, Bates, do you find 
anything that changes the opinion expressed by you on your former 
examination that the Buford cultivator and model infringed the first 
and second claims of the Kendall patent, in your opinion ? 


(Objected to for the reason last stated.) 


A. I do not; there are several patents cited and mentioned by 
Bates in which the runner is attached to the plow beam and adapted 
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to be drawn down in various ways when the beam is elevated to 
support it; there is a very great difference between these devices or 
this means of supporting the plow beam and that shown in the 
Kendall patent,in which tlie runners are connected with and adapted 
to sustain the axle while the plow beams are suspended thereon in 
moving the plows from place to place; when the plows are sup- 
ported by the runners dependent from the plow beam, there being 
no resistance in the rear of the wheels and especially in going down 

hill with a tongueless cultivator, the wheels are liable to run 
102 in almost any direction and throw the cultivator over; in 

fact, such a machine could scarcely be transported from one 
field to another if there was any descending ground and any distance 
to pass over without upsetting the machine; whereas, when the run- 
ners project rearward from the axle, they sustain the axle and pre- 
vent it tipping forward, as is the case when the runners are con- 
nected to the plow beam, and they also serve as guides or guards to 
hold the wheels in line in going down hill, causing the weight of 
the plow to rest on them in such a manner as to resist the forward 
movement of the machine to such an extent that the draft will hold 
the wheels in line. In the Norton patent cited by Bates the runners 
are the equivalent of the wheels in this class of cultivators, and 
could not be held, in my opinion, to be the equivalent of devices 
entirely separate and apart from the wheel. The runners in the 
Norton patent are a support for the frame at all times, and they are 
not adapted, as are the runners in the Kendall patent and in the 
Buford machine and model, to support an axle which is carried on 
wheels when the.plows are suspended therefrom. 

Q. Is it necessary, in your opinion, in order to be within the first 
and second claims of the Kendall patent, that the runners should 
be automatic in their action ? 

A. It is not. 

- Q. In the Buford cultivator and model are not the runners when 
in use rigid in their action, and, in fact, rigidly attached to the 
axle? 

(Objected to as leading.) 

A. They are connected with it in such manner as to swing with 
the draft plates, as do the runners described in the Kendall patent. 


Adjourned to 9 a. m., May 22, 1884. 


_ GaALeEspoura, I1t., May 22, 1884. 
Met pursuant to adjournment. 
In the absence of complainant’s counsel defendants’ counsel re- 
serves the right to him to objection and redirect examination. 


103 Cross-examination by Mr. Bonn: 


Cross-Q. 1. Do you not understand that when the elements of acom- 
bination are stated under the definite article “the” and the claim 
winds up “as described ” that these words do have some limitation 
of the claim ? | 
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A. The words “ substantially as described ” must always affect the 
claim, whether understood or expressed, because most claims would 
be incomprehensible without a reference to the specification. 

Cross-Q. 2. When the claim says “the” axle A hinged to the wheel 
spindle do you understand that that means any axle hinged to any 
spindle, or do you refer back to the specification to see what the axle 
A is and what the “spindle” is that are described? 

A. I refer back to the specification simply enough to see that it is 
an axle adapted for use in cultivators of this class, and not any axle 
which might be used as the shaft for a single wheel or anything of 
that kind, and that it is hinged to a wheel spindle or draft plate 
adapted to the uses described. I do not by any means understand 
that the article the prefixed to the words “wheel spindle or draft 
plate” limits it to the exact construction of draft plates shown and 
described. If this was the case in that class of patents in which 
construction constitutes an element or feature in the invention it 
would not be necessary to use the words “constructed as described,” 
but simply precede the name of the element by the article the. 

Cross-Q. 3. Do you not understand that these words in the second 
claim of the reissue 6080, to wit, “the wheel spindle or draft plates 
B B” are simply two names for the same device, and that the com- 
plete reading of the words quoted would be the wheel spindle plates 
or draft plates B b, or do you understand those words to refer to dif- 
ferent devices? 

A. If the words “wheel spindle or draft plates,” being nouns, were 
intended to refer to different devices the conjunction “or” should 
have been preceded by a comma, according to the best recognized 
rules of punctuation; being, as they are, without the comma and 
for other reasons, I understand them to mean the devices formed 
by the wheel spindle and the draft plates rigidly connected to each 
other. 

Cross-Q. 4. Or, in other words, that the two expressions there 

used refer to the same devices, the same as it would if it read 
104 the wheel spindle plates or draft plates, reading the word 
lates after the word spindle? 

A. No; I understand it to mean, as I said, the devices or 
of the wheel spindle and the draft plate. If it was termed the whee 
spindle plate 11 might be indefinite; if it was termed the draft plate 
it might be held it did not embrace the wheel spindle; so the ex- 
pression embraces both. 

Cross-Q. Why do you put in your answer the word “and” between 
the two instead of the “or” of the claim ? | 

A. In my description I have used the word “and” to make plain 
by a more lengthy explanation what is shown by a briefer explana- 
tion in the claim. 

Cross-Q. Then why is not the expressiun used in the claim used 
to give the same device two different names? 

A. The expression is used in the claim as it should be, I think, to 
make the claim clear and unmistakable and brief. | 

Cross-Q. Do you understand that that words “ the wheel spindle 
or = plates B B” refer to the same devices or to different de- 
Vices 
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A. I understand the two nouns mentioned in the question refer 
to the same devices, and that the two words have been used to pre- 
“woe any misconstruction of that part of the claim as already stated 

me. 

” Cross-Q. Do you understand that Mr. Bates, in the beginning of 
his answer 6 on page 10, undertook to quote the claim from the 
patent? 

A. I do, most certainly, because he said, “The invention claimed 
in the second claim of the reissue is as stated in the claim.” If that 
language means anything it certainly means that he intended to 
quote the claim. aa 

Cross-Q. You.are as clear on this as you are on your other criti- 
cism of Mr. Bates’ testimony, are you not? 

A. The last question was whether Mr. Bates “ undertook to quote 
the claim.” I cannot say that in that expression he was undertak- 
ing to quote it, but this is what any fair construction of the language 
he used would imply, and I am as certain about that being the 
proper construction of that language, in my opinion, as I can be 
about any — of that nature. 

Cross-Q. You are clearly of the opinion, then, that he undertook 
to quote the claim from the patent instead of undertaking to state 

the substance of it, are you? 
105 A. As I said before, I do not know what he “ undertook ” to 
do; he does not say that he gave the substance of it, but he 
merely says, “ The invention claimed is as stated in the claim,” and 
then gives the citation of the claim. 

Cross-Q. Do you understand a citation and a quotation to be the 
same thing? 

A. Not exactly; a citation may include a quotation or a citation 
may refer to where the quotation may be found. I used the citation 
in the same sense as quotation. 

Cross-Q. So you are of the opinion that when a man undertakes 
to state what the invention of a certain claim is that that statement 
is a quotation of the claim itself, are you ? 

A. If the person pretends to recite what constitutes a claim and 
then says that his recital of the claim is “as stated in the claim,” I 

understand his language is to signify that he has quoted the claim. 
~ Cross-Q. Do you not, Mr. Richards, know that Mr. Bates does not 
say or imply any such statement as is indicated by your last answer, 
that he has undertaken to quote the claim ? 

A. I repeat that I have not said that he used the language used 
in the question ; in the second line of his answer he used the words 
I have quoted 9 is, the words), “as stated in the claim.” 

Cross-Q. And he there ends it and gives his own statement of the 
substance of the claim, does he not? Referring you to the claim 
itself for its specific language. 

A. I do not find anywhere in that answer a reference to the claim 
itself other than in the first paragraph of the answer; in fact, the 
question preceding it asks him to describe what he finds “ shown 
and claimed in the second claim,” and the paragraph I have quoted 
is the only place where he pretends to say in that answer what is 
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the claim, and at the top of page 11, in the same answer, he speaks 
of “this claim being clearly limited and controlled,” &ec.; from all 
this I certainly think he must have meant to quote the claim in the 
language used. 

Cross-Q. In your answer 7, inthe printed prima facie record, at 
the top of page 25, you undertook to give a copy of the claim and 
set it up in quotation marks, did you not? 

A. In the beginning of that answer I used the following language: 

“The combination recited in the second claim consists,” and 
106 sso forth, and in closing that answer I used the words “ as set 

forth in the claim,” and in my quotation from the claim I 
simply quoted the combination recited in the claim as stated in my 
answer fully and clearly. 

Cross-Q. Do you think the omission of the words “ substantially 
as described and for the purpose specified ” is what Mr. Bates com- 
plained of in your quotation ? 

A. I think Mr. Bates misunderstood my quotation in his anxiety 
to pick a flaw; if he had taken the trouble to read the first part of 
my answer, as he should have done, he would have found the quota- 
tion strictly correct, and I have to give you my full opinion that a 
man under oath should at least take that much pains before giving 
an answer. 

Cross-Q. Should not a man before quoting aclaim avoid changing 
the to an, and is not your change of “the axle A” toan axle, A, 
what Mr. Bates complained of, and not the omission of the word at 
the end of the claim ? 

A. I do not know that it is; and the change of the word “ the” to 
an has been apparently accidental, amounts to nothing, and might, 
for aught I know, have been done in transcribing the answer or in 
printing it. 

Cross-Q. Have you not, as a matter of fact, in both of your depo. 
sitions in this case, read the words “the axle” as “an axle” or any 
axle, and so understood it and so experted this case ? 

A. I think I have used both words, and I do not think it makes 
any difference which word is used, because if I had lettered a certain 
house with the letter B and referred to it as a house B, I would mean 
precisely the same thing as though I said the house B. 

Cross-Q. So you think in a combination claim the word the means 
an or a or any, do you? 

A. It does, unless there is some other words to restrict or limit it; 
it does when the reference letter is used with it, as in this case; the 
article “the” may be applied to an order or class, as “ the com- 
posital,” “the plow,” and to signify a particular object, as “ the plow I 
sold to you.” 

Cross-Q. Now, if the combination of the second claim of reissue 
6080 is for an axle hinged to a wheel spindle or draft plate, why is 
a the English Tasker patent a complete answer to this second 
claim? 

A. This claim is for something more than merely an axle 

107 hinged to a wheel spindle or draft plate; it is fur an organi- 

zation in which those parts are hinged, “so that the wheels 
10—354 
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are retained in the line of progression by the draft of the animals 
when one is in advance of the other,” substantially as described in 
that specification and for the purpose specified therein ; as I have 
stated before, the draft plates in the Tasker machine are connected 
at their forward ends, so that they could not be used as a tongue- 
less cultivator; in fact, I do not think it Would be possible to oper- 
ate a tongueless cultivator successfully at all with the draft plates 
connected in that manner at their forward ends, and there is no 
intimation that I see or suggestion in the Tasker patent as to leav- 
ing off the bar which connects the forward end of the draft plates ; 
if that bar was left off it would certainly constitute invention, and 
the machine reorganized in other respects might then resemble a 
practical tongueless cultivator. 

Cross-Q. Do you not know, as a matter of fact, that the identical 
front bar of the Tasker English machine is frequently applied to 
the Pattee machine with the simple and sole exception that it is 
curved instead of straight, as in the Tasker, and known in the trade 
as the-second bow? | 

A. I know cultivators are made in that way, and I think the 
object in doing it has been to evade this identical patent, and if I 
had the privilege I should like to ask the attorney if he has not 
advised that it was an evasion. 


By Mr. Bonn: 


Counsel for the defendant is perfectly willing to answer the ques- 
tion, and states that owing to the peculiar manner in which Pattee 
has made an evener of his axle A by his patent and considering 
that to be one of the features of the axle A » has so advised. 


Cross-Q. Do you understand that the application of a second bow 
-to connect the front end of the draft bars together—that that is the 
second claim of the reissue 6080? 

A. I certainly think that a machine constructed like the Tasker 
device would not infringe the Pattee patents. 

Cross-Q. As to the Tasker patent, will you now please answer 
the question as to whether the putting of a second bow on the 

Pattee machine to the front ends of the draft bars and so piv- 
108 _oted as not to interfere with the advance or retrograde move- 
ments of the beams would avoid this claim of reissue 6080? 

A. This question involves a construction in general of the Tasker 
patent; in my opinion it is a question, as I understand it, relating 
to a cultivator organized in every respect as is the Pattee cultivator, 
with the exception that the front end of the draft plates are con- 
nected by a bow to each draft plate so as not to interfere with its 
movements as described in the Pattee patent; such a machine, I 
understand, has been found impracticable without another feature 
added to the device, for the reason that it could not be controlled 
by the draft plates with the front yoke in place. Now, it is a close 
question whether or not when a person takes the elements of a com- 
bination and adds something thereto which defeats their practical 
operation whether he infringes the patent or not; but, in my own opin- 
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ion, he does not so infringe where the claim relates to those parts 
or elements being connected in such manner as to permit of certain 
operations which are defeated by the additional bow or part. 

Cross-Q. Do you understand that there is anything in the Tasker 
patent which prevents one wheel from going in advance of the 
other except the manner of connecting the plow beam with the ele- 
vated portion of the axle? 

A. As the Tasker machine is shown the one wheel could not go 
in advance of the other for the purpose of drawing the plows along 
the row, which is the purpose shown and described in the Pattee 
patent, and in turning, if the plows were hinged to the Tasker axle 
as they are hinged in the Pattee reissue cultivator, it would upset or 
fall over. 

Cross-Q. The cultivator does frequently upset or fall over even as 
now made, does it not, in turning around at the end of rows? 

A. It may do so through the awkwardness of an operator, but 
with a good plowman and a fair team, I think, it would seldom, if 
ever, fall over. 

Cross-Q. If the Tasker plow beam was connected to the arch or 
elevated part of the axle by any common two-way joint would there 
be anything to prevent one wheel going in advance of the other if 
each horse had a separate hitch to each draft bar O in the Tasker 
patent? 

A. There is no means described in the Tasker patent for 
109 hitching to each draft bar, and if an animal were hitched to 
_ each draft bar I think the device would be inoperative even 
with the changes suggested in the question, because when either 
draft animal turned to one side he would at the same time swing 
the draft plate to which he was attached and also the other one, 
thereby deflecting both wheels at once to such an extent as to throw 
them out of the line of progression, and throwing them out but to 
a slight extent would so interfere with that exact management of the 
plows necessary as to defeat the operation of the machine; when 
each draft animal swings his own wheel alone and does not affect 
the other wheel by his side movements he does not deflect the ma- 
chine from the line of progression but very little; in fact, not suf- 
ficient to interfere with the operation of the cultivator. 

Cross-Q. I think you misapprehend my question; it was not as 
to whether the Tasker machine would be a good machine, but simply 
whether, under the conditions supposed in my last question, one 
wheel could be drawn in advance of the other. 

A. If the plows were swiveled, as stated in the former question, 
in the Tasker machine, and if means were provided for attaching a 
horse to each draft bar O, then, of course, either horse might advance 
forward of the other. 

Cross-Q. As a matter of fact, is not the direction of the wheel con- 
trolled by the draft in the machine shown in the Tasker patent 
without any change of construction ? 

A. The Tasker machine would unquestionably follow the team, 
and to that extent it would be controlled by the draft; but if the 
team was hitched, as shown in the Tasker patent, to the central part 
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of the bar P, the device could not be controlled sufficiently to plow 
corn ; in fact, if the plow was not attached, as shown in the Tasker 
patent, to the bar P instead of the axle, I do not believe that the 
device would operate, because either wheel, striking an obstruction, 
would, through the instrumentality of the parallel-rule arrange- 
ment, deflect both wheels and turn the machine to one side too often 
to use it as a cultivator in a corn-field, and for that reason I cannot 
say that the wheels would follow the team or would be controlled 
sufficiently by the draft to constitute a practical device for cultivat- 
ing corn. 
Cross-Q. So your conclusion is that the draft of the team 
110 does not control the direction of the wheels because the 
Tasker machine is a plow instead of a cultivator, is it? 

A. No, sir; the reasons why it does not, I think, are fully stated 
in my last answer. 

Cross-Q. If you have finished criticising the Tasker machine, 

will you please answer the question as to whether or not the draft 
of: the team controls the direction of the wheel in that machine or 
not? 
A. It. does to the extent I have stated, but does not fully control 
them, for the reason I have stated, and for the further reason 
that the plow, being connected rigidly to the axle, if it was swung 
laterally in either direction, it would change the direction of the 
wheel. 

Cross-Q. Then you are of the opinion, are you, that the plow 
beam, and not the beam, controls the direction of the wheels in the 


‘Tasker machine? 


A. I did not say anything of the kind, nor anything from which 
that idea could be inferred. : 


Cross-Q. So you are unwilling to state whether the draft of the 


team controls the running direction of the wheels in the Tasker ma- 
chine or not? 

A. The draft of the team, as I have already stated, does contro 
their general direction, from the fact that as the team moves for- 
ward the plow wheels move forward ; but what I have tried to ex- 
plain is that their direction is not controlled in the Tasker machine 
in such manner as that the device could be used successfully as a 
tongueless cultivator even if the plows were swiveled to the axle. 

Cross-Q. Is the back draft of the plow any more essential to keep 
the wheels in position in the Tasker machine than the draft of the 
cultivators are in the Pattee machine ? 7 

A. In the Tasker machine the plow is so eonstructed with the 
axle that it could not be swung laterally with reference thereto; 
hence, if there was a plow to each side of the axle, as there is in the 
Pattee construction, either plow being deflected to the right or left, 
as is almost constantly necessary in the use of a cultivator, it would 
deflect the axle or turn it obliquely to the line of progression to such 
an extent as to interfere with the operation in that respect. 

Cross-Q. If the cultivator beams were attached to the up- 
111 rights of the elevated frame of the ‘Tasker machine as the inner 
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tachments of Original Pattee Machine ” introduced yesterday, would 
there be any more difficulty with the Tasker machine than there 
would be with the Pattee machine having the beams connected at 
the inner points, as shown in that frame? 

A. As I have stated before, even if the plows were swivelled to the 
arched part of the axle in the Tasker device, it would not be, in my 
opinion, an operative device; and this opinion is based on the fact 
that I have seen cultivators of this class in which the forward end 
of the draft plates were connected by a bow, and which I have un- 
derstood from the dealers and from the uses of them were an entire 
failure. 

Cross-Q. Is there in the Tasker machine a hinged wheel spindle ? 

A. There is. 

Cross-Q. Is there not a shoulder or something for the hub of the 
wheel to work against on the spindle? 

- A. There is. 

Cross-Q. Then why is there not in the Tasker machine something 
that in some way tends to limit the construction to be put upon the 
second claim of reissue 6080? 

A. If the claim in reissue 6080 was for either of those specific de- 
vices it would be limited and even defeated thereby, but when a 
claim is for a combination I do not consider it limited by the fact 
that either of the elements of that combination can be found in 
something else; if the claim is for the combination it is not for 
either element per se. 

Cross-Q. Is there not in the Tasker device shown in the patent 
the same kind of a combination of an elevated axle hinged to wheel 
spindles so that the wheels are retained in the line of progression by 
' the draft of the animal, without a tongue? ? 

A. There is not any such combination as shown in the Pattee re- 
issue patent. I might say further, in explanation of my former 
answers, that in this claim two draft plates are distinctly recited ; 
and while it is true that in the Tasker machine there is a plate or a 
bar, O, projecting forward connected with each wheel, they are con- 
nected at their forward ends so that they cannot act independently 
of each other and cannot perform the functions of the two draft 
plates B B recited in the second claim of the Pattee reissue 

6080. 
112 Cross-Q. Do we understand from that that your opinion is 
that the second claim of reissue 6080 is not for the combina- 
tion of any kind of an axle with wheel spindles or draft bars attached 
thereto so that the wheels are retained in the line of progression by 
the draft of the animals, but that it is for the Pattee combination of 
the Pattee devices ? 

A. The first part of the question states what is my understanding 
of the claim; and I may further say that that statement of the claim 
does not imply that the draft bars are connected in any manner to 
make them act as one when moved laterally. | 

Cross-Q. Is it not a fact that the connection of the plow beams to 
the draft plates in rear of the wheel spindles in the Pattee machine 
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has a tendency to keep the draft plates, and, through them, also keep 
the wheels in the line of progression ? 

A. No, sir; it is quite the reverse if it has any effect in operation, 
because, as I have several times stated, the plates are constantly be- 
ing moved sidewise by tie operator to avoid plants out of line and 
for other porposes, and when the plow is moved to one side, if it had 
any effect to amount to anything, it would be to slightly deflect the 
draft plate, and thereby the wheel, and thus tend to throw the wheel 
out of the line of progression; but this effect is so slight that I do 
not believe it could be noticed in the operation of the machine. 

Cross-Q. In coming to that conclusion have yon not overlooked 
the fact that the wheels are movable supports instead of being closed 

oints ? 
. A. No, sir; that is the very point I have considered. 

Cross-Q. Would not a cultivator that compelled the team to draw 
any considerable weight upon the wheels be a defective one in this 
class of cultivators? 


A. My experience with inventors and manufacturers is that it has 


been a great desideratum to produce a cultivator that would throw 
as much of the weight as possible upon the wheel—not only the 
weight, but the resistance against the plows, and thereby carry the 
weight and resistance on a rolling wheel without the friction arising 
from carrying it on the front side of the shovel. This is one of the 
purposes of the use of springs in cultivators. 

Cross-Q. You think, then, that in cultivators the spring and the 

dead weight are equivalents, do yon? 
113 A. I have not said anything of the kind, and I would like 
an explanation of what the word “dead weight” means. 

Cross-Q. To state the question, then, so you will understand it, do 
you think the application of a spring to a cultivator adds weight to 
the wheels the same as it would to pile on a log of wood or some 
stones which are supposed to be dead weights ? 

A. I have not said anything of the kind, but I do say that culti- 
vators having springs attached in such manner that the resistance 
of the soil against the shovels increases the downward pressure on 
the wheels and relieves the cultivators to such an extent as to render 
them easily handled by the operator. 

Cross-Q. There are no springs in the Pattee machine, are there? 

A. There are not. 

een What is the point of resistance to the draft in a culti- 
vator! 

A. The greatest resistauce is at the front side of the shovels. 

Cross-Q. And the tendency of the draft is to pull the joints intu a 
straight line from that point, is it not? 

A. That would be the tendency. 

Cross-Q. Then when the cultivator beam is thrown out to one side 
would not the tendency of the draft be to pull the wheel out instead 
of pulling the cultivators in if the wheel was free to move out, the 
cultivator shovel being the point of resistance ? 

A. No, sir; the tendency would be to pull the wheel in, but there 
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would be a tendency to draw the shovels into line also, if they were 
not set to resist it, as they sometimes are. 

Cross-Q. If you hitched a rope to a stone weighing a hundred 
pounds, and deflected that — to one side by a stone weighing ten 
pounds, and then hitched a horse to the other end of the rope in 
front of the larger stone, would not the draft of the horse pull the 
ten-pound stone into line instead of throwing the hundred-pound 
stone around the smaller one? 

A. The comparison is not a fair one, because it supposes that the 
hundred-pound stone is fixed, while, in the other case, the plow, 
which wou!d represent the hundred-pound stone, is moving. If the 
comparison was made a fair one, the draft on the ten-pound stone 

would certainly be inward if the other was thrown out of line 
114 outward, and would be inward to such an extent as to bring 

the hundred-pound stone and the other both into the line of 
draft ; hence the tendency of the smaller one would be inward, else 
whenever a plow was deflected outward it would also deflect the 
wheel outward and defeat the operation of the cultivator. 

Cross-Q. Is a stone weighing a hundred pounds any more fixed 
than a cultivator shovel requiring a hundred-pound draft to move it? 

A. If the force was sufficient to draw the hundred-pound stone, 
and, as in the case of the Pattee cultivator, the ten-pound stone was 
connected off to one side to another ten-pound stone, in rear of 
which a hundred-pound stone was dragged straight in line, even 
then the comparison would not be a fair one, because there is a result 
arising from these rigid draft plates giving direction to the wheel, 
which does not exist in the case of the rope. 

Cross-Q. When you have a free lateral joint between the draft bar 
and the resistance why would not such a bar, under similar cireum- 
stances, have the same action as the rope in the matter supposed? 

A. Because to merely deflect the rope latterly would not effect the 
ten-pound weight, whereas the deflection of the draft plate would 
deflect the wheel which controls the direction that the ten-pound 
weight or wheel would move. If two stones of the same weight as 
the wheels in the cultivator were placed where the wheels are and 
ropes connecting them with the draft animals, and ropes extended 
back to tenes, Beowt weights, and these hundred-pounds weights 
were ceflected, as cultivators often are, the ten-pound weights would 
move sidewise ; whereas, if the forward ropes were draft plates and 
the smaller weights were wheels, and those draft plates were turned 
inwardly, and force applied to them, the wheels would, unquestion- 
ably, move inwardly, and not slide, as would the small stones. 

Cross-Q. Then the qaestion as to whether the wheels tend to move 
out or in depends upon their manner of connection and not upon 
the law governing the tendency between the point of draft and re- 
sistance to come into a straight line, does it not? 

A. The law governing that tendency is very simple and cer- 

115 tainly understood by everybody, and it seems to me that it is 
just as easily understood that that law, as all others, may be 
interrupted by circumstances. It certainly would not be so if the 
small stones run in grooves, which would control their direction and 
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revent the operation of the general law, and it seems to me that it 
Is just as plain that where the small stones are represented by wheels 
to which direction may be given even by soft ground, that the in- 
terfereuce with that law would be just as plain and as easily to be 
seen. 
Cross-Q. Now, as a wheel is a rolling support instead of being 
like a device running in a groove, would not the natural tendency 


of a progressing machine be for the wheel to move into line between 


the points of draft and the points of resistance rather than the point 
of resistance moving into line with a rolling support which can 
change its position laterally ? 

A. The wheel, being a rolling support, vould move forward readily 
and easily; the ground in the field being soft the wheel is always 
sinking more or lessin the ground, and whichever way it is deflected 
it will move, unless the resistanee is greater than that offered to the 
shovels in an ordinary corn-field ; if this was not the case, as I have 
-_ ‘mee I do not believe a tongueless cultivator could be operated 
at all. 

Cross-Q. The tendency of a wheel to climb overcomes any fixed- 
ness caused by soft soil, does it not? 


A. It does not by any means unless both wheels should at one_ 


time climb or roll upward on a board or other hard surface; in 
operation in ordinary soil the lower part of the wheel is always more 
or less sunk in the soil. 

Cross-Q. Do you understand that Mr. Bates has wrongfully de- 
scribed the construction of the axle in the Pattee patent 6080? 

A. Ido not think I have said that he has wrongfully described 
the construction of it; on page 10 he pretends to give the language 
describing the axle, but he does not quote it correctly; on page 15 
he states that the central part, the vertical side portions, and the 
horizontal parts constitute the axle; this statement is correct and is 
in exact accordance with my ideas of what constitutes the axle in 
the reissue 6080 and in Buford cultivator and model. 

Cross-Q. In what respect is the language which Bates quoted on 
page 10 inaccurate ? 

A. In leaving out the reference letters. 
116 Cross-Q. As shown and described in the Pattee patent 6080, 
is not the axle composed of nine parts, to wit, p morewet por: 
tion A, the vertical plates A’’, two projeciions a to each plate A”, 
and one projeciion a’ on the inner side of each plate A’’, making 
in all, when the plates A” are deflected, nine parts? 

A. No, sir; itis noi. The axle is described, commencing at line 
nine in the second column, first page of the specification, as follows: 
“Letter A represents the axle, formed as shown in the drawings, of 
an elevated central part A, vertical side portion A’ A’, and horizon- 
. tal projections a a from each of the vertical side portions A’’.” 
These parts constitute, as there stated, the axle, and I may add that 
all of these parts are also found in the Buford cultivator and the 
Buford model. 

Cross-Q. The horizontal projections a a of the reissue were origi- 
nally described as “snugs” 6', were they not ? 
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A. They were. 

Cross-Q. Is not the form of the draft plate in the model, Complain- 
ant’s Exhibit Model Pattee Reissue Patent, that of the Pattee patent 
135,148, dated January 1, 1873, instead of the one shown in the re- 
issue patent in the means of connecting it with the axle? 

A. The model referred to has a draft plate and is not exactly 
like that shown in the reissue, which is substantially the same as 
that shown in the Pattee patent 135,148. In fact, the functions are 
exactly the same as the draft plate shown in the reissue and that 
shown in the Pattee patent 135,148, except that in the reissue the 
wheel spindle proper is adjustable vertically relatively to its enlarged 
end or the plate which constitutes its enlarged rear end or the rear 
end of the draft plate, and is provided with means for fastening it 
after adjustment, while in the Pattee patent 135,148 the part which 
forms the wheel spindle is integral or fixed in one position relatively 
to the rear end of the draft plate, which also constitutes the rear end 
of the wheel spindle. 

Cross-Q. It is true, is it not, that in the Pattee 1873 patent the 
draft plate forms the shoulder for the hub of the wheel; and is it 
not equally true that the draft plate does not form the shoulder for 
the wheel hub in the reissue 6080? 

A. No, sir; the draft plate is the only shoulder shown for the hub 
in either case referred to in the question. 

Cross-Q. If that. is true, then, upon examining Fig. 2 of 
117 _—ithe reissue 6080, would you not have a pretty rickety wheel 
or a hub of unusual construction ? 

A. As shown in Fig. 2, the wheel would have some play length- 
wise on the spindle. 

Cross-Q. If the draft plate is the shoulder for the wheel, and the 
wheels have the play on the spindles indicated in Fig. 2, then one 
wheel could not act to hold the other in position, could it, in opera- 
tion, but would leave each wheel to a certain extent free to play in 


_and out at each side of the machine, as if each side was a sepa- 


rate cultivator ? 

A. There might be a play to a limited extent laterally of the axle. 

Cross-Q. Is it not true that the swaying of the draw bars changes 
the position of the front end of the cultivator beam in the ma- 
chine shown in the Pattee patent 6080 ? : 

A. The axle could not sway laterally without moving the forward 
ends of the plow beams, but each wheel, being controlled by its 
own draft animal, would prevent this swaying from affecting the 
operation of the machine to any practical extent. 

Cross-Q. Without the sliding of the axle through the hubs would 
not the moving of the outer end of either draw bar change the side- 
wise position of the end of the cultivator beam attached to it? 

A. Neither cultivator beam could be moved laterally by the axle 
without moving the other beam; and whether either wheel was at 
the outer or inner end of the spindle would make no difference 

ractically, as I have before stated, in the deflection of the wheel, as 
it would be deflected in either position. 
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Cross-Q. When the draw plates are moved outwards in the model, 
Pattee reissue 6080, so that the wheels touch the beams, and the 
are then moved towards each other, so that the evener bars H touch 
each other, the space between the front end of the beams varies an 
inch, if the model is in proper proportion. How much variation 
would they give fora full-eize machine in moving the draft plates 
within those limits ? 

A. They would give a variation of about four inches, but the 
draft plates never swing in any such manner in the practical opera- 
tion of the machine, unless possibly in turning the machine 

around. 
118 Cross-Q. That same movement of the front end of the 
beams, however, takes place to a curresponding extent, does 
it not, whenever the front ends of the draft plates are moved ? 

A. AsI have stated before, it does, but in the operation of the ma- 
chine —— along Ordinary corn rows the deflection of the draft 
plates is so slight as not to affect the operation of the plow. 

‘Cross-Q. Such a movement is impossible, is it not, when the plow 
beams are pivoted directly to the arched axle, or to any horizontal 
portions thereof, disconnected from the draft plate ? 

A. Of course when the plow beams are attached as stated in the 
question they will not be moved laterally at their forward ends by 
merely swinging the forward ends of the draft plates. | 

Cross-Q. When the plow beam is attached directly to the draft 
plate does not the draft tend to pull the plate into line with the beam, 
and, to the extent of that tendency, does it not give the wheel a 
steadier movement ? 

A. As I have said before, I think not. As the machine is organ- 
ized with the two draft plates, the two plows hinged to the axle be- 
tween them, the resistance acts on the draft plate in substantially 
the same manner when the plows are connected to the axle or to the 
rear ends of the draft plates. 

Cross-Q. If the draft plates extended back and shorter beams 
were used would not the draft plates tend to steady the wheels 
through the resistance of the soil on the cultivator teeth? 

A. I think not; it would operate in the other manner, as I have 
said before, and if the draft plates were extended back to near the 
rear end of the plow beains and front short beams attached to move 
those beams laterally would affect that rear extension and deflect 
the wheel slightly, in place of steadying them and holding them in 
the line of progression. | 

Cross-Q. If the draft plates extended clear back and the plow 
standard were attached to them, then would they not steady the 
eonnection of the wheel to the draft plate? 

A. This assumption proves my assertion to be correct, because, if 
that was done, to deflect either plow laterally would of necessity 

affect the wheel and throw it out of the line of progression. If 
119 the plows were run in grooves in straight lines they would 
aid in holding the wheels in the line of progression when at- 
tached, as assumed in the question, but in practical operation in a 
corn-field where, as I have frequently said before, the plows are con- 
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tinually being moved laterally by the operator, there, in my opinion, 
a very long extension of the draft plate in rear of the axle and the 
plows connected therewith,instead of making the plows run steadier, 
would have the reverse effect. 

Cross-Q. Having stated the action of the plows, will you now 
a answer the question which was an inquiry only as to the 
wheel ? 

A. In the last use of the word “ plow” in my last answer I meant 
wheel. 

Cross-Q. When there is a joint between the draft plate and the 
beam, and this joint is in rear of the pivotal point of the draft 
plate, does not the moving of the front end of the draft plate tend to 
move the front end of the plow beam in an opposite direction to the 
movement of the front end of the plate ? 

A. Very slightly. 

Cross-Q. However slight it may, do you find it in the Buford ma- 
chine ? 

A. I do not. 

Cross-Q. Do you find in the Buford machine any draft plate to 
which the beams are directly connected ? 

A. I do not find in either of these exhibits or patent a draft plate 
connected directly to the plow beam. 

Cross-Q. To what other parts than the draft plate are the plow 
beams attached in the machine shown in the reissue 6080, or in the 
model, Exhibit Model Pattee Reissue 6080 ? 

A. It may besaid in that case, asin all the other models and exhibits, 
that the draft plates are connected to the plow beams; in that par- 
ticular case, however, the draft plates are connected to the plow 
beams by means of the coupling or joint between the two. 

Cross-Q. Which may, however, without putting a nice distinction 
on it, be called a part of the plow beam. 

(No answer.) 

Cross-Q. In the machine of the reissue 6080, if you take away the 
axle and the wheel would you not have two double-shovel opera- 
tive single cultivators left ? 

A. You would. 
120 Cross-Q. And this is the cause of the connection between 
the draft plates and the plow beam, is it not? 

A. Not by any means; there would be two double-shovel plows 
left without the draft plates. 

Cross-Q. And without hitching devices a!so ? 

A. With the hitching devices on the plow beams as they stand. 

Cross-Q. Well, with the Pattee reissue 6080 you would have hitch- 
ing devices remaining, would you not? 

Mane I have been speaking of the Pattee reissue 6080 and nothing 
else. 

Cross-Q. In this respect, then, there is a difference between the 
Pattee reissue 6080 and the Buford, is there not? 

A. Neither in the reissue 6080 nor in the Buford machine would 
the plows, if separated as stated in the question, have hitching de- 
vices in their forward ends. 
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Cross-Q. Why not? | 

A. Because the draft plates in the reissue would not be adapted 
for hitching the draft animals to, if separated from the axle, without 
some addition at their forward ends; neither would the plows in 
the Buford cultivator be adapted for the attachmentof a draft animal 
to their forward ends when removed from the axle without some ad- 
dition to their forward ends. 

Cross-Q. The Buford machine would need more adaptation at the 
rear end than at the forward, would it not? ; 

A. 1 was speaking of the plow beams in the Buford machine, and 
I do not see that their rear ends, as they stand in this model without 
any shovels attached, would require any adaptation. 

Cross-Q. Do you understand that the draft in these cultivators is 
hitched to the rear end of the plow beam ? 

A. I do not, nor have I said anything from which it could even 
be conjectured that I did so understand. 

Cross-Q. Were we not considering the draft plates and not the 
beams in the question and answers immediately preceding ? 

A. We were considering the practicability of attaching draft 
animals to the forward end of the plow beams, if they were removed 

from the axle. 
121 Cross-Q. Frotn the axle and wheels and nothing else, were 
they not? 

A. My answers related to the attachment of the draft animal to the 
forward end of the beams in the Buford cultivator, if said beams 
were removed from the axle and from the wheels, and to attaching 
draft animals to the forward end of the draft plates in the reissue 
6080, providing the draft plates and the plow beams were removed 
from the axle and wheels and the draft plates still remained con- 
nected with the plow beams. 

Cross-Q. Now, if we attempt to use the Buford draft bar for draw- 
ing the Buford cultivating beam without using the axle and wheel, 
would not the rear end of the Buford bars require remodeling or re- 
construction in order to make the connection with the draft bar and 
the front end of the beam ? 

A. The remodeling or reconstruction would be so simple as to re- 
_—, in my opiniou, not the least inventive talent, and could be 

one by any person the least familiar with this class of machinery. 
If the wheel was taken from the draft plate in the Buford cultivator 
and the draft plate removed from the axle, then the same bolt which 
was removed to remove the wheel from the axle could be reinserted 
in the wheel spindle plate and passed through the journal plate at 
the furward end of the beam, the same as the bolt passes through it 
as it stands now; then we would have the draft plate hinged to the 
forward end of the beam, and carrying the wheel spindle without the 
wheel, almost exactly as we have it in reissue 6080. 

Cross-Q. Would not the change in adapting the Tasker English 
front frame to use cultivators be just as simple and mechanical as 
you have supposed the change from tke plan described in reissue 
6080 to the Buford plan to be? 

A. No, sir; if the idea was given any person of removing the plow 
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beam from the plate and from the axle in the Buford cultivator with 
the request that they attached the two together, as was suggested in 
this instance given me, as I stated, it would not require the least in- 
vention or ingenuity or even common sense, in my opinion, to see 
how the attachment could be made, as I have described; and possi- 
bly if the ideas constituting the invention were first given a person 
in reference to the Tasker patent, they could then remove the for- 

ward connecting bar and make the other changes, but they 
122. =might work with the Tasker plow and thatclass of devices some 

time, as the history of the art shows, before they would conceive 
the idea of removing the forward connecting bar and otherwise 
adapting the device fur use as a tongueless cultivator of the class 
shown in the patent reissue 6080. 

Cross-Q. How much invention would it require to connect the two 
Kinghorn cultivators together by a pivoted bow? 

A. if the amount of the invention is to be estimated by its value 
and the value is to be estimated by the fights that are being made 
fur such an invention, I should say it required considerabie ; judg- 
ing by the results, I should say it required considerable invention, 
and that to whomsoever the idea occurred of doing that it would have 
been a brilliant idea and one which, if followed "DP with energy, as 
was done by the Pattees, might have proved valuable to the inventor 
as well as to the public. 

Cross-Q. Is not the idea of connecting the two by a flexible or 
pivoted bow much older than the Kinghorn patent, to wit, as old as 
the Constant patent of 1851 and the Smith patent of 18557 

A. It is not. Neither of the patents referred to show plows with 
swiveled wheels at their forward ends, to which draft plates are 
attached as in the Kinghorn patent; hence they do not show such 
plows connected by a yoke. 

Cross-Q. As you understand the second claim of reissue 6080, would 
the machine shown in Defendant’s Exhibit Cooper Patent be an in- 
fringement thereof ? 

A. It would, in my opinion. 

Cross-Q. In a general sense, is not every cultivator and plow kept 
in line of progression by a draft ? 

A. To a certain extent they are; but, of course, in such a culti- 
vator as the tongue cvitivator, the tongue being attached to each 
horse has a great deal to do with keeping the machine in line. 

Cross-Q. In the Buford machine is not the swaying of the draw 
bars entirely independent of the plow beam ? 

A. Not by any means; in operation 

Cross-Q. Why not? 

A. If the draft plates are deflected it thereby deflects the wheels, 
and to move the wheels laterally thereby moves the plows laterally, 

otherwise they could not be guided at all. 
123 Cross-Q. The result to that extent is the same in the Tasker, 
is it not? 

A. In so far as a deflection of the draft plate in the Tasker moves 
the wheels laterally, the operation in both is the same, but, as I have 
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before stated, both wheels moves together in the Tasker, which they 
do not do in the Buford nor in the reissue 6080. aes: | 

Cross-Q. Either horse in the Buford machine can swing in or out 
and make the wheel wabble without in the least affecting the posi- 
tion of the front end of the beam, can they not? 

A. No, sir. ) 

Cross-Q. Can thev not,if the change alternates as frequently as 
each step of the horses? 

A. As I have already said, slight variations of either draft plate 
would not affect the plough beams practically at all in the Buford 
machine nor in the reissue 6080. mek 

Cross-Q. Then was not Bates correct when he stated that this side 
swaying in the Buford machine did not affect the position of the 
beam in relation to the space between the two beams ? 

A. I do not recollect where he made any such statement. 

Cross-Q. Is that not what he meant by the statement which you 
during your direct examination found on page 16 of the defendants’ 
printed record ? 

A. The plow beams are not mentioned in this statement. The 
statement is that the “ wheels are not kept in the line of progression 
by the draft, but are free to deflect as the horse sways from side to 
side and according to the resistance of the ground to the wheel.” As 
I have before stated, in that machine the wheels are kept in the line 
of progression by the draft, else the machine would be an utter fail- 
ure. Of course the wheels deflect slightly as the horse sways from 
side to side, as I have stated several times, and there might be cir- 
cumstances where the deflection of the wheel would be enlarged by 
the resistance of the ground to the wheel, but one might plowa 
number of hundreds of acres of corn without meeting such resistance. 
In short, the fact that the wheels are deflected as the draft animal 
sways from side to side, as stated by Bates, contradicts his statement 

that “the wheels are not kept in the line of progression by 
124 the draft,” because the instrumentality which sways the 

wheels with the horses would undoubtedly cause the wheels 
to follow the horses. 

Cross-Q. Do you find in what you call the draft plate in the Buford 
machine any means for adjusting the spindles so as to raise or lower 
the axle and thereby adjust the running depth of the plow shovels 
or adjust the machine to the height of the team ? 

A. I do not. 

Cross-Q. How is the runner in the machine shown and described 
in the Kendall patent kept off the ground when the machine is in 
operation ? 

A. When the machine is in operation the runner does not extend 
quite low enough to reach the surface of the ground and is by that 
means kept off the ground. 

Cross-Q. And this is accomplished by placing some instrument so 
as to tip the axle forward, is it not? 

A. Not necessarily ; the axle might remain in a vertical position 
and the runner be kept off the ground. 
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Cross-Q. There might be a great many things, but is not the way 
shown and described in the Kendall patent for keeping the runner 
off of the ground when the plows are in operation the tipping of 
of the axle by a downward direction of the draft with the runner so 
connected that such downward pull of the draft will throw its rear 
point forward ? 

A. No, sir; the machine as it stands on a floor without any draft 
applied to it will keep the runners above the floor when the plows 
are not suspended. 

Cross-Q. I am trying to find out about the patented machine and 
not such a machine as you may find on any floor. 

A. And I am speaking of a machine constructed exactly as shown 
in that patent. 

Cross-Q. Do you say, then, that the specification is false? 

A. No, sir. 

Cross-Q. Well, does it not contradict your statement? 

A. No, sir. 

Cross-Q. Read the last half of the last paragraph of the first claim 
commencing with “E E are the runners.” 

A. I do not find any such statement as that the draft plates hold 
the runners above the ground when the draft is applied to them. I 

find the statement in the specification referred to to describe 
125 — exactly what I have described in my answers, and that is that 

“when the plows are in operation in the field and the axle A 
in its upright normal position the rear ends E” of the runners E 
will be above and free from the surface of the ground,” and this is 
just what I have stated in substance, with the additional statement 
that this elevation of the runners was not affected by the draft plates, 
because they are elevated in the same manner when the plow is 
standing still. 

Cross-Q. Please quote the part in the specification that you get 
this additional statement from. 

A. I did not say [ got it from the specification, but I am justified 
in making the statement myself from my knowledge of this inven- 
tion and from that part of the specification which states that the 
runners are attached to the frame in such manner that they will not 
interfere with the operation of the machine when in use. 

Cross-Q. What means, device, or devices do you find shown or 
described in the Kendall patent for throwing up the rear end of the 
runners, except the draft plates or bars? Please state; and if you 
state you get it from the specification, please quote the language. 

A. Commencing in the fourteenth line from the top of the first 
column and first page, I read: “ And the invention consists, first, in 
the use of runners attached to the truck frame or axle in such man- 
ner that they will not interfere with the operations of the machine 
when in use.” ‘Again, in the quotation which I have made from 
the lower part of the same column, the specification does not state 
in so many words that the runners are kept above the ground when 
the machine is in operation, “without the use of the draft plates ;” 
but it would be inferred from the citations I have made from it that 
the organization of the machine is such that, when standing in its 
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normal position, with the plows down, or when in operation with 
the plows in the same position, the runners would not quite reach 
to the horizontal planes on which the wheels rest. 

Cross-Q. Does not the statement of invention, part of which you 
quoted, close with these words: “ All as hereinafter fully described ?” 

A. It does. 

Cross-Q. When the machine is standing on the floor with 
126 the plows down, cannot the axle be tipped back so that the 
runners will strike the floor? 

A. Certainly it can ; and there is nothing to prevent it from being 
tipped back when the machine is in operation in the field. 

Cross-Q. Won’t the draft prevent it ? 

A. Undoubtedly not, or else when the plow beams are suspended 
thereon the runners could not come back to the ground and perform 
the function and only function for which they are intended. 

Cross-Q. So you think that when the whole weight of the plow is 
carried on the wheel that there is not weight enough to tip the arch 
of the axle backwards against the draft, do you? 

A. Do you mean when the plows are suspended above the ground ? 

Cross-Q. Certainly ; and carrying all the weight upon the wheels. 

A. Ido not think any such thing, nor have not said any such 
thing. On the contrary, I have expressly stated that when the plow 
beams are suspended, and bring the weight mostly on the wheels, 
the arch will be tipped backwards, even when the plows are in opera- 
tion, and thereby bring the runners in contact with the ground. 

Cross-Q. Then do you understand that the runners are at all times 
in contact with the ground ? 

A. Not by any means. 

Cross-Q. What do you mean? | 

A. I mean, as I have several times distinctly and clearly stated, as 
I think, that when the machine is in operation—plowing or when 
standing—the arch if placed in a vertical position will remain so 
until pushed over and the runners will be above the ground, and 
that while the plows are suspended on the arch to hold them above 
the ground, as shown by the full lines at Fig. 2 of the Kendall patent, 
the runners will be in contact with the ground. 

Cross-Q. Now, what moves the runners into or out of contact with 
the ground, if it is not the draft bars? 

A. When there are no animals attached to the machine, if the 
— are suspended on the axle, as shown by the full line at 
‘ig. 2 of the patent, the runners will be brought into contact 
with the ground, and it certainly could not be said that the 
draft bars had anything to do with that operation. 

Cross-Q. Do the draft bars have anything to do with it at all? 

A. While the draft was on it would be more difficult, of course, to 
tip the runners backward than it would when there was no draft 
being applied to the runners. 

Cross-Q. Do you understand that the axle is moved forward when 
the piows are not hung up, so as to throw the runner out of contact 
with the ground, as shown by the dotted lines at Fig. 2, by the at- 
tendant or by the team while in operation in the field? 
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A. If the machine was standing the axle, after the plows were re- 
moved from it, would probably have to be righted by hand to raise 
the runners above the ground; but in operation in the field, when 
the draft was on, the draft would right it. 

Cross-Q. What possible necessity can there be for rocking or tip- 
ping the axle when the machine is standing still ? 

A. One might want to see its operation or there might be other 
necessities for doing it that I would not know of or think of. 

Cross-Q. Do you, as an expert, wish the court to understand that 
the runners E of the Kendall patent in operation in the field are 
thrown out or kept out of contact with the ground by the attendant 
and not by the team ? 

A. I have not anywhere said or even intimated that the runners 
were kept out of contact with the ground, when the machine was in 
operation, by the hand of the operator. 

Cross-Q. Then what have you been talking about? 

A. I have been talking about the Kendall cultivator and his pat- 
ent, and endeavoring to explain correctly, as I understand it, the 
operation of the runner which is connected therewith. 

Cross-Q. Has not your difficulty been in trying to make it appear 
that the Kendall machine, which has its runner operated by the 
team and the plow beam for putting it into or out of the contact of 
the ground, is the same thing as the Buford machine, in which that 
operation is wholly and solely performed by the attendant ? 

A. I have not experienced any difficulty that I know of, as stated 

in the first part of the question; I have not been called on as 
128 yet in this cross-examination to compare the Buford runner 

with the Kendall runner, and do not think that I would ex- 
perience any difficulty when called upon to show that they both 
operate in substantially the same manner when the plows are sus- 
pended thereon, as both project from the axle and rest on the 

round. 

: Cross-Q. Is it not just as important to keep the runners off the 
ground when cultivating as to keep them on the ground when the 
plows are riding? 

A. It is necessary to provide means for keeping the runners off 
the ground when the machine is in operation, but that function does 
not enter into either the first or second claims of the Kendall pat- 
ent. . 

Cross-Q. Why does not that operation come within the second 
claim of the Kendall patent by its terms? 

A. Because the second claim includes the hook rods F, which are 
inoperative, except when the plows are suspended on the axle and 
the runners are in contact with the auton: 

Cross-Q. If that theory is correct nobody but the farmer would 
infringe that claim, would he? 

A. Of course, the hook rods being on the machine for that pur- 
pose, that constitutes the infringement. 

Cross-Q. Do you not understand that mechanical equivalents are 
to be applied to all patents the same, without regard to whether 
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they happen to be the complainant’s or defendants’ patents or ex- 
hibits? 

A. I do. 

Cross-Q. The quotations which you made from the Hien and 


ae TEN related to the devices shown in the drawings of that. 
patent, did they not? 

A. As I recollect now, without referring to them to read them, 
they did. 

Defendants’ counsel, for the purpose of further illustrating the 
older arts, offers in evidence United States letters patent No. 64608, 
to A. J. Heflin, May the 14th, 1867, and requests same to be marked 
“ Defendants’ Exhibit Heflin Patent.” Counsel for the defendants 
requests the witness to examine said patent and make such com- 
ments thereon as he may think advisable or otherwise. 


A. The Heflin patent has no bearing on the case whatever 

129 thatIcan see; the draft plates in said patent are not adapted in 

any manner to swing laterally to carry the wheel with them. 

In that patent there is a tongue attached rigidly to the axle or main 
frame of the machine, which tongue would serve as a guide pole. 
WILLIAM B. RICHARDS. 


Subscribed and sworn to before— 
H. L. COFFEE, 


Notary Public. 


Examination concluded, with right to redirect as reserved to the 
complainant’s counsel. : 


130 Claims Filed with Original Application. 
We claim as our invention— 


| Ist. 


The combination of the arched frame A B of a tongueless culti- 
vator with axles G, having vertical stems a, adapted to eyes on the 
frame, whereby each axle is free to swing with its wheel, as set forth. 


2d. 


The combination of a swinging axle and its wheel with a draft 
attachment having a connection with the axle, both inside and out- 
side of the wheel, as specified. 


3d. 


The combination of an axle having a stem, a, pivoted to the frame, 
the draft bar J, huug to said stem, and the rod K, connected to the 
draft bar and to the outer end of the axle, as specified. 


4th. 


The combination of the frame B and its eyes b, the axle G, with 
stem a and the confining bolt and cap, as set forth. | 
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131 5th. 


The combination of the frames B, the blocks g pivoted thereto, 
and the beams D, the end plates fof which are pivuted to hubs i 
on said blocks g, as set forth. 


6th. 


The combination of the frames B, the pivoted blocks g, having 
slots n’, and the beams D having end plates f pivoted to the blocks 
g, and having bolts n adapted to the slots n’, as set forth. 


7th. 


The combination of the frames B, the bolts m, the blocks g, made 
in halves, and the beams D with plates f confining said halves, as 
set forth. 

8th. 


The combination of the arms M, the pivoted runners N, and the 
blocking dogs w, as set forth. 


9th. 


The combination of the runners N with arms M, secured to and 
swinging with the draft bars, as set forth. 


10th. 


The arch A, consisting of a ribbed plate, z, having the rib discon- 
tinued at and near the lower ends of the arch so as to form seats y, 
as set forth. 

In testimony whereof we have signed our names to this specificae 
tion in the presence of two subscribing witnesses. 

PHILIP HIEN. 
ASMUS H. GRIMM. 
Witnesses : 
M. M. CORBITT, 
ANDREW GINGLE. 


132 Room No. 50. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
WasuinorTon, D. C., May 18th, 1883. 


Hien & Grimm, Howson & Sons, present: 


Cultivators. April 13th, 1883. 


The 1st claim is met by Woods & Whewell, 217,036, July 1st 1879 
(wheel plows), and J. B. Christian, 260,164, June 27, 1882, and J. H. 
Pattee, 135,148, January 21, 1873 (par’l cult.) ; the 2d, 3d, and 4th 
by T. W. Kendall, 174,684, March 14th, 1876, and H. H. Pattee, 
185,775, December 26, 1876 (par’l cult.) ; the 9th by Kendall and 
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Christian, above cited. The 10th is not regarded as having no 
atentability, since T iron is used as freely as angle iron in plow 
eams, axles, &c. See H. H. Pattee, above cited. The 11th 1s re- 

jected as without novelty. The rib might have extended down 

with a corresponding groove in the frame, and in either case it would 
not rise above average mechanical intelligence. 
Claims 5, 6, 7, and 8 are not objected to. 
7 O. C. FOX, Examiner. 


R. S. P. 


In the Matter of the Application of Hren and Grimm for Letters 
Patent for Cultivator. 


Filed April 13, 1883. Serial No., 91532. 


PHILADELPHIA, July 16, 1883. 
Hon. Commissioner of patents. 


Str: We respectfully request a reconsideration of the above appli- 
cation in view of the amendment hereto annexed. 

The references cited necessitate the abandonment of claims 1, 2, 3, 
and 4, and also of claims 9, 10, and 11, but in place of claims 1, 2, 
3, and 4 we have introduced three claims of a more restricted 

character, these claims being based on the exact construction 
133 of the axle-hanger and its attachments, a construction which 
differs materially from those shown in the references cited. 
Very respectfully, HOWSON &«& SONS, 
Attorneys for Hien & Grimm. 


In the Matter of the Application of Hien and Grim for Letters 
Patent for Cultivator. 


Filed April 13, 1883. Serial No., 91532. 


PHILADELPHIA, July 16, 1883. - 
Hon. Commissioner of Patents. 


Sir: The specification of the above application is hereby amended 
as follows: | 

First. Erase the words “ to theconstruction of said arched frames,” 
fourth and fifth lines, page 2. 

Second. Substitute for the first four claims, the following : 


1. 


“A.” The combination of the frame B, having eyes b 6, the -axle 
G, having a stem, a, adapted to said eyes, and the cap d bearing 


- upon the upper eye 6 and bolted to the upper end of the stem a, as 


set forth. 
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2. 


The combination of the frame B, having eyes } 5b, the angle G, 
having a stem, a, adapted thereto, the draft bar J hung to the said 
stem a, and the rod K connected to the draft bar and to the outer 
end of the axle, as set forth. 


3. 


The combination of the frame B, the axle G, having a stem, a, 
adapted to eyes on the frame, the draft bar J, and the 
134 runner carrying arm M, hung to the draft bar, and having a 
— s, adapted to a central opening in the stem a, as 
set forth. 
Third. Change the numbers of claims 5, 6, 7, and 8 to 4, 5, 6, and 
7, respectively. 
Fourth. Erase claims 9,10, and 11. 
Very respectfully, HOWSON & SONS, 
Attorneys for Hien and Grimm. 


135 Unitep States PATENT OFFICE. 


Puitiie Hren and Asmus H. Grim, of Rock Island, Illinois. 
Cultivator. 


Specification forming part of Letters Patent No. 284,960, dated Sep- 
tember 11, 1883; application filed April 13, 1883. (No model.) 


To all whom it may concern: 

Be it known that we, Phillip Hien and Asmus H. Grimm, citizens 
of the United States, residing in Rock Island, Illinois, have invented 
certain improvements in cultivators, of which the following is a 
specification. 

The present improvements relate to the draft apparatus, to the 
means employed for connecting the cultivator beams to the arched 
frame, and to the method of hanging and supporting the bars or 
runners, which are used when the machine is being drawn to and 
from the ‘field and the beams are elevated, the objects of the improve- 
ments being too fully explained hereinafter to need preliminary de- 
scription. 

In the accompanying drawings, Fig. 1, sheet 1, is a perspective 
view of the improved cultivator with both beams elevated ; Fig. 2, 
a perspective view of the arched frame detached ; Fig. 3, sheet 2, a 
side view of that part of the machine to which our invention relates ; 
Fig. 4, a plan view of the same, and Figs.5 to 12, inclusive, detached 
views of parts of the cultivator. The views on sheet 2 are on a larger 

scale than Figs. 1 and 2. 
136 A is the arched frame of the cultivator, and to the lower 
portion of this frame are securely bolted the open side frames, 
B B, to which are pivoted, in the manner described hereinafter, the 
cultivator beams D D, each of the latter being furnished with a suit- 
able handle, as usual. 
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The arched frame consists of a bar, z, with central rib, z, the lat- 
ter being discontinued some distance from the lower end of each leg 
of the arch, so as to form seats y for the frames B. The arch thus 
made possesses the qualities of lightness and strength. 

The wheels F F are independent of each other, each wheel being 
free to turn on a short axle, G, a detached view of which is shown 
in Fig. 5. This axle has at the inner end a hollow vertical stem, a, 
which is adapted to eyes b b on one of the frames B, and is confined 
thereto vertically by means of a cap, d, which bears upon the upper 
eye, and is secured in place by means of a bolt and nut, as shown in 
Figs. 5 and 9. By this means each axle is pivoted to the frame B, 
so as to swing thereon. 

Each draft bar J is hooked at the outer end for adaptation to the 
eye of the whiffletree, the inner ends of the draft bars being fitted to 
the stems a of the axles between the eyes } 6. From the outer ends 
of the draft bars to the outer ends of the axles extend rods K, which 
are bent so as to accommodate the wheels, the rear ends of the rods 
fitting over the ends of the axles, as shown in Figs. 1, 3, and 4, and 
being retained thereon by suitable pins. By this means draft is ap- 
plied to the axles, both inside and outside of the wheels; hence 
there is a more direct pull upon the axle than when the draft is ap- 
plied at one point only, the strain being thus more evenly distrib- 
uted, risk of breakage lessened, and the wheels caused to quickly 
and accurately follow any change in the direction of the draft, for, 
as the outer end of the draft bar is moved to right or left, there is a 
definite swinging movement of the axle and a proper change in the 
= of the wheel, as will be readily understood on reference to 

igs. 1 and 4. 

To the front end of each beam D of the cultivator are bolted a 
= of plates, f, the front ends of which are bent so as to embrace a 

lock, g, openings in the bars f being adapted for the reception of 

two circular hubs,i,on the block, so that the beam is pivoted to 

137 said block. The latter is pivoted to the frame B by means of 

a vertical bolt, m, so that a universal joint between the frames 

B and beams D is formed. The swinging movement of the beams 

on the hubs 7 of the blocks g is limited, however, by transverse bolts 

n, which are adapted to slots n’ in the block, so that the afch A is 

prevented from tipping forward or backward beyond a certain ex- 

- tent. To facilitate the manufacture of the block g it is made in 
halves, as shown in Figs. 4, 5, 6, 7, and 8. 

To a lug, p, on the rear end of each draft bar J is hung an arm, 
M, a lug, g, on said arm projecting beneath the hollow stem a of the 
axle G, and having a projection, s, adapted to the central opening of 
said stem, so that while the arm M is free to swing with the draft 
bar and axle it cannot swing upward. (See Fig. 9.) 

To the rear end of each arm M is pivoted a runner, N, these run- 
ners bearing upon the ground and supporting the frame when the 
cultivator is being drawn to and from the field, as shown in Fig. 1, 
the beams D in this case being elevated and supported by arms P 
eo rearwardly from the arch. 

ch runner consists of a lever, the short arm of which projects 
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above the arm M, and when the runner is in use bears upon a dog, 
w, Fig. 10, this dog being hung within a slot in the arm M, and 
having shoulders bearing on the top of said arm, so that when the 


/ parts are in the positions shown in Figs. 3 and 4 the runner is locked 


to the arm so far as upward movement of its outer end is concerned. 
When it is not desired to use the runner, however, the latter may be 
moved so as to release the dog and permit it to be thrown up, as 
shown in Fig. 11, and the arm can then be thrown upward and for- 
ward to the position shown in Fig. 12, the dog being allowed to drop 
so as to afford asupport forthe runner. When the runner is thrown 
down again the short arm of the same will strike and lift the dog, 
which will then fall into place beneath said arm so as to automati- 
cally lock the runner in position. 

We claim as our invention— 

1. The combination of the frame B, having eyes 6 5, the axle G, 
having a stem, a, adapted to said eyes, and the cap d bearing upon 
the upper eye 6 and bolted to the upper end of the stem a, as set 

forth. 
138 2. The combination of the frame B, having eyes 6 6, the 
axle G, having a stem, a, adapted thereto, the draft bar J 
hung to the stem a, and the rod K connected to the draft bar and to 
the outer end of the axle, as set forth. 

3. The combination of the frame B, the axle G, having a stem, a, 
adapted to eyes on the frame, the draft bar J and the running carry- 
ing arm M hung to the draft bar, and having a projection, s, adapted 
to a central opening in the stem a, as set forth. 

4. The combination of the frame B, the blocks g pivoted thereto, 
and the beams D, the end plate f of which are pivoted to hubs ¢ on 
said blocks g, as set forth. _ 

5. The combination of the frame B, the pivoted blocks g, having 
slots n, and the beams D, having end plates f pivoted to the blocks 
g, and having bolts n adapted to the slots n, as set forth. 

6. The combination of the frames B, the bolt m, the blocks g, 
made in halves, and the beams D with plates f confining said halves, 
as set forth. 

7. The combination of the arms M, the pivoted runners N, and 
the locking dogs w, as set forth. 

In testimony whereof we-have signed our names to this specifica- 
tion in the presence of two subscribing witnesses. 

PHILLIP HEIN. 
ASMUS H. GRIMM. 

Witnesses : 

M. M. CORBETT. 
ANDREW GINGLE. 
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139 United States Circuit Court, Eastern District of Missouri. In 
Equity. 


PaTtrEE Ptow CoMPANY 
v8. 


KINGMAN AND ComMPANY—MartTIN K1ineamav, C. A. Jamison, and R. 
L. Rua, Officers of said Company. 


At Chicago, on this the 20th day of December, A. D. 1583, before 


QO. W. Bond, notary public. 
Present: John R. Bennett, Esq., for complainant; L. L. Bond, 


Esq., for defendants. 

At ten o’clock in the forenoon, pursuant to agreement, the parties 
to the said cause, by their counsel as above, met at the office of 
Messrs. West & Bond, rooms 51 to 54, No. 204 Dearborn street, Chi- 
cago, Illinois, where the following proceedings were had : 

Counsel for defendants offers in evidence specifications and draw- 
ings of letters patent of the United States as follows : 

o. 8483, granted to Isaac Constant, dated Nov. 4, 1851, for im- 
rovement in cultivators, and the same is marked “ Defendants’ Ex- 
ibit Constant Patent, O. W. B., N. P.” 

Also No. 12241, granted to Arnton Smith, dated January 

140 16, 1855, for improvement in plows, and the same is marked 

“ Defendants’ Exhibit Smith Patent, O. W. B., N. P.” 

Also No. 35985, granted to John N. Baumann, dated July 29, 1862, 
for improvement in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Baumann Patent, O. W..B., N. P.” 

Also No. 43901, granted to D. M. Davis, ass’r, &c., dated August 
23, 1864, for improvement in cultivators, and the same is marked 
“ Defendants’ Exhibit Davis Patent, O. W. B., N. P.” 

Also No. 52754, granted to John Saville, dated February 20, 1866, 
for Ly arte ee in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Saville Patent, O. W. B., N. P.” 

Also No. 68784, to Ira A. Palmer, dated September 10, 1867, for im- 
rovement in cultivators, and the same is marked “ Defendants’ Ex- 
ibit Palmer Patent, O. W.B.,N. P.” _ 

Also No. 69255, granted to John Shroeder, dated September 24, 1867, 
for improvement in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Shroeder Patent, O. W. B., N. P.” 

Also reissue No. 7496, to John Shroeder, ass’r, &c.,dated February 6, 

1877, for improvement in cultivators, and the same, is marked 

141 ee oo Exhibit Reissue Shroeder Patent, O. W. B., 

Also No. 84575, granted to S. G. Peabody, dated December 1, 1868, 
for improvement in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Peabody Patent, O. W. B., N. P.” 

Also No. 86160, granted to Jacob Huff, dated January 26, 1869, 
for improvement in cultivators, and the same is marked “ Defend 
ants’ Exhibit Huff Patent, O. W. B., N. P.” 7 
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Also No. 98112, granted to James B. Skinner, dated December 21, 
1869, for improvement in cultivators, and the same is marked “ De- 
fendants’ Exhibit Skinner Patent,O. W.B.,.N.P.” = _ 

Also No. 118,549, granted to George W. Owens, dated August 29, 
1871, for improvement in cultivators, and the same is marked “ De- 
fendants’ Exhibit Owens Patent, O. W. B., N. P.” 

Also No. 145,848, granted to Andrew Cooper, ass’r, &c., dated De- 
cember 23, 1873, for improvement in cultivators, and the same is 
marked “ Defendants’ Exhibit Cooper Patent, O. W. B., N. P.” 

Also No. 29093, granted to R. Murdock, dated July 10, 
142 1860, for improvement in the running gear of vehicles, and 
the same is marked “ Defendants’ Exhibit Murdock Patent, 

O. W. B., N. P.” 

Also reissue No. 1598, granted to George Owen, dated January 5, 
1864, for improvement in plow couplings, and the same is marked 
“ Defendants’ Exhibit Owen Reissue Patent, O. W. B., N. P.” 

Also No. 85662, granted to R. H. Henry, dated January 5, 1869, 
for improvement in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Henry Patent, O. W. B., N. P.” 

Also No. 91358, granted to John M. Mayer, dated June 15, 1869, 


. for improvement in brick trucks, and the same is marked “ Defend- 


ants’ Exhibit Mayer Patent, O. W. B., N. P.” 

Also No. 120,684, granted to Jerome H. Tomlinson, dated Novem- 
ber 7, 1871, for improvement in cultivators, and the same is marked 
“ Defendants’ Exhibit Tomlinson Patent, O. W. B., N. P.” 

Also No. 28870, granted to Thomas and Robert Kinghorn, dated 
June 26, 1860, for improvement in cultivators, and the same is 

marked “ Defendants’ Exhibit Kinghorn Patent, O. W.B., N. P.” 
143 Also No. 129,418, granted to Robert M. Miller, dated July 

16, 1872, for improvement in plows, and the same is marked 
“ Defendants’ Exhibit Miller Patent, O. W. B., N. P.” 

Also blue book of English patent No. 221 of 1859, granted to 
William Tasker, dated January 24, for improvement in plows, and 
-_ _ is marked “ Defendants’ Exhibit Tasker Patent, O. W. B., 

Also No. 124,218, granted to James H. Pattee, ass’r, etc., dated 
March 5, 1872, for improvement in cultivators, and the same is 
marked “ Defendants’ Exhibit Pattee Patent, O. W. B., N. P.” 

Also No. 2040, granted to Jno. F. Schesmeshorn and Rufus Porter, 
dated April 10, 1841, for rotary cultivator, and the same is marked 
eam Exhibit Schermerhorn and Porter Patent, O. W. B., 

Also No. 40766, granted to Samuel H. Mitchell; dated December 
1, 1863, for improvement in cultivators, and the same is marked 
“ Defendants’ Exhibit Mitchell Patent, O. W. B., N. P-” 

Also No. 69109, granted to John Marsh, dated September 
144 24, 1867, for improvement in corn plow, and the same is 
marked “ Defendants’ Exhibit Marsh Patent, O. W. B., N. P.” 

Also No. 108,384, granted to Cicero P. Norton, dated October 18, 
1870, for improvement in cultivators, and the same is marked “ De- 
fendants’ Exhibit Norton Patent, O. W. B., N. P.” 

13—354 
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Also No. 128,685, granted to Charles H. Watson, dated July 2, 
1872, for improvement in cultivators, and the same is marked “ De- 
fendants’ Exhibit Watson Patent, O. W. B., N. P.” 

Also No. 130,440, granted to Totten Poling, dated August 13, 1872, 
for improvement in cultivators, and the same is marked “ Defend- 
ants’ Exhibit Poling Patent, O. W. B., N. P.” 

Also No. 157,125, granted to John L. Graham and Samuel J. Wal- 
lace, dated November 24, 1874, for improvement in cultivators, and 
the same is marked “ Defendants’ Exhibit Graham and Wallace 
Patent, O. W. B., N. P.” 

Also No. 162,577, granted to William H. Robertson, ass’r, etc., 
dated April 27, 1875, for improvement in cultivators, and the same 
is marked “ Defendants’ Exhibit Robertson Patent, O. W. B., 

ese. 
145 Also No. 174,320, granted to Matthew S. Tarkington, dated 
February 29, 1876, for improvement in cultivators, and the 
same is marked “ Defendants’ Exhibit Tarkington Patent, O. W. B., 
N. P.” 

Also No. 181,654, granted to John R. Dunlap, dated August 29, 

1876, for improvement in combined cultivator and harrow, and the 


same is marked “ Defendants’ Exhibit Dunlap Patent, O. W. B., . 


ee oe 

Also No. 185,775, granted to Henry H. Pattee, ass’r, &c., dated 
December 26, 1876, for improvement in cultivators, and the same is 
marked “ Defendants’ Exhibit Pattee 1876 Patent, O. W. B., N. P.” 

Also No. 44747, granted to Edward Pratt, dated October 18, 1864, 
for improvement in cultivators, and the same is inarked “ Defend- 
ants’ Exhibit Pratt Patent, O. W. B., N. P.” 

Also No. 57858, granted to John Burnham and William C. La- 
throp, dated September 11, 1866, for improvement in cultivators, 
and the same is marked “ Defendants’ Exhibit Burnham and La- 
throp Patent, O. W. B., N. P.” 

Also No. 124,316, granted to Marion J. Barr, dated March 5, 1872, 
for improvement in cultivators, and the same is marked “ Defend- 

ants’ Exhibit Barr Patent, O. W. B., N. P.” 
146 Also No. 131,066, granted to Calvin D. Perkins, dated Sep- 
tember 3, 1872, for improvement in cultivators, and the same 
is marked “ Defendants’ Exhibit Perkins Patent, O. W. B., N. P.” 

Also No. 135,148, granted to James H. Pattee, ass’r, &c., dated 
January 21, 1875, for improvement in cultivators, and the same is 
marked “ Defendants’ Exhibit Pattee 1873 Patent, O. W. B., N. P.” 

Also No. 177,258, granted to William Louden, dated May 9, 1876, for 
improvement in cultivators, and the same is marked “ Defendants’ 


Exhibit Louden Patent, O. W. B., N. P.” 


Wit.iaM S. Bares, a witness produced on the part of the defend- 
ants, being first duly sworn, deposes and says, in answer to inter- 
rogatories to him propounded by L. L. Bonn, Esq., as follows: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. William S. Bates; age, 31 years; residence, Chicago, Illinois, 
and occupation, civil and mechanical engineer. __ 
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Int. 2. What opportunities have you had for becoming familiar 
with patents and patented improvements in general? And state 
particularly what opportunities you have had for becoming familiar 

with the construction and operation of wheeled cultivators. 
147 Ans. For a number of years I was engaged as a solicitor of 

patents; during which time I prepared and prosecuted appli- 
cations for letters patent for a great variety of mechanical inventions, 
including agricultural implements of all kinds, and I have been 
and am frequently called upon to testify as an expert in patent 
cases, and I have several times had occasion to examine patents for 
wheeled and other cultivators and to compare them with each other 
and with the machines themselves to determine questions of novelty 
and infringement. 7 

Int. 3. Have you examined and are you familiar with the com- 
plainant’s patents, marked, respectivelv, “Complainant’s Exhibit 
Pattee Reissue No. 6080,” “Complainant’s Exhibit Kendall Patent,” 
and “ Complainant’s Exhibit Pattee Patent of 1877?” 

Ans. I have examined these patents several timesand understand 
the machines and improvements respectively described in them. 

Int. 4. Have you examined and do you understand the construc- 
tion and operation of the complainant’s model and machine ex- 
hibits, marked, respectively, “ Complainant’s Exhibit Buford Culti- 
vator,” “Complainant’s Exhibit Buford Cultivator of 1882,” “Com- 
Soren Exhibit Model Reissue No. 6080,” “Complainant’s Ex- 
ibit Model of Complainant’s Exhibit Buford Cultivator,” “Com- 
plainant’s Exhibit Model of Kendall Patent No. 174,684,” “ Model 
of Complainant’s Exhibit Buford Cultivator of 1882?” 

Ans. I have examined the said machines and models and believe 
I understand their construction and operation. 

Int. 5. Have vou read the list of the specifications and 

148 drawings introduced in behalf of the defendants in this case; 

have you examined the several copies of specifications and 

drawings and do you understand the machines shown and described 

in the specifications and drawings mentioned in said list, with their 
respective constructions and operations ? 

Ans. I have read the list and have examined the several specifi- 
cations and drawings therein mentioned and believe that I under- 


stand the construction and operation of each of the machines shown 


and described in and by the specifications and drawings referred to. 

Int. 6. What invention do you find shown and described in the 
complainant’s patent No. 6080, “Complainant’s Exhibit Reissue 
Patent,” and claimed in the second claim thereof? In your answer 
state to what extent, if any, you find said claim controlled or lim- 
ited by special constructions, and give your reasons for any opinion 
or opinions you may express. 

Ans. The invention claimed in the second claim of the reissue 
No. 6080 is, as stated in the claim, the axle A, when hinged to the 
wheel spindle or draft plates, marked B B, so that the wheels may 
be retained in the line of progression, etc., when one is in advance 


_ of the other. 


Referring to the specification and drawings, we find that the axle 
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A is a device of peculiar construction, namely, with “ an elevated 
central part, vertical side portions, and horizontal projections, a, 
from each of the vertical side portions.” These horizontal projec- 
tions constitute ears or snugs through which passes a pintle on which 
the draft plates swing. The draft piates are flat pieces with ears to 
form the connection with the snugs of the axle and with backward 

projections for the plow beams and forward projections for 
149 the team; hence their name of “draft plates;’ they being 

the connection between the team and the plow. This ciaim 
is clearly limited and controlled by the special constructions Just 
mentioned. First, because it is so expressed in the claim, and, sec- 
ond, because, if the claim be not so limited, it would clearly include 
constructions which are old in the art, such, for example, as the 
Tasker English patent construction. 

Therefore I conclude that this invention is just what is specified 
in the claim, namely, the axle A, of the peculiar construction set 
forth, when said axle is hinged to the wheel spindle or draft plates, 
&. 

In regard to hinging the axle to the wheel spindle, I may say 
that it would be impossible to do so with the wheel spindles shown 
and described in this patent, inasmuch as these wheel spindles are 
adapted for connection to the draft plates and nothing else. 

Int. 7. Have you read the testimony of complainant’s expert, 
Richards, heretofore taken in this cause? 

Ans. I have read a printed copy of it. 


Int. 8. Please say whether or not you find in Complainant’s Ex- 


hibit Reissue such a claim as is quoted by Mr. Richards at the top 
of page 25 of complainant’s printed record. 

Ans. Ido not. There is no such claim in the reissue 6080. 

Int. 9. Please state whether or not, in your opinion, the misread- 
ing of the second claim of exhibit reissue by Mr. Richards changes 
the character of the claim? If it does, state wherein. 

Ans. wo does change the meaning of the claim very mate- 

rially. 
150 As the claim exists in the reissue it includes only the par- 
ticular axle, having an elevated central part,'vertical side 
portions, and horizontal projections, as I have explained in a previ- 
ous answer. ore 
- If the claim were as read by Mr. Richards it would include any 
kind of an axle and would be much broader and more sweeping and 
would be necessarily bad, as it would include what was well known 
in the art. 

As the claim really exists and as interpreted by me, it may per- 
haps have the merit of novelty, which it certainly has not as put by 
Mr. Richards. | 

Int. 10. You have stated in terms that the second claim of com- 

lainant’s reissue patent, as quoted by complainant’s expert, makes 
it broad enough to include the older art. Please explain the older 
art relating to this claim as you find it shown or illustrated in any 
one or more of the defendants’ exhibits or otherwise; in your an- 
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swer please give the names of the exhibits referred to by you and 
give such reasons or explanations as you may think necessary. 

Ans. It has been quite common in the older art to have two sets 
of plows independently connected to each other and having one 
draft animal to each beam, so that either one may forge ahead of . 
the other or fall behind the other without affecting the relative 
lateral positions of the plows. 

Such an arrangement is found in the Pratt patent, in which the 
beams are connected by cross-arches, and the draft animals are 
attached separately to the beams. 

This arrangment differs from Mr. Richards’ second claim only in 
the absence of wheels. 

The same may be said of the Owen patent and the Constant 
151 _ patent, also of the Owens patent and the Smith patent, exeept 
that the horses are not independently attached. 

The same is true of the Schroeder patent, and the Baumann, and 
the Huff, and these have wheels; but the wheels are connected to a 
rigid frame, so that they follow the line of progression of the ma- 
chine, but do not do so independently. 

It was also common in the art to arrange the wheels so that they 
would follow the line of draft of the team, as in the Kinghorn and 
the Mayer,"in which the wheels are caster wheels. 

The same is true of the Skinner patent, in which, however, the 
wheels follow the line of progression rather than the direct draft of 
the team. 

It was also common in the art to arrange the wheel so that they 
would be guided in direction by the plow beams, as in the Tomlin- 
son and the Peabody, in which, when the plows are swung to one 
side, thus changing the direction of the beams, the wheels are turned 
in the opposite way. 

In both of these patents, the Tomlinson and the Peabody, there 
is an arched or elevated angle hinged to the wheel spindles, so that 
the wheels may change their direction independently of the axle. 
These wheels are so connected to the plows as to be changed by them 
irrespective of the draft. 

In the Pattee reissue machine the wheels may also be changed by 
the plows as soon as the draft comes upon them. In other words, by 
swinging the plows to one side and then applying the draft the 
wares be changed according to the new direction of the plow 

ams. 
152 In the Henry patent the arched axle is hinged to the wheel 
spindle, and the wheels are turned by a lever by hand. 

In the Murdock patent the axle is hinged to the wheel spindles, 
and the wheels are retained in the line of progression by the draft 
of the team. Both wheels move together instead of independently, 
and in place of plows we have the hinder parts of a wagon. These 
are not connected directly to the wheel spindles, so as to act on the 


. Wheels, as do Pattee’s plows, and in this respect the Murdock differs 


from the reissue. 
In the Tasker patent we have an arched or elevated axle, T, hinged 
to the wheel spindle, so that the wheels may be turned or swung 
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around and retained in the line of progression. The wheel spindles 
form parts of bent levers, the forward ends of which are connected 
to the draft. If these parts O were projected backwards and had 
plow beams connected to the backward projections they would be 
draft pieces, ahd we would have exactly Mr. Richards’ second claim 
in this Tasker machine, for it would then have “an axle hinged to 
the wheel spindles or draft pieces so that the wheels would be re- 
tained in the line of progression by the draft of the animals when 
one was in advance of the other.” We would be entirely warranted 
in taking off Tasker’s single plow and hitching on the two plows, as 
assumed, as such arrangement of two plows is very common, and is 
shown in almost all the patents to which I have referred. 

Int. 11. Please state whether or not you find the subject-matter of 
the second claim of Complainant’s Exhibit Reissue Patent embodied 
or substantially embodied in the defendant’s machine, Complain- 

ant’s Exhibit Buford Cultivator, which machine is also repre- 
153 sented by “Complainant’s Exhibit Model of Complainant’s 

Exhibit Buford Cultivator,” and give. your reasons for any 
Opinion or opinions you may express. 

Ans. I do not find in the Buford machine or model the subject- 
matter of the reissue second claim. 

The Buford machine has not the axle A of the reisshe, neither 
has it the draft plates, and the wheels are not retained in the line 
of progression by the draft of the animals, but wabble around and 
turn just as the animal may pull or the ground deflect them. 

In the reissue the axle, as already explained, is composed of an 
elevated central part, vertical side portions, and horizontal ears 
or snugs, through which the pintle passes. The draft plate con- 
— the plow beam and the horse and is pivoted to the ears on the 
axle. 

The wheel spindle is secured to the draft plate. When the ma- 
chine is in operation the draft is directly on the plow beam through 
the draft plate, and the latter is held steadily in line by the pull of 
the horse at one end and the resistance of the plow at the other, 
and the wheels being secured to the plate is necessarily held steadily 
in the Jine of progression. 

In the Buford machine the axle is not like the axle A of the re- 
issue, but is of different construction. 

In the Buford machine there is a central arch having at each 
side beam frames, in which the plow beams are pivoted. To the 
outer ends of these beam frames are pivoted the axle spindles. 
These beam frames are not the ears or snugs of the reissue and do 
not perform the same functions. Buford’s beam frames serve sim- 
ply for the connection and adjustment of the plow beams and have 

nothing to do with the wheel spindle. The ears or snugs of 
154 ~—sthe reissue have nothing to do with the plow beams, and 
serve simply for the connection of the draft plates. 

In the Buford machine the wheel spindle is pivoted, and on the 
same pivot there is an arm extending forward for attachment of the 
horse. This hitching arm is connected by a brace to the outer end 
_of the wheel spindle, so that the wheel turns with the arm. 
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In the operation of the Buford machine if the wheel strikes a 
stone or a rut it will turn to one side and will consequently keep 
wabbling all the time, and if the horse pulls to one side the wheel 
will be turned out of the line of progression. The plow has no con- 
nection with the wheel and will have no effect on it, whilst in the 
reissue the plow is connected directly to the draft plate, so that the 
wheel is kept in the line of progression when there is any draft on 
the plow. The Buford machine, therefore, has no draft plate or 
device connecting the horse with the plow beam. 

Therefore, as the Buford machine has not the axle of the reissue, 
as it has no draft plates, and as its wheels are not kept in the line 
of progression by the draft, but are free to deflect as the horse sways 
from side to side, and according to the resistance of the ground to 
the wheel, I say the Buford machine does not contain the subject 
matter of the reissue second claim. 

The Buford machine is really the Tasker machine, with two plows 
connected to the axle instead of one. 

This answer applies equally to the model exhibit and the full- 
sized exhibit. 

Int. 12. What invention or improvement do you find shown 
155 or described in Complainant’s Exhibit Kendall Patent and 
covered by the first and second claims thereof ? 

Ans. The first and second claims of this patent are substantially 
the same, inasmuch as the hang-up devices, specifically mentioned 
in the second claim, are necessary to make an operative combina- 
tion of the first claim, and when inserted in it make the two claims 
alike. 

The invention is a combination of runners, marked E, with the 
lows, axle, and hang-up devices set forth in the patent. The ob- 
ject of the runners is this: In moving the machine about the plows 
must be kept off the ground. In the common machines with a 
tongue the plows are simply raised up and suspended from the 
tongue or axle. : 

In the tongueless machine exactly the same thing is done—that 
is, the plows are raised up and hooked onto the axle, but inasmuch 
as they would fall right back to the ground again, tilting the axle 
backward, it is necessary to provide a runner or similar device to 
prevent the axle tilting backward, just as is done by the hind wheel 
of a bicycle or the caster wheel of some mowing machines or the 
third leg.of a stool, &e. 

For this purpose the runners E are provided, the same being con- 
nected to the axle and to the hitching arm of the machine. 

These runners are necessarily stiff, unyielding devices, and are 
lifted off the ground by the forward tilt of the axie when the ma- 
chine is in use. 

Int. 13. Please state what, if anything, you find in the older art, as 
illustrated by the defendants’ exhibits or otherwise, that tends to an- 
ticipate these two claims or to limit them in their scope. In your an- 

swer please give the name of each exhibit referred to and give 
156 such explanations of them as you may deem necessary or im- 
portant. 
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Ans. It has been a common thing, in wheeled cultivators, to have 
the plows arranged so they could be hung up off the ground while 
moving from place to place. 

The Savill patent, Marsh patent, the Norton patent, and a great 
many others show such arrangement. 

The Marsh patent shows exactly the arrangement of hang up that 
the Kendall does, with the sole difference that in the Marsh the rods 
are attached to the axle and hook onto the beams, and in the Kendall 
the rods are attached to the beams and hook onto the axle. 

The Norton patent has a hook on the frame, onto which the plows 
are hooked when hung up, and has, therefore, substantially the 
modification of Kendall. 

Besides this it has a runner, which extends far enough back to 
support the plows when they are off the ground. 

Tongueless cultivators were common and well. known in the art, 
and tongueless cultivators with runners te keep the plows off the 
ground in moving the machine were common and well known and 
are shown in the Watson and Schermerhorn and Porter patents and 
others, and tongueless wheel cultivators with runners to keep the 
plows off the ground were common and well known in the art and 
are shown in the following patents: 

The Tarkington, in which the plows are raised and a runner on 
the end of an arm is thrown down onto the ground and prevents the 
plows falling back; when the plows are in operation the runner is 
turned up out of the way. 

The Robertson, in which the plows are raised and a runner 
157 ~=connected to the beam is thrown down onto the ground and 
secured by a set screw; when the plow is in operation the run- 

ner is raised up and secured by a set screw. 

The Poling patent, in which the plows are raised up and a run- 
ner, marked K in the drawing, so placed as tosupport them. When 
the plows are in use the runner is taken off and laid on suitable 
rests on the beam. 

The ‘Tasker patent, in which the plow is simply turned over, 
throwing the handle to the ground, which then acts as a runner, 
the plow being in the air. 

In none of these are the runners automatic in their action as they 
are in the Kendall patent, so as to act by the simple raising of the 
plows, but that is the only substantial difference, as it is entirely 
immaterial to their operation or effect whether they act directly on 
the plow beam or through the intervention of the axle. 

Int. 14. Please state whether or not you find the subject-matter of 
the first and second claims of the complainant’s Kendall patent 
embodied substantially or in form in the defendants’ machine, 
“Complainant’s Exhibit Buford Cultivator,” or in the models rep- 
resenting said machine, “ Complainant’s Exhibit Model of Com- 
plainant’s Exhibit Buford Cultivator,” and give your reasons for 
any opinion or opinions you may express. 

Ans. I do not, for the reason that the Buford cultivator does not 
contain the runner E of the Kendall patent. 

In the Buford machine there is a common form of hang up and 
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a runner to support the plows and prevent their falling back to the 
ground. This runner is arranged upon the end of an arm which 
projects backward from the axle. When the plowsare in use 
158 the runner is turned up out of the way. When the runner 
is to be used it is thrown down onto the ground and the plow 
is raised, and the runner is prevented from turning up by a catch 
on the arm. 

This Buford device is not automatic in its action, like the Ken- 
dall, but, like the old devices in the art, must be thrown down into 
operative position by hand. Neither is it attached to the axle,as is 
the Kendall, but toan arm. The only modification of this device 
contemplated by Kendall was the attachment of his runner E 
rigidly to some other part of the axle. He uses the word “ rigidly,” 
thus showing that the rigid character of the runner and its conse- 

uent automatic action are essential features of his invention. That 
this is the case is obvious from the art, which shows that the rigidity 
and automatic action of Kendall’s runner are the only novel feat- 
ures of his invention. 

Therefore, as the Buford machine does not contain the runner E 
of the Kendall patent, nor any runner similar to it, nor any runner 
which is automatic or is rigidly attached to the axle, but, on the 
contrary, contains a form of runner which was common at the time 
of Kendall’s invention, I say that the Buford machine does not con- 
tain the Kendall invention. 

My answer applies equally to the Buford model and the full-sized 
exhibit. 

Int. 15. What invention or improvement do you find shown and 
described in the Pattee patent No. 187,899, marked “ Complainant’s 
Exhibit Pattee Patent of 1877,” as claimed therein ? 

Ans. As a matter of fact, I find none. The supposed invention, 

however, consists in the arched axle or beam yoke of a strad- 
159 = dile-row cultivator, when the same is constructed of two or 

more similarly-curved bars, and having the side plates or 
beam frames secured to and between them. 

Int. 16. Please state what, if anything, you find in the older art, as 
illustrated by the defendants’ exhibits or otherwise, that tends to an- 
ticipate the Pattee 1877 patent, or to limit it in its scope. 

In your answer please give the name of each exhibit referred to, 
and give such explanations of them as you may deem necessary or 
impcrtant. 

ns. [t was common in the art to make arched axles and beam- 
vokes of two or more parts, as is shown by the Barr patent and the 
Miller patent. 

It was also common to form them of two similarly-curved bars, 
just as is done in the Pattee patent. In the Burnham and Lathrop 
patent there is a beam yoke of this description, it being composed 
of two arched bars placed side by side and parallel and secured by 
having side pieces of the frame fastened to and between them, 
exactly as is the case with the Pattee. 

This arrangement is clearly shown in the Burnham and Lathrop 
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drawing, the arched bars being marked “ H” and the side pieces 
“J.” It is thus described in the specification : 

“The two frames G G are connected by an arched or semicircular 
yoke H, the ends of which are pivoted to bars I I, which are secured 
on the tops of the plow frames G G by pivots e, the bars being al- 
lowed to turn freely on the pivots e.” 

In the Pratt patent there is an arched beam yoke. It is 

160 shown in Fig. 3 of the drawing, which is almost exactly Fig. 

2 of the Pattee drawing, but which, being an elevation, does 

not show of how many pieces the arch is composed. The arch is 

not shown in any of the other figures of the drawing, but # is men- 

tioned in the specification by the plural word “ bars,” and this, to- 

gether with the fact that the duplex construction is old, as shown by 

the Burnham and Lathrop patent, warrants the assumption that the 

Pratt arch is duplex. This Pratt arch has side plates, which are 
identical in form with the side plates B B of the Pattee patent. 

Besides this, this duplex construction is a common thing in the 
arts and has been for many years past. It is more common in 
bridges than in anything else. Almost all iron bridges are built on 
this duplex principle. 


By agreement of counsel the further taking of testimony is ad- 
journed until Friday, December 21, A. D. 1883, at half past nine 


a. m. 
O. W. BOND, 
Notary Public. 


Fripay, December 21, A. D. 1883—half past nine a. m. 


Met pursuant to adjournment. 
Present as before. 


Int. 17. In answer to int. 15 you stated that you did not find any 
invention described and claimed in Complainant’s Exhibit Pattee 
Patent of 1877. In coming to that conclusion did you consider the 
fact that the central or arched portion was made of steel or wrought 

iron and the end sections of cast iron? Referring now to 
161 these particulars, would this construction change your con- 
clusion or opinion? And, if not, give your reasons. 

Ans. I did consider the fact mentioned, and it does not vary my 
conclusions. 

There is no novelty in combining cast and wrought iron in the 
manner stated, and the use of one or the other is determined purely 
by the relative cost of fashioning it. 

The Louden patent shows a cultivator having an axle or beam 
yoke made of a wrought-iron tube and having cast-iron side plates 
secured to the wrought arch. 

As the tubular form is the well-known equivalent in the arts of 
the compound bar form adopted by Pattee, the Louden device is 
identically the same combination of wrought and cast metal, in the 
same form and for the same purpose, as the Pattee. 

‘ This arrangement iscommon 1n other arts; for example, on North 
Clark street, in this city, there is a viaduct, the top chords of which 
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are composed of two bars of wrought iron, arranged side by side in 
close proximity and parallel, and having side pieces secured to and 
between them, at their ends, which is precisely the combination of 
Pattee, used to span a railroad instead of a row of corn. 


Counsel for complainant objects to the last part of the answer as 
a voluntary contribution on the part of the witness, and that the 
matter referred to, if relied upon as an anticipation, is not set up in 
the answer. 


Int. 18. The questions and answers relating to the supposed in- 
fringement of the second claim of complainant’s reissue patent have 
been confined to the defendants’ machine, “Complainant’s Exhibit 

Buford Cultivator,” and the model representing the same. 
162 Referring now to “Complainant’s Exhibit Buford Culti- 

vator of 1882” and the model representing that full-sized 
machine, state whether the answer heretofore given applies to the 
1882 machine, and whether or not you desire any changes in ap- 
plying the answer. If you do please state the changes, with reasons, 
if you desire to add them. 

Ans. My answer applies with equal force and effect to the 1882 
machine and model as to the other. 

The 1882 machine has also the additional point of difference that 
the wheel spindles are not rigid with the hitching arm, but are free 
to wabble. 

Int. 19. What provision, if any, do you find in the machine 
shown and described in complainant’s reissue patent for adjusting 
the height of the front end of the plow beams? And if you find 
any adjustment state the object or purpose of such adjustment in a 
cultivator. 

Ans. The wheel spindles bave their inner ends shouldered and 
threaded and passed through vertical slots in the draft plates, and 
are secured by nuts, the draft plate being clamped between the nuts 
and shoulders. This permits the draft plates and axle to be set 
higher or lower, thereby raising or lowering the front ends of the 
plow beams. This is the only means for adjusting the forward ends 
of the plow beams in the reissue. The object of such adjustment is 
to set the plows to run deeper or shallower, as the case may be. 

Int. 20. Do you find any adjustable wheel spindle or any equiva- 
lent therefor in either of the defendants’ machines? 

_ Ans. I do not. 
Int. 21. What provision do you find in the Defendants’ 
163. Exhibit Original Pattee Patent or complainant’s reissue 
patent for hitching the team direct to the draft plates, marked 
C in the original patent and D in the reissué? 
Ans. None whatever. 


Cross-examination : 


Cr.-int. 22. Do you find in any of the prior patents referred to by 
you as an entirety the subject-matter of the second claim of the 

attee reissue No. 6080, as you understand that claim? 

Ans. If that claim be limited to the—— 
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Witness is interrupted and excused by counsel from the whys and 
wherefores and is requested to confine himself to the direct question. 


Ans. If the claim be limited—— 


Complainant’s counsel states that the question is, Does the witness 
find the subject-matter of the second claim of the Pattee reissue, as 
he understands that claim, as stated in his direct examination ? 

Counsel for defendants suggests that if complainant’s counsel pro- 

es to dictate the answers to his questions it would save time for 
im to ask and answer them himself. 

Complainant’s counsel states that he intends to have direct answers 
to his questions, and without any voluntary contributions on the 
part of the witness. 


Ans.-Construing 
The witness is excused from further answering the question. 


164 Cr.-int. 23. According to your understanding of the second 
claim of the Pattee reissue, as set out at length by you in your 

direct examination, do you find as an entirety in any of the prior 

patents cited by you the subject-matter of the second claim ? 

Ans. It is not in any of the machines or patents or models to which 
I have been referred except in the Pattee reissue and original. 

Cr.-int. 24. Did I ask you anything about the machines or models 
to which you have been referred ? ) 

Ans. Not specifically. 

Cr.-int. 25. Now, answer the question without dragging into it that 
which is not called for, viz., according to your understanding of the 
second claim of the Pattee reissue, as set out at length by you in your 
direct examination, do you find as an entirety in any of the prior 
patents cited by you, the subject-matter of the second claim ? 

Ans. The Tasker patent seems to have everything except the draft 
plates of Pattee; instead of the draft plates it has an arrangement 
similar to the Buford hitching arm; these are not draft plates, as 
they do not form the draft connection between the plow beam and 
the horse. 


Complainant’s counsel states it appearing that the witness, who 
sets himself up as an expert, is totally unable to comprehend and 
answer the simplest form of question — declines to consume further 
time in cross-examination on this point, and especially directs the 
attention of the court as a fair guidance as to what importance is to 

be given to the testimony of such a witness. 
165 Counsel for defendants objects to the foregoing statement 
being spread upon the record, for the reason that it is an in- 
sult to the witness and to the court and an attempt to answer the 
statements of the witness by the smartness of counsel. 


Cr.-int. 26. In the Buford cultivators what, if anything, gives 
direction to the course of the wheels? 
Ans. The resistance of the ground and the pull of the horse come 


bined. 
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Cr.-int. 27. By the aid of what instrumentalities do the horses 
direct the course of the wheels in the Buford cultivators? 

Ans. Traces, the single-tree, and the hitching arms and hooks. 

Cr.-int. 28. To what hooks do you refer? 

Ans. The hitching hooks on the ends of the arms, 

Cr.-int. 29. What technical name, if any, do you give to those 
arms having hooks on their ends ? 

Ans. I have called them hitching arms. That is as good a term 
as any. 

Cr.-int. 30. Would it be incorrect to call them draft bars? 

Ans. I should say it would, as a draft bar or draft rod or draft 
plate must have some connection with the plow, and these arms 
have none. 

Cr.-int. 31. Is there any other way in the Buford cultivator of 
communicating draft other than by these bars which I have termed 
“draft bars?” 

Ans. I see none. 
166 Cr.-int. 32. The bars to which vou have referred, termed 
by me “ draft bars,” you find on the inner side of the wheel, 
do you not? 

Ans. Yes. 

Cr.-int. 33. In the Buford cultivator, “ Exhibit Buford Cultivator,” 
do you not find a rod on the outer side of the wheel connected with 
the outer end of the draft bar and with the outer end of the wheel 
spindle ? 

Ans. Yes; there is a brace in the position named. 

Cr.-int. 34. Now, in the cultivator, “ Exhibit Buford Cultivator,” 
is not the direction of the wheels controlled by those two parts and 
the draft of the horses? 

Ans. Yes; mainly. 

Cr.-int. 35. Do you not also find in the Buford cultivator that 
those two parts, the bars and the wheels, are united to the horizontal 
projections of the vertical sides forming part of the axle by a hinged 
connection ? 

Ans. They are pivoted to the beam frames, if that is what you 
mean. These beam frames are not part of the vertical portions of 
the axle. They are mere frames, in which the front ends of the 
beams are secured and adjusted. 

Cr.-int. 36. Are not what you term the “beam frames” rigidly 
connected to the axle? 

Ans. To the arch, they are. 

Cr.-int. 37. Have you ever seen a Pattee tongueless cultivator in 
operation in the field ? 

Ans. Not that I remember. 

Cr.-int. 38. Have you ever seen one with horses hitched to it? 

Ans. I think not. 
167 Cr.-int. 39. Have you ever seen a Buford tongueless culti- 
vator in operation in the field or with horses hitched to it? 

Ans. I think not. 

Cr.-int. 40. Have you ever seen a tongueless cultivator of any man- 
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facture in operation in the field or with horses hitched to it so as to 
observe its practical operation ? 

Ans. Not to particularly observe it; I may have seen them at a 
distance ? | 

Cr.-int.41. You have stated that you understand the construction 
and operation of the numerous cultivators shown and described in 
the prior patents cited by you. Is not your understanding confined 
to what you have derived from an examination and reading of those 
patents? 

Ans. Partly to that and partly to the practical and theoretical 
knowledge of mechanical instruments in general and to knowledge 
— from examination of a good many cultivators of different 

inds. 

Cr.-int. 42. Prior to this suit had you any occasion whatever to 
examine either the Pattee or the Buford tongueless cultivators ? 

Ans. Not the tongueless, but I have several times had to testify in 
cultivator cases, and had to examine a great many machines and 
patents not in this case. 


Redirect: 


R. D. 48. Is not the direction of the wheels in all two-wheeled 
cultivators and other two-wheeled vehicles controlled by the draft of 
the horse or team ? 

Ans. Asa rule it is; but in the Pattee reissue machine, when the 
plows are in operation, it is largely controlled by the plows. 


168  Recross: 


R. C. 44. In all two-wheeled plows and cultivators is there such a 
construction that one wheel may proceed in advance of the other 
and still maintain its parallelism ? 

Ans. In a great many there is, but not in all. | 

R. C. 45. Name any vehicles in which you find any such feature, 
excluding from the consideration of the question anything shown in 
any of the patents cited during this examination. 

Ans. I don’t think of any except the bicycle. 


WM. S. BATES. 
Subscribed and sworn to before me this 21st day of December, A. 
D. 1883. OK, 
O. W. BOND, 
Notary Public. 
And thereupon defendants rest. 
169 3 Notary’s Certificate. 
STATE OF ILLINOIs, \ ei 
* County of Cook, 


I, Oscar W. Bond, a notary public in and for the county of Cook, 
in the State aforesaid, do hereby certify that the foregoing deposition. 
of William S. Bates was taken before me at the time and place therein 
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specified by agreement — by consent of counsel made a part of this 


_ record; that the parties to the said cause were present at the — 


of the same, complainant, by its counsel, John R. Bennett, Esq., an 
defendants, by their counsel, L. L. Bond, Esq., as therein appears; 
that before deposing the said William S. Bates was by me first dul 
sworn to tell the truth, the whole truth, and nothing but the trut 
in the cause now pending in the United States circuit court for the 
eastern district of Missouri, wherein The Pattee Plow Company is 
complainant and Kingman and Company et al. are defendants; that 
his deposition was reduced to writing from his statements, and the 
same duly subscribed and sworn to by him as therein appears. 

And I do further certify that I am neither attorney nor of counsel 
for any of the parties in said deposition or caption named and am 
in nowise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and notarial 


seal this 21st day of December, A. D. 1883. 
[SEAL. ] O. W. BOND, 
Notary Public. 


170 And afterwards, to wit, on October 29th, 1884, the followin 
further proceedings were had and appear of record in sai 
cause, to wit: 


PaTTEE PLow CoMPAny, PR: | 
1 


KINGMAN AND Company, Defendants. 


This cause, being regularly called for trial, came on to be heard on 
this day, and was argued by counsel and submitted. . 


And afterwards, to wit, on March 2nd, 1885, the following further 
proceedings were had and appear of record in said cause, to wit: 


PatrEE PLow Company, Complainant, 
v8. 
KINGMAN AND Company, Defendants. 


This cause came on to be heard at this term of court upon 
171 the pleadings and proofs, and was argued by counsel and 
submitted. 

And the court, having fully considered the same and being now 
advised in the premises, finds— 

lst. That reissued patent 6080, of 1874, second claim of which is 
under consideration, has as to that claim expanded the original be- 
yond legal limits; therefore said reissued patent is void to the extent 
claimed, wherein the defendant is alleged to have infringed. 

2nd. That as to Kendall patent, No. 174,684, there is no infringe- 
ment. 7 

3d. That as to Pattee patent of 1877, No. 187,899, said patent is 


void, there being no novelty of invention therein that is patentable. 


It is, therefore, ordered, adjudged, and decreed that complainant’s 


112 THE PATTEE PIOW CO. VS. KINGMAN & CO. ET AL. 


bill of complaint be, and it is hereby, dismissed with costs to the 
defendants, to be taxed. 

172 It is further ordered that a fee bill or execution be issued 
therefor. 


And afterwards, to wit, on June 1st, 1885, the following further 
proceedings were had and appear of record in said cause, to wit: 


PaTTEE Plow Company, ce 
v8. 21 
KINGMAN AND Company, Defendants. 

On complainant’s motion an appeal is allowed to the Supreme 
Court of the United States on complainant giving an appeal bond 
in the sum of five hundred dollars, to be approved by the court or 
one of the judges thereof or by the clerk in vacation. 


And afterwards, to wit, on July 28th, 1885, the following, among 
other, proceedings were had and appear of record, to wit: 


PaTTEE PLow Company, Complainant, 
v8. 2163 
173 KINGMAN AND Company, Defendants. 


Now comes the complainant and presents its appeal bond, in the 
sum of five hundred dollars, which is approved and ordered to be 
filed; and thereupon it is ordered that the clerk of this court 
make out a complete transcript of the record and proceedings in this 
cause and transmit the same to the Supreme Court of the United 


States. 


Which said bond is in words and figures following, to wit: 


Know all men by these presents that we, The Pattee Plow Com- 
pany, as principal, and Lester M. Hall, as surety, are held and 
firmly bound unto Kingman and Company in the full and just sum 

of five hundred dollars, to. be paid to the said Kingman and 
174 Company or assigns; to which payment, well and truly to 

be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. 

Sealed with our seals and dated this twenty-eighth day of July, 
_ the year of our Lord one thousand eight hundred and eighty- 

ve. 

Whereas lately at the September term, A. D. 1884, of the circuit 
court of the United State for the eastern district of Missouri, in a suit 
depending in said court between Pattee Plow Company, plaintiff, 
and Kingman and Company, defendants, a decree was rendered 
against the said Pattee Plow Company, and the said Pattee Plow 
Company having obtained an appeal of the said court to reverse the 
decree in the aforesaid suit, and a citation directed to the said King- 
man and Company, citing and admonishing them to be and appear 
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No. 6,080. 


J. WH. PATTEE. 
Cultivaters. 


Reissued Oct. 6, 1874, 
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. 
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at a Supreme Court of the United States to be holden at Wash- 
175 — the second Monday of October next: 
ow, the condition of the above obligation is such that if 
the said Pattee Plow Company shall prosecute said appeal tv effect 
and answer all damages and costs if it fail to make good its plea, 
then the above obligation to be void ; else to remain in full force and° 
virtue. 
Sealed and delivered in presence of— 
PATTEE PLOW COMPANY, yas 


By H. H. PATTEE, SEAL. 
Sec’y & Treas. 
LESTER M. HALL. [SEAL. ] 


Approved by— 
A. P. SELBY, Clerk, 
By T. L. CRAWFORD, D. C. 


Endorsed: No. 2163. Pattee Plow Company vs. Kingman & Co. 
Bond, $500. Pattee Plow Co., principal; Lester M. Hall, surety. 
Filed 28 day of July, 1885. H. P. Selby, clerk. 


176 Upon the hearing of said cause the following opinion was 
delivered by Hon. Samuel Treat, judge, to wit: 


PaTTEE PLow Co.) 
v8. In Equity. No. 2163. 
KinGMAN & Co. f 


Reissued patent 6080, of 1874, 2nd claim of which is under con- 
sideration, has as to that claim expanded the original beyond legal 
limits. Therefore said reissued patent is void to the extent claimed, 
wherein the defendant is alleged to have infringed. 


Second. As to Kendall patent, No. 174,684, there is no infringe- 
ment. 


Third. As to Pattee patent of 1877, No. 187,899, said patent is 
void, there being no novelty of invention therein that is patentable. 


Bill dismissed with costs. 


(Here follows diagram marked p. 177.) 
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178 Unitep Strates PATENT OFFICE. 


James H. Parree, of Monmouth, Illinois, assignor to himself, Henry 
H. Pattee, and Ithamer P. Pillsbury. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 124,218, dated March 
5, 1872; reissue No. 6080, dated October 6, 1874; application filed 
July 22, 1874. 


To all whom it may concern: 
Be it known that I, James H. Pattee, of Monmouth, county of 


- Warren and State of Illinois, have invented certain improvements 


in cultivators, of which the following is a specification : | 

This invention relates to improvements in straddle-row cultivators 
or implements for cultivating both sides of a row of growing plants 
simultaneously; and the invention consists, first, in the combination 
of an elevated axle supported on wheels with two plow-beams carry- 
ing plows and handles and independently hinged or pivoted to the 
axle, so as to be retained in working position without rear connec- 
tion or support and move freely in a lateral, vertical, and longitudi- 
nal direction ; second, it consists in hinging the ends of the axle to 
plates, to which the draft-animals are attached, and which are sup- 
“-seieae on wheels in such manner that the wheels are retained in the 

ine of progression of the machine by the draft of the animals, and 
may either one be advanced forward of the other, throwing the axle 
diagonal with the line of progression, while the wheels preserve the 
same relative position to the said line of progression ; third, it con- 
sists in the combination of draft-plates with the wheels, constructed 
and arranged to support said wheels; fourth, it consists in the com- 
bination of plow-beams, carrying plows and handles, with an axle, 
to which the supporting-wheels are pivoted; fifth, it consists in a 
new combination of devices whereby the axle is retained in an ele- 
vated or upright position and the beams steady in working position; 
sixth, it consists in the arrangement of a hitching device with the 
draft-plates, which allow the draft-animals to advance or recede, the 
one ahead or in rear of the other, without influencing the plow- 
beams to the extent of the variation made by the said animals, all 
as hereinafter fully described. 

To enable others skilled in the art to make and use my invention, 
I will now proceed to describe the same with reference to the accom- 
panying drawing, in which— 

Figure 1 is a perspective view of a machine embodying my inven- 
tion. Fig. 2 is a top plan or view of Fig. 1. Fig. 3 is a side eleva- 
tion of the joint by which the beams are hinged to the axle. Fig. 
4 is a top view of the same joint with the beam-plate removed. Fig. 
5 is a side view of the beam-plate and the plate it rests against. 
Fig. 6 is a rear side elevation of the axle and the draft-plate. 

ferring to the parts by letters, letter A represents the axle, 
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formed as shown in the drawings, of an elevated central part, A, ver- 
tical side portions A’ A’, and horizontal projections a a, from each 
of the vertical side portions A’. B B are draft-plates, with project- 
ing forward ends 6, to which the draft-animals may be attached 
direct or by any suitable device, and with an enlarged rear end, 
from which project lugs 0’ 6’, corresponding with the projections a a 
of the axle A, to which they are hinged by vertical bolts C, as plainly 
shown in thedrawings. D Dare thesupporting wheels. E Earethe 
wheel-spindles, their inner ends shouldered, threaded, and secured 
in slots e in the lower ends of the plates B by nuts e’.. G Gare even- 
ers, pivoted near their centers in the forward ends of the plates B. 
H H are bars, their forward ends pivoted to the inner cule of the 
eveners G G, and their rearward ends pivoted to lugs a’ a’, which 

roject inwardly from the vertical parts A’ of the axle. I I are 
en on the outer ends of the eveners G G, to which the draft- 
animals are attached. JJ are bars, round in their cross-section, 
their central portions vertical, and their ends bent forward at right 
angles thereto, and are attached to the rear sides of the plates B. 
K K are the plow-beams. L L L Lare the standards, and ///1 the 
shovels. M M are the handles, same as in ordinary cultivators. 
N N are the beam-plates, one to each beam, their rear ends attached 
to the beams K K, their forward ends projecting therefrom and 
formed as hereinafter described. P P are hook-bolts, their hooked 
ends encircling the vertical parts of the bars J J. Q Q are circular 
plates, pierced with holes through which the shanks of the hook- 

bolts P pass. R RR Kare lugs on the plates Q, with semi- 
179 circular grooves on their faces next the bars J J, restin 
against said bars and holding the plates Q Q in a vertica 

position when pressed thereto. qq are segmental annular flanges 
on the outer edge of plates Q Q, ‘hich work in segmental annular 
recesses n n on the outer ends of the beam-plates N N. SS are seg- 
mental annular flanges projecting from the face of the plates Q 6, 
around the central holes through the same, forming fulcrums on 
which the beam-plates N N operate to allow the beams K K free 
vertical movement or oscillation without resting directly on the 
shanks of the bolts P P. T T are washers, pierced with holes, 
hrough which the bolts P P pass, and having segmental annular 
flanges ¢ ¢ on their faces next the beam-plates N N, which flanges fit 
into the recesses in the flanges S S and prevent the washers a 
turned by the frequent vertical movement of the plow-beams. U 
are nuts on the outer ends of the bolts P P. 

The operation is as follows: The axle is raised and lowered rela- 
tively to the wheels D D by adjusting the spindles E E in the slots 
ee. The axle A is held in working position, nearly vertical, by the 
segmental flanges g q on the plates Q Q engaging with the ends of 
the recesses n n in the beam-plates N N, while at the same time the 
recesses nn are a sufficient amount longer than the flanges q q to 
allow the beams the necessary amount of vertical movement for prac- 
tical purposes. ae? 

It will be evident that the draft-plates B support and give direc- 
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tion to the course of the wheels, while the wheels in turn serve to 
support them. 

At Fig. 2 it is plainly shown that either plow may be advanced 
forward of the other, and at the same time the beams be kept paral- 
lel, and the wheels D D neither inclined to the right or left, the wheel- 
spindles E E retaining their positions at right angles to the wheel- 
faces, to the line of progression, and to the plow-beams, each horse 
drawing his own plow in a great degree independent of the other, 
either end of the axle A advancing or falling back, turning on the 
pivotal bolts C. 

The dotted lines Y Y and Z Z at Fig. 2 show plainly by their rela- 
tive distances apart that the beams K K are not advanced, the one 
ahead of the other, as much as the draft-animals advance, the one 
ahead of its fellow, the distance of the lines Y Y apart showing the 
variations of the draft-animals, and the distance of the lines Z Z 
apart showing the variation of the beams. 

What I claim as new, and desire to secure by letters patent, is— 

1. The combination, in a walking straddle-row cultivator, of the 
following instrumentalities, viz., two wheels, D D, axle A, and two 
plow-beams, K K, each beam carrying a handle and one or more 
shovels or plows, and independently hinged to the axle, so as to be 
retained in working position without rear connection or support, 
and move freely in a lateral, vertical, and longitudinal direction, 
substantially as and for the purpose specified. 

2. The axle A, hinged to the wheel-spindle or draft-plates B B, so 
that the wheels are retained in the line of progression by the draft 
of the animals, when one is in advance of the other, substantially as 
described, and for the purpose specified. 

3. In combination with wheel D, draft-plate B, operating to sup- 
port and give direction to the wheel, substantially as and for the 
purpose specified. 

4, .The combination of the plow-beams K K, axle A, and wheels 
D D, the latter being hinged or pivoted to the axle to permit of one 
side moving in advance of the other, substantially as described, and 
for the purpose specified. 

5. The hinged axle A, sustained in an upright or vertical position 
by means of the plow-beams K K and their shovels or plows and 
the joint-pieces which connect the beams to the axle, substantially 
as and for the purpose set forth. 

6. The evener-bars G and bars H, combined and arranged to 
operate with the hinged axle A, plates B, and wheels D, substantially 


as and for the purpose specified. 
| JAMES H. PATTEE. 


Witnesses: : 
W. B. RICHARDS. 
ISAAC MARKS. 


(Here follows diagram marked p. 180.) 
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181 UnitTep States Patent OFFICE. 
Tuomas W. KENDALL, of Creston, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 174,684, dated 
March 14, 1876; application filed February 1, 1876. 


To all whom it may concern: 


Be it known that I, Thomas W. Kendall, of Creston, county of 
Union and State of Iowa, have invented certain improvements in 
tongueless cultivators, of which the following is a full, clear, and 
exact description, and such as will enable others skilled in the art 
to make and use the same, reference being had to the annexed 
drawing, in which— 

Figure 1 is a top view of a cultivator embodying my invention, 
and Fig. 2 is a side elevation. 

The nature of my invention relates toimprovements in tongueless 
cultivators ; and the invention consists, first, in the use of runners, 
attached to the truck-frame or axle in such manner that they will 
not interfere with the operations of the machine when in use, and 
will act as supporting-runners for the axle when the rear ends of 
the plows are elevated and suspended thereon; and, second, in the 
combination of hooks or rods for suspending the plows on the axle 
with said axle and plows, all as hereinafter fully described. 

Referring to the drawing by letters, letter A represents the axle, 
B the wheels, C the draft-plates, and D the plows, of an ordinary 
cultivator of the tongueless class. E E are the runners, constituting 
the main feature of my improvement. They are journaled on the 
outer ends of the spindles of the wheels B, midway their lengths, 
and their forward ends curved inward, and secured to the draft- 

lates C by a threaded end and nut, e, while their rear ends are ex- 
tended backward and downward, and curved into runners E’, as 
plainly shown at Fig. 2, and in such position that when the plows 
are in operation in the field, and the axle A in its upright normal 
position, the rear ends E’ of the runners E will be above and free 
from the surface of the ground, and when the rear ends of the plows 
are elevated and suspended by anv means from the uxle, the rear 
ends of the runners will rest upon the ground and support the axle 
from being pulled backward and downward. 

It will be evident that the runners E may be attached rigidly to 
any suitable part of the axle at one or more points of attachment, 
and extend backward in the same manner as described for my 
runner, and perform the same functions in substantially the same 
manner... 

F F are hook-rods, pivoted at their rear ends, one to each of the 
plow-beams, and their forward ends curved into clamps f, which 
may be slipped forward on the axle A, and which fit accuratel 
thereon. The forward ends of the hook-rods F, when engaged .wi 


Af 
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the axle, will sustain the plows in the elevated position shown at 
Fig. 2; and to prevent side movements while so elevated they may 
be united by a rear cross-rod,G. H H are hooks, into which the 
rods F may be dropped at their forward ends, and thereby sustained 
when not in use. 

A modification of the foregoing suspending device is shown by 
the dotted line, rearwardly-projecting bars I from the axle, on which 
the plows may be suspended by hooks J on their beams, also shown 


by dotted lines. 
What I claim as my invention, and desire to secure by letters 


patent, is— 

1. The runners E, arranged to support the axle of a tongueless 
cultivator, with the plows D suspended therefrom, in manner sub- 
stantially as described. 

2. The combination of the runners E, plows D, hook-rads F, and 
axle A of a tongueless cultivator, substantially as and for the pur- 
pose specified. 

8. The combination of the axle A, runners E, plows D, hook-rods 
F, and uniting cross-rod G, substantially as and for the purpose 
specified. 

In testimony that I claim the foregoing as my invention I have 


hereunto affixed my signature this 13th day of November, 1875. 
THOMAS W. KENDALL. 


Witnesses : 
THOMAS McKEE. 
W. B. RICHARDS. 


(Here follows diagram marked p. 182.) 


183 UnitEp States Patent OFFICE. 


Henry H. Patres, of Monmouth, Illinois, assignor of two-thirds of 
si right to James H. Pattee and Ithamar P. Pillsbury, of same 
place. 7 

Improvement in Cultivators. 


Specification forming part of Letters Patent No. 187,899, dated Feb- 
ruary 27, 1877; application filed December 5, 1876. 


To all whom 1t may concern : 


Be it known that I, Henry H. Pattee, of Monmouth, in the county 
of Warren and State of Illinois, have invented certain new and use- 
ful improvements in cultivators; and I do hereby declare that the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to which it appertains to make and 
use the same, reference being had to the accompanying drawing, and 
to letters of reference marked thereon, which form a part of this 


specification. 


H. H. PATTEE. 


CULTIVATOR. 
Ne. 187,899. Patented Feb. 27, 1877. 
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The nature of my invention relates to a new and improved mode 
of constructing the arch or central and main part of “ straddle-row” 
cultivator-beam yokes or axles, and of connecting the side parts 
thereto; and the invention consists in constructing said arch of 
curved adjacent bars of iron or steel, to the ends of which may be 
attached, by riveting, the cast-iron parts for securing thereto the 
plows and wheels, and which may be strengthened by the use of 
stiffening-bolts, all as hereinafter more fully described. 

The accompanying drawing represents, by different views, a cul- 
tivator-beam yoke or axle embodying my improvements, Figure 1 
being a top view of the axle; Fig. 2, an elevation showing the axle 
mounted on wheels; Fig. 3, a perspective view; Fig. 4, a sectional 
view in the line z z, Fig. 2. Figs. 5, 6,7, 8, and 9 are detail sec- 
tional views of modifications, hereinafter referred to. 

Referring to the parts by letters, the same part being represented 
by the same letter in the different views, A represents the arched 
central portion of a cultivator axle or beam yoke, formed of two sim- 
ilar bars, a a, of wrought-iron or (preferably) Bessemer steel, each 
bar of oblong rectangular form, or some similar form, in its cross- 
section, and each bar bent or curved edgewise, as plainly shown in 
the drawings, to form the arch A, when the two are placed adjacent 
to each other. B B represent the plates which carry the journals C 
C, to which the plows are attached ; and D represents the plate carry- 
ing the wheel E, and by which said wheel is pivoted to the plate D 
in a common and well-known class of cultivators. 

The plates B are so formed that they may be placed between the 
— : the bars a a, and be securely riveted or bolted therein by 

olts 4 6. 

It will be plainly seen that the foregoing described construction 
of the arch A, especially when made of Bessemer steel, will produce 
a stiff, strong, rigid arch without the weight required to produce an 
arch of a single bar having the necessary rigidity and strength to 
resist the various strains, and especiaily the torsional strain to which 
it is subjected in use. 

As a further means of stiffening the arch A a bolt, F, may be used 
for connecting the bars a a at their upper midlength portions, and 
other bolts F may be used at other points of the arch, if deemed 
necessary. | 

Figs. 5, 6, 7, 8,and 9 are modifications of the form which the bars 
a may have in their cross-sections. 

In wheel-cultivator axles, the necessary rise of the arch and width 
of span give considerable length to the bars of which the arch is 
formed, and necessitate great strength in the arch to resist the va- 
rious strains, and especially the torsional strain hereinbefore re- 
ferred to. The construction of elevated wide arch or axle of two 
nearly parallel bars, as herein described, it is found, offers great re- 
sistance to torsional strain, and especially adapts the construction 
to this use in tongueless cultivators. 

Having thus described my invention, what I claim as new, and 
desire tu secure by letters patent, is— 

The arched axle or beam yoke A of a straddle-row cultivator, con- 
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structed, as described, of similarly-curved bars a a of iron or steel, 
arranged side by side in close proximity, and parallel, or nearly so, 
and having the side plates B B secured to and between the curved 
bars a a, in manner substantially as and for the purpose specified. 

In testimony that I claim the foregoing as my own I affix my 


signature in presence of two witnesses. 
HENRY H. PATTEE. 


Witnesses : 
G. F. DAVIDSON. 
W. A. DRYDEN. 


184 (2-175.) 


Compy’?’s Ex. Fit—E WRAPPER AND ContTeNTs, HEIN & GRIMM 
Patent. D.5S. G., Sp. Ex. 


U.S. Cire’t Court, E. Dist. Mo. In Equity. 


PaTTEE Piow Co. vs. KINGMAN et al. 


DEPARTMENT OF THE INTERIOR, 
UniTED States PATENT OFFICE, 
GALESBURGH, ILL., May 21, ’84. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the 
letters patent granted Phillip Hein and Asmus H. Grimm Septem- 
ber 11, 1883, number 284,960, for improvement in cultivator. 

‘In testimony whereof I, Ben}. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 18th 
day of January, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

[Seal Patent Office United States of America. ] 


BENJ. BUTTERWORTH, 
Commissioner. 


185 In the Matter of the Application of Puirrp Hien & Asmus 
H. Grimm for Letters Patent for Cultivators. 


Howson’s Patent AGENCY, 
PHILADELPHIA, Apr. 12th, 1883. 
To the Hon. Commissioner of Patents. 

Sir: We herewith enclose specification and drawing relating to 
the above application. The first Government fee has been this day 
forwarded by check. | 

Very respectfully yours, HOWSON & SONS, 
Attorneys for P. Hien & A. W. Grimm. 


[Endorsed 5 U. 8. Patent Office, Apr. 13, 1883, 
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186 To'the Commissioner of Patents: 

Your petitioners, Phillip Hien and Asmus H. Grimn,, citi- 
zens of the United States, residing in Rock Island, Illinois, pray that 
letters patent may be granted to them as joint inventors for the im- 
provements in cultivators set forth in the annexed specification, and 
they hereby appoint Henry Howson, Charles Howson, and Henry 
Howson, Junior (of the firm of Howson & Sons, of the cities of Phila- 
delphia and Washington), their attorneys to prosecute this applica- 
tion, to make alterations and amendments therein, to receive the 
patent, and to transact all business in the Patent Office connected 
therewith. 

Signed at Rock Island, Illinois, this 21st day of March, 1883. 
PHILLIP HIEN. 
ASMUS H. GRIMM. 


187 Specification. 


To all whom it may concern: 

Be it known that we, Phillip Hien and Asmus H. Grimm, citizens 
of the United States, residing in Rock Island, Illinois, have invented 
certain improvements in cultivators, of which the following is a 

specification. 
188 The present improvements relate to the draft apparatus, to 
the means employed for connecting the cultivator 

Aug. 1, ’83. beams to the arched frame [to the construction of 

said arched frame]*, and to the method of hanging 
and supporting the bars or runners which are used when the ma- 
chine is being drawn to and from the field, and the beams are 
elevated, the objects of the improvements being too fully explained 
hereafter to need preliminary eg, eM 

In the accompanying drawings, Fig. 1, sheet 1, is . er 
view of the improved cultivator with both beams elevated; Fig. 2,a 
perspective view of the arched frame detached ; Fig, 3, sheet 2, aside 
view of that part of the machine to which our invention relates ; 
Fig. 4, a plan view of the same, and Figs. 5 to 12,inclusive, detached 
views of parts of the cultivator. The views on sheet 2 areon a 
larger scale than Figs. 1 and 2. 

A is the arched frame of the cultivator, and to the lower portion 
of this frame are securely bolted the open side frames B B, to which 

are pivoted in the manner described hereafter the cultivator 
189 beams D D, each of the latter being furnished with a suitable 
handle as usual. : 

The arched frame consists of a bar, z, with central rib, z’, the 
latter being discontinued some distance from the lower end of each 
leg of the arch so as to form seats, y, for the frames B. The arch 
thus made possesses the qualities of lightness and strength. 

The wheels F F are independent of each other, each wheel being 
free to turn on a short axle, G, a detached view of which is shown 
in Fig. 5. 

* Words and sentences enclosed in brackets erased in original. 
16—354 


A AN ED ane tne tanee 


aii ee 
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This axle has at the inner end a hollow vertical stem, a, which is 
adapted to eyes, 6 b, on one of the frames B, and is confined thereto | 
vertically by means of a cap, d, which bears upon the upper eye and 
is — in place by means of a bolt and nut, as shown in Figs. 5 
and 9. , 

By this means each axle is pivoted to the frame B so as to swing 
thereon. ) . 

Each draft bar, J, is hooked at the outer end for adaptation to the 
eye of the whiffletree, the inner ends of the draft bars being fitted to 
the stems a of the axles, between the eyes 6 0. 

From the outer ends of the draft bars to the outer ends of 
190 the axles extend rods, K, which are bent so as to accommo- 
date the wheels, the rear ends of the rods fitting over the ends 
of the axles, as shown in Figs. 1, 3, and 4, and being retained thereon 
by suitable pins. 
- By this means draft is applied to the axles both inside and outside 
of the wheels; hence there is a more direct pull upon the axle than 
when the draft is applied at one point only, the strain being thus 
more evenly distributed, risk of breakage lessened, and the wheels 
caused to quickly ard accurately follow any change in the direction 
of the draft, for as the outer end of the draft bar is moved to right 
or left there is a definite swinging movement of the axle and a 
proper change in the position of the wheel, as will be readily under- 
stood on reference to Figs. 1 and 4. 
To the front end of each beam D of the cultivator are bolted a 
ow of plates, f, the front ends of which are bent so as to embrace a 
lock, g, opening in the bars f, being adapted for the reception of 
two circular hubs, 7, on the block, so that the beam is pivoted 
191 tosaid block. The latter is pivoted to the frame B by means 
of a vertical bolt, m, so that a universal joint between the 
frames B and beams D is formed. The swinging movement of the 
beams on the hubs i of the blocks g is limited, however, by trans- 
verse bolts, n, which are adapted to slots, n’, in the block, so that the 
arch A is prevented from tipping forward or backward beyond a 
certain extent. To facilitate the manufacture of the block g it is 
made in halves, as shown in Figs. 4, 5, 6, 7, and 8. 

To a lug, p, on the rear end of each draft bar J is hung an arm, 
M, a lug, g, on said arm projecting beneath the hollow stem a of the 
axle G and having a projection, s, adapted to the central opening of 
said stem, so that while the arm M is free to swing with the draft 
bar and axle it cannot swing upward. (See Fig. 9.) 

To the rear end of each arm M is pivoted a runner, N, these run- 
ners bearing upon the ground and supporting the frame when the 
cultivator is being drawn to and from the field, as shown in Fig. 1, 

- the beams D in this case being elevated and supported by 
192 arms P projecting rearwardly from the arch. 

. Each runner consists of a lever, the short arm of which 
projects above the arm M, and when the runner is in use bears upon 
a dog, w (Fig. 10), this dog being hung within a slot in the arm M, 
and having shoulders bearing on the top of said arm so that when 
the parts are in the positions shown in Figs. 8 and 4 the runner is 
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locked to the arm so far as upward movement of its outer end is 
concerned. 

When it is not desired to use the runner, however, the latter may 
be moved so as to release the dog and permit it to be thrown up, as 
shown in Fig. 11, and the arm can then be thrown upward and for- 
ward to the position shown in Fig. 12, the dog being allowed to drop 
so as to afford a support for the runner. 

When the runner is thrown down again the short arm of the same 
will strike and lift the dog which will then fall into place beneath 
said arm so as to automatically lock the runner in position. 


193 Claims Filed with Original Application. 


We claim as our invention— 


[ 1st. 


The combination of the arched frame 

Subs. “A,” Aug. 1,83. A B of a tongueless cultivator with 

axles G, having vertical stems a, adapted 

to eyes on the frame, whereby each axle is free to swing with its 
wheel, as set forth. as 
nd. 


The combination of a swinging axle and its wheel with a draft 
attachment having a connection with the axle, both inside and out- 
side of the wheel, as specified. 


3rd. 


The combination of an axle having a stem, a, pivoted to the frame, 
the draft bar J, hung to said stem, and the rod K, connected to the 
draft bar and to the outer end of the axle, as specified. 

4th. 
[In pencil :] Pattee. 


The combination of the frame B and its eyes }, the axle G, with 
its stem a and the confining bolt and cap, as set forth.]* 


[5th.}* 4. 


The combination of the frames B, the blocks g pivoted thereto, 
und the beams D, the end plates f of which are pivoted to hubs 4 
on said blocks g, as set forth. 


194 [6th.]* 5. 


The combination of the frames B, the pivoted blocks g, having 
slots n’, and the beams D, having end plates f pivoted to the blocks 
g, and having bolts n adapted to the slots n’, as set forth. : 


* Words and sentences enclosed in brackets erased in original. 
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[7th.]* 6. 


The combination of the frames B, the bolts m, the blocks g, made 
in halves, and the beams D with platesf confining said halves, as 


set forth. 
[8th.]* 7. 


The combinations of the arms M, the pivoted runners N, and the 
locking dogs w, as set forth. : 


(9th. 


The combination of the runners N with 
Cancelled, Aug.1,’83. arms M, secured to and swinging with the 
draft bars, as set forth. 


~ 10th. : 
The arch A, consisting of a plate, z, with rib z’, as set forth. 
11th. 


The arch A, consisting of a ribbed plate, z, having the rib discon- 
tinued at and near the lower ends of the arch so as to form seats y, 
as set forth. |* 


195 In testimony whereof we have signed our names to this 
specification in the presence of two subscribing witnesses. 
PHILLIP HIEN. 
ASMUS H. GRIMM. 
Witnesses: 
_ M. M. CORBETT. 
ANDREW GINGLE. 


196 Oath. 


STATE OF ILLINOIS, 
Rock Island, 


Phillip Hien and Asmus H.Grimm, the above-nanied petitioner-, 
being duly sworn, depose and say that they verily believe them- 
selves to be the original, first, and joint inventors of the improve- 
ments in cultivators described and claimed in the annexed specifi- 
cation; that they do not know and do not believe that the same was 
ever before known or used; that the said invention has not been 

tented to themselves or to others, with their knowledge or consent, 
in any country ; that the said invention has not, to their knowledge, 
been in public use or on sale in the United States for more than two 
years prior to the filing of this application, and that they are citi- 
zens of the United States and residents of Rock Island, Illinois. 

PHILLIP HIEN. : 
ASMUS H. GRIMM. — 


* Words and sentences enclosed in brackets erased in original. 
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Sworn to and subscribed before me this 21st day of March, 1883. 
[. 8.] M. M. CORBETT. 
Notary Public. 


197 [Endorsed :] 91532. Specification. In the matter of P. 
Hien. Application for letters patent for cultivators. (U. 8S. 
Patent Office, Apr. 13, 1883.) 


198 91532. 
Room No. 50. “C.” 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE, 
WasuHineoTon, D. C., May 18th, 1883. 


Hien & Grimm, Howson & Sons, present: 
Cultivators. April 13th, ’83. 


The Ist claim is met by Woods & Whewell, 217,036, July 1st, ’79 
(wheel plows), and J. B. Christian, 260,164, June 27, ’82, and J. H. 
Pattee, 135,148, Jan’y 21, ’73 (par’l cult.); the 2nd, 3rd, and 4th by 
T. W. Kendall, 174,684, Mar. 14th, 76, and H. H. Pattee, 185,775, 
Dec. 26, 76 (par’l cult.); the 9th by Kendall and Christian, above 
cited. The 10th is not regarded as having no patentability, since 
T iron is used as freely as angle iron in plow beams, axles, &c. See 
H. H. Pattee, above cited. The 11th is rejected as without novelty. 
The rib might have extended down with a corresponding groove in 
the frame, and in either case it would not rise above average me- 
chanical intelligence. Claims 5, 6, 7, and 8 are not objected to. 

‘ine O. C. FOX, Exam. 


199 m [Endorsed :] 91532. Hien & Grimm. Rej., May, 18, ’83. 
iv. 1. 


200 In the Matter of the Application of Hien and Grimm for 
Letters Patent for Cultivator. 


Filed Ap’l 13, ’83. Serial No., 91532. 


PHILADELPHIA, July 16, 1883. 
Hon. Commissioner of Patents. 


Str: We respectfully request a reconsideration of the above appli- 
cation in view of the amendment hereto annexed. 

The references cited necessitate the abandonment of claims 1, 2, 
3, and 4, and also of claims 9, 10, and 11, but in place of claims 
1, 2,3, and 4 we have introduced three claims of a more restricted 
character, these claims being based on the exact construction of the 
axle-hanger and its attachments, a construction which differs ma- 


-terially from those shown in the references cited. 


Very respectfully, HOWSON & SONS, 
Att’ys for Hien & Grimm. 


et SR ee et 


nates ee 
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201 In the Matter of the Application of Hren and Grimm for 
Letters Patent for Cultivator. 


Filed Ap’l 13, ’83. Serial No., 91532. 


PHILADELPHIA, July 16, 1883. 


Hon. Commissioner of Patents. 
Sir: The specification of the above application is hereby amended 


as follows: } 
First. Erase the words “to the construction of said arched frame,” 


4th and 5th lines, page 2. 
_ Second. Substitute for the first four claims the following: 


1. 


The combination of the frame B, having eyes b 5, the axle 
G, having a stem, a, adapted to said eyes, and the cap d bear- 
ing upon the upper eye 6 and bolted to the upper end of the 
stem a, as set forth. 


2. 


The combination of the frame B, having eyes 6 6, the axle 
“A.” G, having a stem, a, adapted thereto, the draft bar J hung to 
the said stem a, and the rod K connected to the draft bar and 

to the outer end of the axle, as set forth. 


3. 


202 The combination of the frame B, the axle G, having a stem, 
a, adapted to eyes on the frame, the draft bar J, and the run- 
ner carrying arm M hung to the draft bar, and having a pro- 
—e 8, adapted to a central opening in the stem a, as set 

orth. 


Third. Change the numbers of claims 5, 6, 7,and 8 to 4, 5, 6, and 
7, respectively. . 
Fourth. Evase claims 9, 10, and 11. 
Very respectfully, HOWSON & SONS, 
Att’ys for Hien and Grimm. 


203 [Endorsed :] 91532. Room 50. Hein & Grimm. Am’d’'t 
A, Aug. 1, 83. Div.1. (U. 8. Patent Office, Aug. 1, 1883.) 
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204 (2-024.) 


Issue division. Serial No., 91532. 
All communications should be addressed to 
“The Commissioner of Patents, 
Washington, D. C.” 


DEPARTMENT OF THE INTERIOR, 
U.S. Parent Orrice, 
WasuHinoTon, D. C., Aug. 7th, 1883. 


Phillip Hien and Asmus H. Grimm, care Howson & Sons, present. 


Sir: Your application for a patent for an improvement in culti- 
vators, filed Ap’! 13th, 1883, has been examined and allowed. 

The final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six months from the time of 
this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the or of section 4897, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. The printing, photo-lithographing, and engrossing of the 
several patent parts, preparatory to final signing and sealing, will 
consume the intervening time, and such work will not be done until 
after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 
above given, date of allowance (which is the date of this circular), 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to assignees an assignment 
containing a request to that effect, together with the fee for record- 
ing the same, must be filed in this office on or before the date of 
payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 cents; twenty 
copies or more, 10 cents each. The money should accompany the 


order. ! 
Very respectfully, E. M. MARBLE, 


Commissioner of Patents. 
Electro’s (8762-25,000). 


[Printed across the face in red ink:] In remitting the final fee 
give the serial number at the head of this notice. 

[Printed on the margin in red ink:] The within title is that given 
by the examiner in charge as most appropriate to your invention. 
Should you desire a change in the same satisfactory reasons must 


be given therefor on or before the payment of the final fee. 
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205 Memorandum of Fee Paid at U. 8. Patent Office. 


Inventors, Phillip Hien and Asmus H. Grimm. 
Patent to be issued to inventors. 
Title of invention as allowed, cultivators. 
Date of filing of application, Ap’] 13th, 1883. 
Serial No. of application, 91532. 
Date of circular of allowance, Aug. 7th, 1883. 
Fee, $20. 
Fee paid Aug. 22d, 1883. 
Solicitors, Howson and Sons. 
_ Send patent to Howson and Sons, Philadelphia, Pa. 


[Endorsed :] U.S. Patent Office, Aug. 23, 1883. 


206 Serial number, 91532. Ex’r book No. 8%. Fox. 


~ 1883. 
Patent No. 284,960. 
Phillip Hien and Asmus H. Grimm, 
Of Rock Island, 
County of ; 
State of Illinois. 
Invention, cultivator. 


S Petition, April 13, 1883. 

= . | Affidavit, .£ to gies 

aS Specification, A 

*c& | Drawing,2sheets,“ “ “ 

‘s = } Model not required. 

a2 Specimen. 

i 1. First fee, cash, $15, April 13, 1883. 
a rT “ cert. 


App. filed complete Apr. 13th, ’83. 
Examined Aug. 4th, ’§3. O.C. Fox. 
Countersigned Aug. 6, 83. J. W. Babson, for Commissioner. 
Notice of allowance, Aug. 7th, 1883. 
2. Final fee, cash, $20, Aug. 23, 1883. 
ee “ cert., —— —, 188-. 
Patented Sept. 11, 1883. 
Att’y or P. O. address: Howson & Sons, present. 
207 Div.1. 1883. 
Contents. 
Application papers. 
1. Rej. May 18th, 1883. 
2. Am’d’t A, Aug. 1, ’83. 


_ Brief. 
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m 16. 
4488, 30 


20. 

Title, improvement in cultivators. 
Ex’d: E. L. L. 97 plows. 

C.F. Parallel cultivators. 


(Here follows diagram marked p. 208.) 
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Isaac ConsTANT, of Buffalo Heart Grove, Illinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 8483, dated No- 
vember 4, 1851. 


To all whom it may concern: 


Be it known that I, Isaac Constant, of Buffalo Heart Grove, San- 

-gamon county, State of Illinois, have invented a new and useful 

4 / machine for cultivating corn ; and I do hereby declare that the fol- 

lowing is a full and exact decription thereof. 

_ It consists of the two horizontal beams A Band CD. Near the 

' back end of the beam A B are firmly fastened two wrought-iron or 

' steel plowshares, I K and L M. Near the back end of the beam C 

Dare also two curresponding plowshares. Said beams are connected 

‘ together near the back end by the bow E F, which is fastened to said 

beams by thescrewsor boltsa 6. The beams may be farther separated 

by using the holes ¢ d instead of a 6. The beams are connected 

| a. ne at the front end by the bow G H, which is fastened by the 

bolts or screwsef. The front ends of the beams may be farther 

| separated by using the holes z h instead of ef. There are also two 

horizontal plow-beams, P Q and R S, connected with the handles 

_T U and V W, and fastened at the front end to the bow G H by 

means of a clevis. Into each of these last-mentioned beams is 

inserted a plowshare, N O and Y Z. If it is preferred these shares 
; may be removed and others of the form designated by letter X may | 

| be inserted. The last-mentioned beams are designed to work freely 

at the ow end, so that the shares N O and Y Z may be brought close 

7—354 
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together or separated while using the machine, as necessity requires. 
The design of the implement is to have three plowshares work on each 
side of a row of corn, and so to construct the intermediate jointed 
plows that they may work close to the corn and thoroughly culti- 
vate the ground between the rows. By using this machine the ground 
is more thoroughly worked and a greater amount of labor performed 
than by the machines now in use. 

What I claim, and desire to secure by Letters Patent, is— 

The intermediate jointed plows, in combination with the main 
cultivating-plows, as described, for enabling the plowman to plow 


nearer to or farther from the rows at will. 
ISAAC CONSTANT. 


Witnesses : 
JAS. C. CONKLING. 
BENJA. F. CHEW. 


(Here follows diagram marked p. 210.) 


211 * _Unrtrep States Patent OFFICE. 
ARNTON Sm1TH, of Girard, Illinois. 
Improvement in Plows. 


Specification forming part of Letters Patent No. 12241,dated January 
16, 1855. 


To all whom it may concern: 


Be it known that I, Arnton Smith, of the county of Macoupin and 
State of Illinois, have invented a new and useful improvement on 
plows; and FP do hereby declare that the following is a full, clear, 
and exact description of the construction and operation of the same, 
reference being had to the annexed drawings, making a part of this 
specification. ) 3 

The nature of my improvement consists in so constructing them 
that they shall admit of a free and independent motion of each other 
by means of the hinged slide rods D, in combination with the bar E 
and the coupling rod F, said rod F answering the double purpose of 
a coupler and a double-tree, and thus dispensing with the weight of 
a double-tree (usually employed), and consequently giving the plow- 
man greater control of the point of his plow than heretofore ob- 
tained. 

First. I construct two ordinary plows exactly alike, except that 
the share of one is on the right and throws the dirt to the right, and 
the share of the other is on the left and throws the dirt to the left, as 
shown by figures 1 and 2 in the accompanying drawings. A of Fig. 
1 represents the beam of the plow, which isa straight piece of timber 
mortised into the upright B, as shown in the drawings. B repre- 
sents the upright into which the beam is moftised, and extends 
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above the beam, as shown in the drawings, and may be longer or 
shorter to suit convenience. C represents the handle, one end of 
which is attached to the beam A and extends across the upright B 
a convenient distance, as shown in the drawings. 

Secondly. I then connect the two plows 1 and 2 as thus constructed 
together as follows: D represents slide-rods, one end of which is 
attached to the plow 1 and the other end to the plow 2, as shown in 
the drawings, which is designed to connect the two plows, and are 
to be lengthened or shortened at pleasure. E represents a light iron 
bar, extending from the upright of the plow 1 to the upright of the 
plow 2, and attached by iron bolts through the iron bar E and 
through the upright B, so that the same may be lengthened or short- 
ened with the slide-rods D. F represents the double-tree, which is 
attached to the end of the beam in the ordinary way, and which is 
also made to lengthen or shorten with the slide-rods D and the iron 
bar E, also made so as to attach a single-tree to each end of the double- 
tree or coupling-rod F. 

Having thus connected the two plows together, as before described, 
and attached a horse to each plow, I proceed to plow two furrows at 
atime. By placing them between two rows of corn I can plow next 
to each row and throw the dirt either up to cr away from the corn; 
or I can place the two plows on each side of a row of corn and plow 
each side of the corn-row and throw the dirt away from the corn or 
throw the same toward it, and thus hill up the corn, the slide-rods 
D being so made that the plows 1 and 2 may be changed so as to 
throw the dirt either to or from the other, the slide-rods D, the bar 
E, and the double-tree or coupling-rod F being so attached that the 
plows 1 and 2 may be guided as easily as one plow. They may be 
managed by one man with ease, and serve a valuable purpose for 
plowing corn, listing land, or laying off land for planting corn. 

I do not claim any of the separate parts of my plow as new, and I 
am aware that two plows have been united somewhat like mine, but 
so that both must advance together, and one must, when raised alone, 
rotate upon and affect the other, while my separate plows may move 
freely, Therefore 

What I claim as my invention, and desire to secure by letters 
patent, is— . 

The manner of coupling plow 1 with plow 2 by means of ye 
slide-rods D, bar E, and fod F for the purpose of allowing each Pp ow 
a somewhat free and independent motion, and yet bring the plows 
under the control of one hand of the plowman and in some degree 


control both plows, as set forth. 
ARNTON SMITH. 


Witnesses : 
W. W. FREEMAN. 
A. McKIM DUBOIS. - 


(Here follows diagram marked p. 212.) 
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213 UniTED States PATENT OFFICE. 
JouHn N. Baumann; of Muscatine, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 35985, dated July 
29, 1862. 


To all whom it may concern: 

Be it known that I, John N. Baumann, of Muscatine, in the county 
of Muscatine and State of Iowa, have invented a new and improved 
cultivator; and I dc hereby deciare that the following is a full, clear, 
and exact description of the same, reference being had to the accom- 
panying drawings, making a part of this specification, in which— 

Figure 1 is a plan or top view of my invention. Fig. 2 is a side 
sectional view of the same, taken in the line z 2, Fig. 1; Fig. 3,a 
detached front view of the clod-crusher pertaining to the same. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention consists in a novel arrangement of the chains of 
the draft mechanism, as hereinafter fully shown and described, 
whereby the chains are allowed to operate freely and with less fric- 
tion than hitherto. 

The invention also consists in the employment or use of a guard 
or clod-crusher, so constructed and arranged as to break the clods 
and prevent the plants being injured by them as they are thrown 
over by the plows. 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. 

A A represent two parallel beams, to the front ends of which up- 
rights B B are attached, one to each. These uprights are connected 
at their upper ends by a cross-bar,C, which is fitted in metal sockets 
D D, attached to the uprights, and secured therein by bolts a, which 
eg through any of a series of holes, 6, in the cross-bar C. (See 

i 


. 1.) 

Fo each upright B, at its lower part, there is secured a metal slide, 
E. These slides are simply plates provided at each side with a lip 
or flange to fit or lap over the front and back sides of the uprights 
to prevent them from moving or turning laterally. The slides are 
secured to the uprights by bolts c, which pass through any of a series 
of holes, d, in the uprights, and to the slides the axes of the wheels 
F are attached, which support the front part of the machine. It will 
be seen, therefore, that by adjusting the slides F higher or lower on 
the uprights B B the front ends of the beams A A may be more or 
less elevated and the plows hefeinafter described made to penetrate 


the earth at a greater or less distance, as may be desired. 


G G are two inclined posts or standards, to the lower ends of 
which shovel-plows H are attached, one to each. These posts or 
standards are secured one to each beam 4, and they are connected 
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at their upper ends by a cross-bar, I, said cross-bar being secured to 
to the standards by bolts e passing through it and through metal 
sockets J, which are secured to the standards. This arrangement is 
precisely the same as that described for securing the cross-bar C to 
the upper ends of the uprights B B, and it is necessary, as the con- 
nections of the cross-bar I require to be varied or changed with 
those of C in order that the beams A A may be adjusted parallel at 
a greater or less distance apart to suit the width of the spaces be- 
tween the rows of plants. 

K is a cross-bar, which is attached directly to the beams A A by 
means of hooks f f, which pass underneath the beams A A and up- 
ward at the inner sides of the beams, and thence through any of a 
series of holes, g,in the cross-bar K. The upper ends of these hooks 
have screw-threads cut on them and are provided with 1uts h, by 
which the cross-bar K may be snugly adjusted to the beams A A and 
at different points, as may be desired. 

To the center of the cross-bar I of the standards G G there is at- 
tached by a central bolt, 7, a double-tree, L. (See Fig. 2.) This: 
double-tree has a draft-chain, M, attached to each end of it, said 
draft-chains extending to the front part of the machine and passing 
under pulleys N N, which are fitted.in slides O O on the uprights 
B B, said slides O being constructed like the slides E, and secured to 
the uprights by bolts 7 in the same way as the slides E. A whiffle- 
tree, P, is attached to the front end of each draft-chain M. The 
double-tree is not shown in Fig. 1, as it would obstruct the view of 
the other parts of the machine. 

To the center of the cross-bar K there is secured by a bolt, k, a 
vertical bar, Q, which has an oblong slot made in it, through which | 
the bolt & passes. The lower part of the bar Q has two segment 
projections, 1, each of which has a curved slot, m, made in it, 
through which bolts n n pass, said bolts serving to secure in proper 

position two bars, R R, which are connected together and to 
214 =the bar Q at their upper ends by a pivot-bolt, o*. Fach bar 

R has a series of horizontal rods, 0, secured to it at equal dis- 
tances apart. These rods o serve as a guard or screen and protect 
the plants from clods which the plows H turn over or throw up in 
their passage through the soil. Theclods also will be broken by the 
rods o as they are pressed or forced against it by the action of the 
plows. This guard or clod-crusher may be adjusted in proper po- 
sition by moving the cross-bar K and securing it at the proper point 
on the beams A A. 

The plows H H are each permanently secured to a metal box, S, 
and these boxes are secured to the lower parts of the standards G G 
by bolts g. The boxes have a projection, r, at their upper and lower 
ends, which serve as bearing-surfaces for the plows and keep them 
out from the standards in-order to admit of the earth passing down 
between them and the standards. (See Fig. 2.) This arrangement 
prevents the earth being carried or shoved along by the plows. 

To the back part of each plow-beam A there is secured an in- 
clined standard, T. to the lower end of each of which there is attached 
a turn-plow, U, by means of boxes W, which are precisely similar 


134 THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


to the boxes S. The plows U are not in line with the plows H. The 
former project out from the beams A, as shown in Fig. 1, and are 
designed for plowing earth to or from the plants, as may be desired, 
the plows being changed from one standard T to the other, accord- 
ing to the direction in which the earth is to be thrown. The bars 
R R may be more or less spread by moving the bolts nn in the 
curved slots m m of the segments // of bar Q. The bars R R and 
their rods o pass along at each side of therows. The bar Q may be 
adjusted higher or lower to bar K by loosening the bolt k. When 
the guard or clod-crusher is not required it is removed from the ma- 
chine and a plow-standard, X (shown in red), attached to the cross- 
bar K, the plow of said standard serving to split or open the ridges 
or rows of previous crops, and thereby greatly facilitate the opera- 
tion of the machine when used in plowing stock ground. 

The line of draft, may be changed higher or lower by adjusting 
the pulley-slides O O higher or lower on their uprights B. This 
arrangement of the draft mechanism—to wit, the double-tree L L 
and draft-chains M M— insures an easy or light draft,and the cross- 
bars C, I, and K are sufficiently high to be above the tops of the 
plants. The erm p N N, in consequence of being adjustable, admit 
of the draft-chains M being regulated—placed higher or lower—as 
circumstances may require. These adjustable pulleys, it will be 
seen, are virtually the points from which the draft-chains act upon 
the machine, and are very important, as the line of draft may be 
raised or lowered at the will of the driver. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The attaching of the double-tree L to the cross-bar I of the 
standards G G, when used in combination with the chains M M, 
passing under adjustable pulleys N N, and a whiffletree, P, con- 
nected to each chain, substantially as and for the purpose set forth. 

2. The guard or clod-crusher consisting of the adjustable bars 
R R, provided with parallel rods o and attached to the bar Q, which 
is also adjustable, and secured to the cross-bar K, as set forth. 

JOHN N. BAUMANN. 


Witnesses : 
JOSEPH KLEINFELDER. 
JOSEPH MAYER. 


(Here follows diagram marked p. 215.) 
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216 Unitep Srates Parent OFFice. 


D. M. Davis, of —— an — to himself and W. L. F. 
ones, of same place. 


Improvement in Cultivators. 
Specification forming part of — Patent No. 43901, dated August 


? 


To all whom it may concern: 


Be it known that I, D. M. Davis, of Asbury, in the county of La 
Salle and State of Illinois, have invented a new and useful improve- 
ment in cultivators; and I do hereby declare that the following is a 
full and exact description of the same, reference being had to the 
accompanying drawings and the letters of reference marked thereon. 

The nature of my invention consists in so constructing a cultiva- 
tor that by a simple adjustment of the plows the soil can be thrown 
either to or from the plant, and also the depth which the plows run 
in the soil can be readily gaged. The space between the two sets of 
plows—which run, when in use, one on each side of a row—can be 
varied to adapt it to the different widths of space between the rows, 
and the plows can be thrown entirely from the soil to be driven to 
and from the field. 

To enable others skilled in the art to make and use my invention, 
I will proceed to describe its construction and operation. 

Figure 1 represents a top view of my improved cnltivator; Fig. 
2, a side view of the same. Fig. 3 is a side view of the cross- 
piece A. : 

T, the tongue of the cultivator, is firmly attached to the front 
cross-piece, B, and extends back to support the vibrating lever C. 
The two uprights F are supported upon wheels, and are attached to 
B by means of strips of metal, which are fastened to the sides of F 
and extend up through the slots in B and the plates ee, and are 
tightened by means of screw-nuts, as shown in Fig. 1. 

To the uprights F F the plow-beams E E are attached by means 
of clevises, as shown at a a, and they can be moved up or down on 
the uprights to regulate the depth of the plows in the soil. Fastened 
firmly to each of these beams is the plow-standard S, as more plainly 
shown in Fig. 2, the tops of which are fastened to the cross-piece A, 
and for the purpose of strength the braces d d are used, extending 
from the plow-beams to the cross-piece A. They are all fastened to 
the cross-piece A by means of bolts and nuts, or in some way so 
that they can be readily loosened for removal. 

l is a lever, with one end attached to the plow-beam E in such a 
manner as to allow it to turn vertically. Near the center of said 
lever the rod r is attached, which is also hooked to one end of the 
vibrating lever C. To the other end of C the rod r is hooked, which 
connects with the other plow-beam E. The connecting-piece D is 
bent both vertically, as shown in Fig. 2, and has two lateral angles 
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of about forty-five degrees each, as shown in Fig. 4, which gives a 
convenient shape to be attached to the plow-standard S, and gives 
both plow-blades the same relative angles to the direction of the 
line of draft, and places the rear biade so that it commences to cut 
the soil just where the front blade leaves ituncut. The plow-blades 
also have the same relative positions to each other and the same 
angles to the line of draft when the two sides of the cultivator are 
changed places, so as to throw the soil from the row instead of to it. 

To regulate the depth of the plows in the soil, the attachments of 
the plow-beams E E to the standards F F are raised or lowered in 
the holes shown in Fig. 2. To throw the soil from the row, instead 
of to it, the clevises a a are unfastened, the rods r r’ unhooked, the 
nuts y y y y loosened, and the two sides of the cultivator simply 
changed places. To regulate the width of space between the plows 
to adapt them to the space between the rows, the nuts that fasten 
the standards F F and S S to the cross-pieces B and A are loosened, 
and the standards on each side are moved to or from each other in 
the slots shown in the cross-pieces A and B. To raise the plow- 
blades from the soil to a suitable position for driving the cultivator 
to or from tlie field, the lever / is thrown down and hooked to the 
inside of the beam E, which throws the cultivator into the position 
shown by the red lines in Fig. 2. 

Having thus fully described the construction and operation of my 
improved cultivator, what I claim as my invention, and desire to 
secure by letters patent, is— 

The combination and arrangement of lever I, the rod r, the vibrat- 
ing lever C, the rod 7’, and the plow-beatin E, when constructed and 
operating substantially as herein delineated and described. 


D. M. DAVIS. 
‘Witnesses: 
LEWIS L. COBURN. 
W. E. MARRS. 
(Here follows diagram marked p. 217.) 
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JOHN SAVILL, of Monmouth, Illinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 52754, dated Feb- 
ruary 20, 1866. 


To all whom it may concern: 


Be it known that I, John Savill, of Monmouth, in the county of 
Warren and State of Illinois, have invented a new and improved 
cultivator; and I do hereby declare that the following is a full, 


clear, and exact description thereof, which will enable those skilled . 


4 
iij——AtwE—— 


wes @ Ons Oe weme Vv eovwvw’ 


oo’ Somer 


he 


We. 82,704. Patented: Feb. 20, 1866. 


ic hy 
om 


| 


-) Ss ( 


=\ 


ae 
, 


| 


a 


a Eee 


ter on «tae me om 


— ; pores a tecentiasinaeniatet aint hentmmanininn tute iad i aah OTANI GING | ase 
+ CRE NS Ee AR tN SON A A SORTER a np 


AEP ee pre ap = 


Ac rR eet rere neigh attained 


eee 


este erat amnseioeasn este iinaasdlagoraecasteeees ate ee 


THE PATTEE PLOW CO. YS. KINGMAN & CO. ET AL. 137 


in the art to make and use the same, reference being had to the ac- 
companying drawings, forming part of this specification, in which— 

Figure 1 is a side view of my invention; Fig. 2,a plan or top 
view of the same; Fig. 3, a transverse vertical section of a portion 
of the same, taken in the line z z, Fig. 1. 

Similar letters of reference indicate corresponding parts. 

This invention relates to a new and improved cultivator of that 
class in which the plow-beams are rendered adjustable, so that they 
may penetrate a greater or less depth into the earth, be raised out 
of the ground when the device is to be turned or moved from place 
to place, and the plows placed at a greater or less distance apart, as 
may be desired. 

The invention consists in a novel construction and arrangement 
of the parts, as hereinafter fully set forth, whereby the plow-beams 
may be adjusted with the greatest facility and a proper weight kept 
upon the neck-yoke at all times. 

A represents the draft-pole of the machine, to the rear part of 
which the axle B is attached, said axle being of curved or bent form 
and having horizontal arms a a attached to its ends. 

On each arm, a, a fork or bracket, C, is fitted loosely in which the 
wheels D are fitted, the axes of the wheels passing through the 
lower parts of the brackets, as shown in Figs. 1 and 3. 

To the upper parts of the brackets, above the arms a a, the front 
ends of the plow-beams E E are attached by pivot bolts 5, said beams 
resting upon circle-plates c, in order to provide them a proper sup- 
port and prevent wear. 

Each plow-beam has two plows, F F, attached in the usual way, 
the standards G being slightly inclined and braced by rods d, as 
shown in Figs. 1 and 2. 

A handle, H, is attached to each plow-beam, and to the rear end 
of the draft-pole two hooks, e e, are secured. 

To the front end of each plow-beam a splinter-bar, I, is attached, 
the inner ends of the latter being connected, by rods J, to a splinter- 
bar, K, attached to the draft-pole. By this arrangement a perfect 
evener or draft connection is obtained, the plows pulled hori- 
zontally along without having a tendency to dip or sink deeper into 
the earth than is required or to pass up out of the earth,and the 
draft of each horse equalized as near as may be. 

The plow-beams, it will be seen, may be moved laterally and also 
readily raised by lifting the rear ends of the plow-beams, as indicated 
in red in Fig. 1, and they may bé setalned te an elevated state by 
placing the inner brace-rods, d, over the hooks ¢, at the rear end 
of the draft-pole. In thus raising the plow-beams the wheels D are 
moved or thrown back, so that their axes will be at the rear of the 
arms a a, and the weight of the plow-beams on the rear of the draft- 
pole will be compensated for by this backward movement or adjust- 
ment of the wheels, and hence there will be a proper downward 
pressure on the neck-yoke. 

The plows may be adjusted at a greater or less distance oh by 
having the arms a a made sufficiently long to admit of the forks or 
brackets C being adjusted farther outward or inward on said arms, 
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the brackets being retained in proper position on the arms by means 

of thimbles or washers f, which may be made of different lengths 

and placed either at the outer or inner sides of the brackets. (See 

Fig. 3.) 

The depth of the penetration of the plows into the earth may be 

regulated by adjusting the axes of the wheels D higher or lower in 

the brackets C, a series of holes being made in the brackets to admit 
of that. 

219 Having thus described my invention, I claim as new, and 
desire to secure by letters patent— 

1. The bent axle A provided with arms a a, in combination with 
the brackets C C, containing the wheels D and fitted on the arms a, 
substantially as and for the purpose set forth. 

2. Connecting the front ends of the plow-beams E E to the upper 
ends of the brackets C C by pivot-bolts b, arranged with circle-plates 
c, substantially as and for the purpose specified. 

3. The evener or draft-regulator, composed of the splinter-bars I I 
K, connected by the rods J, and arranged substantially as described. 

JOHN SAVILL. 


Witneses: 
ELIAS WILLITS. 
WM. S. STRUTHERS. 


(Here follows diagram marked p. 220.) 


221 UnitTep States PATENT OFFICE. 
Ira A. PALMER, of Monmouth, Illinois. 
Improvement in Oultivators. 


Specification forming part of Letters Patent No. 68784, dated Sep- 
tember 10, 1867. 


To all whom it may concern: 


Be it known that I, Ira A. Palmer, of the city of Monmouth, 
county of Warren and State of Illinois, have invented a new and 
useful cultivator for cultivating plants in rows, and I do hereby de- 
clare the following to be a full, clear, and exact description of the 
construction and operation of the same, reference being had to the 
annexed drawings, making a part of this specification, in which— 

Figure 1 is an isometric perspective view of the whole machine, 
and Fig. 2 a perspective view of the joint for attaching plows to the 
main frame. 

My invention relates to the peculiar construction of the main 
frame, by which it is made to balance when in use or when the 
plows are swung up; also to the manner of attaching the plow-beams 
to the main frame, and the device for regulating the height of plows 
when swung at will. 


No. 68,784. 


|. A. PALMER. 
Wheel-Cultivator. 


Patented Sept. 10, 1867, 


’ 


J. SCHRODER. 


Wheel Cultivator. 


Patented Sept. 24, 18 


Inventor. 
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Witnesses: 
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To enable others skilled in the art to make and use my invention, 
I proceed to the following fuller description : 

The main frame I form of the pieces C and D, the piece C stand- 
ing vertical, and D placed at any suitable angle to it, and bearing 
the spindles for the wheels, on which all are mounted at their lower 
ends. The pieces C and D, I connect at the top by the cross-pieces 
A A, and the longitudinal pieces B B, extending B B back from the 
main frame sufficient to hook up the plows on when not in use or 
moving, as seen at Fig. 1, by the left-hand plow. This construction 
of frame throws the weight of the entire frame forward of the wheels, 
so that when in use the draft at the point F and the draw on the 
shovels s’’ just balance the whole and prevent the tongue “throwing 
up” at the forward end, and when the plows are both swung by the 
hook z they balance the weight forward when not in use. 

The plows I attach near the lower end of frame by the device seen 
at Fig. 2. 

The jaws P P are arranged with a series of holes, w’’ w’’ w’’, for 
side adjustment, and with semicircular bearings S’’ 8S” 8”, corre- 
sponding with said holes. These bearings receive the strain on the 
“cross-knuckle” when in use and take all strain entirely off of the 

in 1”, 
: The plates T, one of which is seen at Fig. 2, I use on the end of 
the plow-beams. These plates T, I construct with flanges to engage 
the beams, and with socket to receive the knuckle r’’. 

The knuckle p” r’” I construct with the cross-piece r’’ nearer one 
end than the other of the vertical piece p’”’, so that by irverting it 
I procure a vertical adjustment of the plow-beams. This construc- 
tion of knuckle, it will be seen, with the attachment furnishes a 
durable, cheap, and solid joint, and one which will hold the plows 
steady, not allowing them to turn or roll, at the same time allowing 
perfect freedom in both lateral and vertical movement on the pins 
a” and l, which pass through the jaws P and knuckle r” p”. 

The hook z is provided with a screw, by which to shorten or 
lengthen the same above the beam to enable the plowman to swing 
his plows higher or lower at pleasure. ! 

What I claim as my invention, and desire to secure by letters 
patent, is— 

1. The construction of the frame A D C B substantially as de- 
scribed, and for the purpose set forth. 

2. The adjustable hook z as arranged, and for the purpose de- 
scribed. 

3. The jaws P P, knuckle r” p”, adjustable pins a” /’’, and plates 


T, constructed and arranged as described, and for the purpose set 


forth. 
IRA A. PALMER. 


Witnesses: 
W. B. RICHARDS. 
M. L. SHAW. 


(Here follows diagram marked p. 222.) 
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223 , Unitep States PATENT OFFICE. 
JoHn Scuroper, of Kickapoo, Illinois. 
Letters Patent No. 69255, dated September 24, 1867. 
Improvement in Cultivators. 


The schedule referred to in these Letters Patent and making part of! 
the same. 


To all whom it may concern: 

Be it known that I, John Schroder, of Kickapoo, in the county of 
Peoria and State of Illinois, have invented.a new and useful improve- 
ment in cultivators; and I do hereby declare that the following is a 
full, clear, and exact description thereof, which will enable those 
skilled in the art to make and use the same, reference being had to 
the accompanying drawings, forming part of this specification, in 
which— 

Figure 1 represents a longitudinal vertical section of my improved 
cultivator. 

Figure 2 is a plan or top view of the same. 

Similar letters of reference indicate corresponding parts. 

This invention relates to a new device for regulating the draught 
of the horsesand for equalizing the same; also for making the plough- 
beams flexible, so that they can be turned in every direction. 

The invention consists in arranging a frame which rests upon 
small wheels and upon which the pole or tongue is immovably fixed. 
To the under side of the tongue is pivoted a cross-beam so that it can 
turn on its pivot. The plough-beams, which consist each of two 
pieces, that are connected by vertical pins, are, by means of hori- 
zontal pins, pivoted to bars or plates projecting from the under side 
of the aforesaid cross-beam. ‘The horses are ‘hitched to triangular 
braces that are hinged to the front of the cross-beam so that the 
draught-attachment and the plough-beams are al]l connected by flex- 
ible joints and each horse will draw its own plough on a single-tree, 
although the draught will be equalized as if the horses were hitched 
to a double-tree. 

. A represents a horizontal bar, fitted upon the upper ends of two 
uprights, B, that rest upon small wheels C.. The tongue D is secured 
upon the bar A by means of a bolt or bolts, and is steadied by braces 

, as is clearly shown in the drawing. F is a cross-bar, which is by 
a pin, a, pivoted to the under or upper side of the tongue D. From 
its ends, or nearly from the same, are suspended plates or pendants 
G, to which the front ends of the plough-beams H are pivoted by 
means of pins 6, said bars G being perforated so as to allow the height 
of the plough-beams to be adjusted as shown. The front portion of 
each plough-beam is made of two pieces, the short front or coupling- 
piece c being pivoted by a vertical pin, d, to the front pieces of the 
plough-beam. The latter can thus swing up and down, around the 
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Reissued Feb. 6, 1877. 


J. SCHRODER, 
Assignor to H. H. PATTER. 
CULTIVATOR. 
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pin 5, and to either side on the pin d,asshown. The plough-stand- 
ards II and the handles J are fitted to the plough-beams in the usual 
or any suitable manner. The ploughshares K may be of suitable 
shape and construction, according to the work tobe done. On each 
plough-beam is a staple, L, by means of which the beam can be 
raised and its rear end be suspended from a hook, M, formed on pro- 


_ jections from the frame A, or on the rear ends of the braces E, as 


| beams to the frame A by means of 
_ bar, F, the latter being pivoted to the tongue D, substantially as set 


295 


shown by red lines in Fig.1. The draught-attachment consists of 
two converging bars, N, hinged with their outer ends to the pend- 
ants G or to the cross-bar F,, or some downward projection from the 
same, as shown. On their connection or front end is formed a hook 


_ to which the whiffletree is secured. One such draught-attachment 
_ is formed near each end of the bar F, nearly in front of and in line 
_ with each plough-beam, and the connections are such that perfect 
| regularity and adjustment of power will be attained. 


I claim as new, and desire to secure by letters patent— 
1. The manner, herein shown and described, of securing the plough- 
ndants G and a movable cross- 


forth. 7 
2. The above, in combination with the swinging draught-bars N, 


JOHN SCHRODER. 


| made as described. 


Witnesses: 
JACOB BEST. 
PETER BLUMLY. 


(Here follows diagram marked p. 224.) 


Unitep States PATENT OFFICE. 


JoHN Scuroéper, of Kickapoo, assignor to Henry H. Pattee, of 
| Monmouth, Illinois. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 69255, dated Se 
tember 24, 1867; Reissue No. 7496, dated February 6, 1877; appli- 
cation filed January 16, 1877. 


Division A. 
To all whom it may concern: 

Be it known that I, John Schréder, of Kickapoo, in the county of 
Peoria and State of Illinois, have invented certain new and useful 
er eg ee in cultivators. 

‘he following description, taken in connection with the accom- 
panying plate of drawings, hereinafter referred to, forms a full and 


exact specification, wherein are set forth the nature and principles 
of the invention by which the same may be distinguished from 
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others for the same general purpose, together with what is claimed 

= new and desired to be secured by letters patent of the United 
tates. 

This part of my invention relates to that class of cultivator-plows 
used for cultivating both sides of a row of growing plants at the 
same time, and as the machine is drawn forward contiguous thereto 
by a draft animal attached to each side of the machine in such 
manner that each animal draws singly the plow on its side of the 
machine known as side-draft cultivators. 

The invention consists in two plow-beams connected by an arched 
beam-yoke in such manner that either end of said beam-yoke may 
be advanced or receded with its respective plow without disturbing 
the parallelism of the plow-beams, which are hinged or jointed to 
the yoke in such manner as to permit of their being moved or 
oscillated laterally and freely when the ends of the yoke are at 
right angles to the path of the machine, or when either end is ad- 
vanced or receded. ) 

The invention also consists in two plow-beams, connected by an 
arched beam-yoke in such manner that either end of said beam- 
yoke may be advanced or receded, with its respective plow, without 
disturbing the parallelism of the plow-beams, which are hinged or 
jointed to the yoke in such manner as to permit of their being 
moved or oscillated laterally and freely, and to sustain the plows in 
an upright working position, without rear connections or other 
supports. It also consists in two plow-beams connected by an arched 
beam-yoke in such manner that either end of said beam-yoke 
may be advanced or receded with its respective plow without dis- 
turbing the parallelism of the plow-beams, which are hinged or 
jointed to the yoke in such manner as to permit of their being 
moved or oscillated laterally and vertically, freely, when the ends of 
yoke are right angles to the path of the machine, or when either 
end is advanced or receded, and at the same time sustain the plows 
in an upright working position without rear connections or other 
supports. 

The invention further consists in the use of draft-rods or braces 
attached to the arched beam-yoke, so that the draft animal at each 
end of said yoke may draw its own plow, and the draft-braces tend 
to steady the arched yoke in an upright position when the draft is 
applied and tine plows in use, and farther hinged to the beam-yoke, 
so as to be retained parallel with the line of progression of the 
machine, while the beam-yoke is obliquely thereto, all as hereinafter 
fully described. | 

In the accompanying drawings figure 1 is a sectional view of a 
cultivator embodying my invention, in the line z 2 of Fig. 2. Fig. 
is a top-plan view. 

Referring to the parts by letters, A represents an arched beam- 
yoke, consisting of an upper central part, a, and vertical side arms 
or parts a’. The vertical parts a’ are flat bars, as shown in the 
drawings, and pierced with holes a”. B Bare plow-beams, each 
having a handle, b, and standards 0’ carrying shovels b” affixed to 
its rear portion. CC are the joint pieces for hinging the plow-beams 
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to the beam-yoke A. Their forward ends are bifurcated or formed 
into two flat plates, cc, which embrace a flat bar, a’, of the beam- 
yoke, and are pierced with a hole through which a bolt, d, passes to 
pivot them to the bar a’ in such manner that they may have only 
a vertical movement on the bolt d’, as an axis of flexure. The rear 
ends of the joint pieces C are flattened and embraced between an 
upper and a lower plate, e, which plates e constitute the forward end 
of the plow-beam, to which the rear ends of the plates c are pivoted 
by a bolt, e’, on which the plow-beam may have lateral movement 
only, as.an axis of flexure. 

F is the draft device, one at each end of the beam-yoke, consist- 

ing of an upper and lower bar, ff, the lower bar hinged to 
226 the lower part of the vertical bar a’, and the upper bar hinged 

to its upper end or to the bara, so that they may remain 
parallel with the line of progression of the machine, when the beam- 
yoke is obliquely thereto. The forward ends converge and are 
formed into a hook, f’, to which the single-tree g is attached. H is 
a bar elevated and supported by side arms h, to the lower ends of 
which wheels I are journaled. J is a guide-pole secured upon the 
bar H by boltsy and bracesj’. K is a pivot-bolt passing loosely 
through the pole J and the central part of the bar a, and removably 
secured therein by a key, & The bar a may be freely oscillated in 
a horizontal plane on the bolt K. 

In operation a plow-beam, B, is on each side of a row of plants, 
and is drawn, each beam, by the animal attached to its forward end 
by a single-tree, g, and as the machine is drawn across the field the 
beams B may be moved laterally and independently of each other, 
as shown by dotted lines at Fig. 2 and on the axes é’ to avoid plants 
out of line, obstructions, &c., and independently vertically on the axes 
d for any purpose desired, while at thesame time they are held upright 
in working positions by their connections to the beam-yoke. Either 
animal may advance or recede in relation to its fellow animal, thus 
throwing the beam-yoke A obliquely with the path of the machine, as 
shown by dotted lines at Fig. 2, without disturbing the parallelism 
of the plow-beams with each other and with the path of the machine 
or interfering with the free vertical or lateral oscillation of the same 
when operating either in advance of the other, as the machine 
traverses the field. The draft-bars ff act as braces when the draft 
is applied thereto, and tend to sustain the beam-yoke in a steady 
upright position, especially when the beams are flexed vertically, 
aud much in the same manner that the draft applied to each end 
of the yoke holds it firmly while the plows are flexed laterally 
thereon. 

What I claiin as new, and desire to secure by letters patent, is— 

1. Two plow-beams, B B, connected together by an elevated beam- 
hare A, so that either may operate in advance of the other, while 

th are drawn forward in the line of progression by draft animals 
attached to each side of the machine, so that each animal draws in 
a inanner its adjacent plow, the attachment of the plow-beams to 
said yoke being by joints, which permit of moving the beams freely 
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and independently in a lateral direction, combined and operating 
substantially as described and for the purpose specified. 

2. Two plow-beams, B B, connected together by an elevated beam- 
oke, A, so that either may operate in advance of the other, while 
oth are drawn forward in the line of progression by draft animals 

attached to each side of the machine, so that each animal draws in a 
manner its adjacent plow, the attachment of the plow-beams to said 
yoke being by joints which sustain the plows in an upright work- 
ing position without rear connections or other support, and permit 
of their being moved or oscillated freely in a lateral direction, com- 
bined and operating substantially as described and for the purpose 


_ Specified. 


3. Two plow-beams, B B, connected together by an elevated beam- 
oke, A, so that either may operate in advance of the other, while 
both are drawn forward in the line of progression by draft animals 
attached to each side of the machine, so that each animal draws in 
a manner its adjacent plow, the attachment of the plow-beams to 
said yoke being by joints, which sustain the plows in an upright 
working position without rear connections or other support, and 
permit of their being moved or oscillated freely in a lateral or verti- 
cal direction, combined and operating substantially as described 
and for the purpose specified. | 

4, The draft-bars f f, connected to the upper and lower portions 
of the arched beam-yoke A, and arranged to operate with said beam- 
yoke and with the two plow-beams B B connected thereto, substan- 
tially as described and for the purpose specified. 

5. The draft-bars f f, hinged to the beam-yoke A, and combined 
to operate with said beam-yoke and plow-beams B B, substantially 
as described and for the purpose specified. 

In testimony that I claim the foregoing as my invention I have 
hereunto set my signature this 5th day of _ ttre 1877. | 
JOHN SCHRODER. 
Witnesses : 

A. M. GIBBONS. 
J. C. McKENZIE. 


(Here follows diagram marked p. 227.) 
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S. G. Peasopy, of Champaign, Illinois. 
Letters Patent No. 84575, dated December 1, 1868. 
Improvement in Cultivators. 


The schedule referred to in these Letters Patent and making part of » 
the same. 


To all whom it may concern: 


Be it known that I, 8. G. Peabody, of Champaign, in the county 
of Champaign and State of Illinois, have inveuted a new and useful 
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improvement in cultivators, and I do hereby declare that the follow- 
ing is a full, clear, and exact description thereof, which will enable 
others skilled in the art to make and use the same, reference being 
had to the accompanying drawings, forming part of this specifica- 
tion. 

Figure 1 is a top or plan view of my improved cultivator, part 
being broken away to show the construction. 

Figure 2 is a detail sectional view of the same taken through the 
line x2, Fig. 1. 

Similar letters of reference indicate corresponding parts. 

My invention has for its object to furnish an improved cultivator, 
which shall be so constructed and arranged that the direction of the 
wheels may be easily changed by the operator, so that the direction 
of the plows may be instantly changed by the advance of the wheels 
in the new direction, thus enabling the machine to be easily and 
accurately guided in plowing crooked rows or in avoiding irregular 
hills, and 

It consists in the construction and combination of various parts, 
as hereinafter more fully described. ! 

A is the tongue, to which the cross-bar B is securely attached. 

In the cross-bar B near each end are formed two holes, in which 
are placed metallic bushes or tubes C, which are secured in place by 
the plate D, to which they are securely attached or upon which they 
are formed, and which is securely bolted to the said cross-bar, as 
shown in Fig. 2. 

E are shafts or arms, the upper ends of which are swivelled in the 
outer ones of the bushes or tubes C. 

The lower ends of the shafts or arms E are bent outward at right 
angles to form axles for the wheels F’, as shown in Fig. 2. 

G are shafts or arms, the upper ends of which are swivelled in the 
inner ones of the bushes or tubes C. 

The lower parts of the vertical shafts G are flattened and have 
several holes formed through them for the reception of the bolts by 
which the forward ends of the plow-beams H are adjustably pivoted 
to said shafts G. 

The lower ends of the shafts G are supported against the draught- 
strain by the braces I, the rear ends of which are secured to the lower 
ends of the said shafts G and the upper ends of which are secured to 
the tongue A. 

J is a gear-wheel or the segment of a gear-wheel, which is attached 
to or formed upon the shaft or arm E and the teeth of which mesh 
into the teeth of the gear-wheel or segment of a gear-wheel K formed 
upon or attached to the shaft G so that by moving the rear ends of 
the beams H to the right or left the direction of the wheels F may 
be instantly changed to the right or left. 

L are the plow-standards, which are securely attached to the rear 
parts of the beams H by bolts which pass through the upper ends of 
the said standards and through the said beams. 

The standards L are kept at the desired distance from the beams 
H by blocks M interposed between the said standards and beams, ag 
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shown in Fig. 1, and they are further secured in place and strengtb- 
ened against the draught-strain by the braces N, as shown. 

To the lower ends of the standards L are attached shovels or plows 
O or scrapers P, according to the purpose for which the cultivator is 
to be used, said plows or scrapers being adjusted to throw the soil 
towards or from the plants, as may be <esired. 

Q are the handles, the forward ends of which are secured to the 
beams H and the rear ends of which are supported by braces at- 
tached to the rear part of the beams H. 

The handles Q are adjustably connected to each other by the rods 
R, the outer ends of which are pivoted to the said handles Q and the 
inner ends of which are adjustably secured to each other by the 
clamp S, so that the said handles may be secured to each other at 
any desired distance apart. 

T are hooks pivoted to the beams H and which may be hooked 
upon the cross-bar U attached to the rearwardly-projecting end of 
the tongue A to hold the plows away from the ground when pass- 
ing from place to place. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. An arrangement of mechanism by means of which the direc- 
tion of the wheels F may be changed by the lateral movement of 
the plow-beams H, substantially as herein shown-and described and 
for the purpose set forth. 

2. The combination of the bushes or tubes C, swivelled shaft or 
axle E, gear-wheels or segments of gear-wheels J K, and swivelled 
shaft G with each other and with the wheel F, cross-bar B, and 
plow-beams H, substantially as herein shown and described and for 


the purpose set forth. 
S. G. PEABODY. 


Witnesses : 
A. H. STARR. 
E. B. AYRES. 
(Here follows diagram marked p. 229.) 
230 Unitep States Patent OFFICE. 


Jacon Hurr, of Young America, II]linois. 
Letters Patent No. 86160, dated January 26, 1869. 
Improvement in Cultivators. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern: 


Be it known that I, Jacob Huff, of Young America, in tlfe county 
of Warren and State of Illinois, have invented certain new and use- 
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ful improvements in cultivators, and I do hereby declare that the 
following is a full, clear,and exact description of the same, reference 
being had to the accompanying drawings, making a portion of this 
specification, in which— 

Figure 1 is a perspective view of my invention. 

Similar letters of reference indicate corresponding parts. 

The nature of this invention relates to a cultivator of that kind 
called “ walking-cultivator ;” and 

The invention consists in the peculiar arrangement for adjusting 
the distance of the plows apart; also in the combination of parts 
forming the frame, and attaching the hitching device in such way 
thereto that the proper line of draught may be preserved from the 
horse’s hames to the front end of the plow-beams. 

It also consists in a novel way of attaching the plows to the main 
frame, so as to allow free lateral and vertical movement of said 
plows. 

To enable others to understand the construction and operation 
~ my invention, I will proceed to describe it with reference to the 

rawings. 

Letter A represents a curved or bowed axle, strengthened by the 
piece B, on its highest point. 

Letter E represents the draught-pole, attached to the axle A, in 
the centre, and braced by the rods C. : 

D represents flat bars, of wrought-iron, attached to the axle A, at 
their upper end, and curved outward, and passing through the axle 
A at the lower end, and provided with nut 4. 

S represents a plate, carrying the wheel-spindles F, and having 
slots, VV, through which the bolt T and bar D” pass, for securing 
it to the main frame, and allowing vertical adjustment of the frame, 
and consequently of the plow-beams. 

L is a part of the joint or coupling for attaching the plows to the 
main frame, and contains a slot through its centre, which slides on 


_ the bar D”, allowing lateral adjustment of the plows, and being 


held at any desired point by the thumb-screw P. 

m represents a bearing-plate, pivoted or jointed to plate L, by 
the bolt ¢, on which vertical movement of the plows is obtained. 

J represents the beam-plates, attached to the end of the beams, 
and extending out far enough to receive the bearing-plates m, which 
are pivoted to them by a vertical bolt, n, allowing lateral movement 
of the plows. : 

W represents hooks, which are pivoted to the front end of plates 
L, and connect forward with the draught-bow X. 

X represents a draught-bow, connected to the under side of the 


_ tongue E, arched and =? downward, with the ends horizontal, 


| 


’ 


- and to which are sesoay the 


ars Z, which connect at the upper 
end, by means of hooks g, with the double-tree. 

The single-trees are attached to hooks, a, with series of holes, e e, 
whereby the draught is kept in a line from the horse’s shoulders to 
the plow-beams; at the same time, so connected with the double-tree 
that unevenness of motion in the draught-animals will not be trans- 
mitted to the plows. . 
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What I claim as new, and desire to secure by letters patent, is— 
The combination of the axle A with support B, the slide S, braces 
C, and tongue E, substantially as described and for the purpose set 


forth. 
JACOB HUFF. 


Witnesses: 
JAMES H. MARTIN. 
JOHN M. MARTIN. 


(Here follows diagrams marked pp. 231 & 232.) 
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JAMEs B. Skinner, of Rockford, Illinois. 
Improvement in Oultivators. 


Specification forming part of Letters Patent No. 98112, dated Decem- 
ber 21, 1869. 


To all whom it may concern: 


Be it known that I, James B. Skinner, of Rockford, in the county 
of Winnebago and State of Illinois, have invented a new and useful 
improvement in cultivators, and I do hereby declare that the follow- 
ing is a full and exact description of the same, reference being had 
- the accompanying drawings and to the letters of reference marked 
thereon. 

This invention relates to that class of cultivators in which the 
machine is controlled by a person walking behind it, and it consists, 
first, in the employment of caster-wheels in connection with a rigid 
frame having vertical movement; secord, in adjusting said frame 
vertically upon the yoke-standards of the caster-wheels by means of . 
levers; third, in adjusting the frame vertically by means of hinged 
standards arising from the wheels, which are caused to approach 
more or less nearly to the line of the perpendicular by the operation 
of a lever; fourth, in the construction of the frame; fifth, in the 
manner of attaching the shovel-standards to the beams; and, sixth, 
in the manner of attaching the braces to the standards. 

It further consists also in certain details of construction, which, in 
connection with the foregoing, will be fully described hereinafter. 

In the drawings figure 1 represents a side elevation of my inven- 
tion ; Fig. 2 represents a plan view; Figs. 3 and 4 represent side 
elevations of a modification of the same, and Figs. 5, 6,7, and 8 
views of parts detached. 

To enable others skilled in the art to which my invention apper- 
tains to make and use the same, I will now proceed to describe fully 
its construction and operation. 

A A represent caster-wheels of the ordinary construction, having 
the yokes a a with standards a’ a’. | 
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B B represent cross-beams, which are provided at their ends with 
sockets, chooust which pass the standards a’ of the wheels A, as 
shown. Between the beams B B are placed the shovel-beams C C, 
which extend rearward sufficiently far to receive the shovel-stand- 
ards D D, and may be carried forward also and be united to form the 
pole. If desired, however, the pole may be formed of separate pieces 
united to the beams C or it may consist of a single piece suitably se- 
cured to the cross-beams B. The beams C C are united front and 
rear by cross-bars c c’,and they are also secured to the beams B by 
means of screw-bolts, asshown. These cross-bars and also the upper 
beam, B, are provided with holes for the fastening bolts at different 
points along their lengths, so that, if desired, the beams C C may be 
adjusted in relation to each other and either be brought nearer to- 
gether or spread farther apart. The rear cross-bar, c’, is provided 
with handles c*, as shown, which are located upon one side of the - 
center. To the front cross-bar, c, is attached, by means of asuitable 
bolt, the draft-bar E, which has at both ends irons e e with holes e’. 
The cross-beams B B, with the shovel-beams C C and cross-bars ¢ ¢’, 
constitute a rigid frame-work, which has a vertical movement upon 
the standards a’ of the wheels A. To adjust this frame-work at will, 
I provide on each side a lever, F, which has its fulcrum in the clevis- 
shaped standard f. This standard rises from the journal of the 
caster-wheel and extends above the periphery of the latter sufficiently 
far to permit the fulcrum of the lever to be adjusted vertically at 
will. To enable this adjustment to be accomplished the standard, 
above the periphery of the wheel, has its sides parallel with each 
other, with just sufficient space between them to permit the passa 
of the lever. Suitable holes are provided in each side, and the pin 
upon which the lever rests is moved at will to any desired set of 
holes. The end of the short arm of the lever is provided with an 
orifice, through which passes the standard a’ of wheels A. 

G represents a washer encircling the standard a’, which rests 
upon the lever F, as shown. This washer is made rounding upon 
its lower side, so that when the lever is used the lifting-power is ex- 
erted as near the center as possible, and thus all tendency to bind is 
prevented. By the operation of the lever F the beams B are elevated 
or depressed. To retain them in any desired position, I employ the 
spring-stop devices shown, which may be placed above or below the 
levers at will. H represents a stop, to which is connected, by means 
of the rod h, the handle h’. h? represents a spring. The stop H 

may be sprung either into suitable holes in the standard, as 
234 shown in Fig. 1, or into the sockets of a rack-bar, as shown 
: in Fig. 3. ‘The latter method is believed to be preferable. 
_ The rack-bar may be attached to the standard in any suitable man- 
ner, and may or may not pass up through the lever, as shown in the 
drawings. 

A modification of my lifting devices is shown in Fig. 4. 

I represents the supporting-wheel, which is connected to the frame 
by means of the bar i, the upper ends of which are attached to the 
pins 7’ in such manner as to permit a swinging movement. 
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J represents the lever, which is connected to the wheel I by means 
of the standard j, in which it may be adjusted in the manner here- 
inbefore described. 

K represents a rack-bar, the front end of which is secured by the 
pin 7’, and the rear end curved in such manner as to be convenient 
to the lever J. The latter is provided with suitable stop devices, by 
the use of which, in connection with the rack-bar, its position 1s 
regulated at will. By the movement of the lever J the bar ¢ is 
moved nearer to or farther from the line of the perpendicular, and 
consequently the frame is elevated or depressed, as the case may be. 
| The manner of attaching the shovel-standards to the beams will 
now be described. 

D represents standards of mach the usual construction, which 
have the shovels m. N N represent rings provided with tie bearing- 
surfaces n n, bolts n’ n’, and orifices n? n?, which are secured.to the 
beam C C at suitable points by means of nuts, as shown. Through 
these rings project the upper ends of the standards D. 

n® represents a set-screw, which is inserted into the orifice n? (the 
latter being suitably threaded for that purpose), which serves to re- 
tain the standard firmly in place. 

The braces O are attached to the standards in the following man- 
ner: o represents a slotted socket, in which the lower end of the 
brace rests, and to which it is secured by means of ‘a wooden pin, 
which passes through both brace and socket, as shown. The socket 
is provided with an eye, o’, in which is caught a hook-bolt, o?, the bolt 
end of which passes through the standard, and is secured by a nut, 
as shown. 

The operation of my machine is as follows: In moving to the — 
field the entire frame is elevated by means of the levers, so that the 
shovels are clear of the ground. The levers themselves may be 
connected to the rear shovel-standards by means of hooks caught 
into staples, as shown. This arrangement is not absolutely neces- 
sary, excepting when the machine is backward. Ordinarily the 
levers are detached from the standards and the hooks caught into 
staples on the sides of the levers, as shown. When the field is 
reached the frame is adjusted on the yoke-standards by the levers at 
such height as will permit the shovels to penetrate to the proper 
depth. The machine is now ready for motion. As it moves across 
the field the operator walks behind and moves the machine to either 
side by means of the handles at the rear, or by taking hold of the 
rear end of the machine. It will readily be observed that a slight 
movement of the rear end of the machine will cause the wheels to 
turn or swivel and carry the machine in that direction, thereby 
assisting the operator in the lateral movement of the machine. 
With this machine, therefore, the most crooked rows of corn can be 
cultivated with great precision and ease. The shovels can be easily 
and quickly adjusted to throw earth to or from the rows by simply 
loosening the set-screw in the ring. The fastening which connects 
the standard to the brace is rane as to permit an easy swinging 
movement when it is desired to turn the standard, and such, also, 
as will easily give way when a serious obstruction is met with, and 
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rmit the connection to be quickly made again when the obstacle 
is passed. When the pin in the brace does give way the bearing- 
surface n of the ring N permits the easy movement of the standard 
without strain upon any of the parts. 

The construction of the frame is peculiar and desirable. It is 
formed of few parts, but these nreall rigidly connected, so that the 
requisite strength is obtained. The shovel-beams may be brought 
together or separated in order to lessen or increase the distance 
tween the shovels, as may be desired. The line of draft may be 
lowered or raised by simply attaching the team to the irons of the 
draft-bar at a lower or higher point, as may be desired. 

The construction of the entire machine is such that the ground 
can be clearly seen by the operator, and the necessary movements 
quickly and easily made. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent uf the United States, is— | 

1. The combination of caster-wheels with a rigid frame having 
vertical movement, substantially as described. 

2. The combination of a cultivator-frame having vertical move- 
ment with a lever, when said frame is adjusted vertically by said 
lever, substantially as and for the purpose described. 

3. The combination of a frame resting upon wheels attached by 
swinging bars with levers, when said levers operate to raise or de- 

ress the frame, substantially as described. 

4. The cultivator-frame described, consisting of the cross-beams 
B B, shovel-beams C C, and cross-bars c c’, when arranged for adjust- 
ment substantially as described, for the purpose set forth. 

5. The adjustable standard f, in combination with the levers F and 
wheels A, as and for the purpose described. 

6. The levers F, with spring stop devices described, in combina- 
tion with the standard f and yoke-standard a’, substantially as de- 

scribed. 
235 7. The washer G, when constructed as described, and used 
in connection with the levers F and the frame, as and for the 
purpose described. 

8. The machine described, consisting, essentially, of the wheels A 
aa’, frame BBC Cec’, lifting devices F f H h, standards M, and 
shovels m, the whole being combined and arranged as described, for 
the purpose set forth. 

This specification signed and witnessed this 21st day of August, 


1869. 
JAMES B. SKINNER. 


Witnesses : 
G. W. FORD. 
H. W. CARPENTER. 


(Here follows diagram marked p. 236.) 
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237 Unitep States PATENT OFFICE. 
GEORGE W. Owens, of Fairfield, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 118,549, dated August 
29, 1871. 


To all whom it may concern: 


Be it known that I, George W. Owens, of the city of Fairfield, 
county of Jefferson and State of lowa, have invented a new and im- 
proved cultivator for corn, and for other crops planted like corn ; 
and I hereby declare that the following is a full and exact descrip- 
tion thereof, reference being had to the accompanying drawing and 
to the letters of reference marked thereon. | 

The nature of my invention consists of a double harrow, armed 
with teeth,and diamond and shovel plows so connected and arranged 
that either division of the implement can be at work on the ground 
at pleasure, by means of a slide and a stationary ring or staple; also, 
that one division can be several inches in advance of the other, and 
also several inches below the other, by the operation of the ring or 
staple and slide ; also, of a shield, provided with a spring and mov- 
able slats, to prevent clods of earth or other obstructions from fall- 
ing upon the growing crops; it has also an upward and downward 
motion, to accommodate itself to uneven ground ; also, that the two 
sides of the implement, by means of the plan of connection, may be 
folded together for convenience in transportation, and for other pur- 
poses hereafter indicated. 

To enable others skilled in the art to make and use my invention, 
I will proceed to describe its operation and construction. 

Figure 1 is a perspective view of my cultivator. Fig. 2 is a view 
of the shield. Fig. 3 represents the connection of the two divisions 
of the implement when the same are folded together. 

Similar letters indicate like parts in each of the figures. 

A represents the main frame of the implement, being two angular 
frames armed with teeth L, plows L, &c. H shows the handles. 
K K’, &c., are the points of attachment of the brackets E E, &c. 
They are attached by means of a bolt, with three or more openings 
on either side, by which the space between the shields and the in- 
terior surface of the frame may be increased or diminished at pleas- 
ure. B B are plates to which are attached the movable slides C C C. 
These slides can be raised or lowered by means of a slot,G, in which 
the bolt works. Dis a spring, attached to the interior surface of the 
frame, giving free motion to the shield from side to side, and also 
upward and downward, to accommodate it to any obstructions, as 
clods of earth, sods, &., and to have the implement work 
satisfactory on uneven ground. Thus, while one section or 
division of the implement is on high ground the other may 
be depressed to accommodate itself to any inequality of surface. 
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Fig. 3 is a detached drawing of the shield or fender, showing the 
spring D, the plate B, where it is attached to the interior sur- 
face of the frame A, the movable slides C C. C, and the ar- 
rangement by which the bolt, working in a slot, G, may enable the 
slides to be moved at pleasure. [isan eye, in which the iron frame 
holding the slot G works, giving upward and downward motion to 
the shield C C C and eneblin the same to accommodate itself to 
uneven ground. Fig. 3 is a detached drawing of the connection 
between the two separate divisions of the implement. K shows the 
arrangement of openings and bolt, as set forth in Fig. 1, and for the 
purposes indicated. E E and F are two iron brackets or arrange- 
ments, attached to the upper surface or interior side of both ends of 
the implement. The one is furnished with a stationary ring or sta- 
ple, F, in which the free surface of the bracket on the opposite side 
works with euse. This arrangement permits one section or division 
of the implement to be eight to twelve inches in advance of the 
other ; it enables the operator to raise one or other section to pass 
an obstruction, to rade injury to the growing crop; to depress 
either side at pleasure to accommodate the implement to uneven 
surface ; to fold the implement for convenience of transportation ; to 
raise either side with ease to cleanse it of weeds, &c. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

The arrangement of the cultivators A A, coupling device E E F, 
self-adjusting clod-fenders B C C C, and spring D, as set forth and 


described. 
GEORGE W. OWENS. 
Witnesses: 
JOHN R. SHAFFEN. 
B. S. McELHINNY. 


(Here follows diagram marked p. 238.) 
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' ANDREW Cooper, of Macomb, Illinois, assignor of one-half his right 
to Martha E. Updegraff, of same place. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 145,848, dated De- 
cem ber 23, 1873 ; application filed October 6, 1877. 


To all whom it may concern : 

Be it known that I, Andrew Cooper, of the city of Macomb, iu the 
county of McDonough and State of Illinois, have invented a new and 
useful improvement in cultivators ; and I do hereby declare that the 
seer gone is a full and exact description of the same, reference being 
had to the accompanying drawings and to the letters of reference 
marked thereon. 

20—354 
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This invention relates to that class of cultivators that runs astride 
the rows, and which is adapted, by mczns of its peculiar construc- 
tion, to operate without a tongue. The novelty consists in connect- 
ing the two frames by means of hinges to a center-pivoted bar, so 
that when the draft is applied it keeps the cultivator in an upright 
and easily manageable position. 

In the drawings, figure 1 represents, in a perspective view, all of 
my improvement. In Fig.2 I represent a plan, showing the manner 
in which the frame operates. 

To enable others skilled in the art to make and use my inven- 
tion, I will now proceed to describe fully its construction and opera- 
tion. 

A A, Fig.1, represent two rectangular frames, attached to a strad- 
dle-bar, D, with hinge-joints, shown ati? In front of the frames 
A A, projecting forward, are hitching-frames, shown at J J. These 
frames are composed of four rods welded together at the points a suf- 
ficient length to form a solid eye. They are then spread out and 
slightly curved, so that each rod acts as a brace, and is bolted firmly 
to the frames A A, as shown. Thesingle-tree is attached to the links 
nd n n represent the axle-points. CC represent a part of the plow- 

ms. 

The operation of my improved cultivator will now be described. 
In consequence of the non-employment of a tongue, the horses are 
each hitched to the frames J J by means of a single-tree, each horse 
drawing his half of the cultivator, and if one horse should get a 
small distance ahead of the other, drawing one-half of the culti- 
vator forward, as shown in Fig. 2, it does not affect the other, merely 
drawing the two frames A A nearer together, which does not affect 
the operation of the plows. The turning at the end of the rows is 
accomplished more speedily than with that class of cultivators that 
have tongues, and with more ease. 

It can be taken apart and transferred from place to place without 
any inconvenience, and can be put together again in a few minutes, 
making a simple, cheap, and durable cultivator, and not liable to 
get out of order. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. In a parallel cultivator, the frames A A carrying the wheel- 
spindles n, the draft attachment J,and the plow-beams C, all con- 
structed and combined as shown, for the purpose set forth. 

2. The combination of the frames A A, draft. attachment J, and 
center-bar D, having arched arms, and connecting the frames by 
means of hinged joints t, substantially as shown and described and 


for the purpose specified. 
| ANDREW COOPER. 


Witnesses : 
THOS. J. PRICE. 
WM. FISHER. 


(Here follow diagrams marked pp. 240 & 241.) 


POPES att ile. BM lp Ai tence a 


iii. 


OA AN A MR a 


Ft Murdock 
iatttiltig Geear 
SV 2g, 098 


18OO. 
ad. 40, 
LBfe nfo 


4M 


ee ea ee . 


SIONS a ENN ILE LE LOI OO 


G. COnLvez/2 
CUM IAD? 


SI? 4 898 LOUSSLEL Att. 5, 136-4. 


- 


THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 155 


242 Unitep States Patent OFFICE. 
GEORGE OwEN, of Jacksonville, Illinois. 
Improvement in Plow-Couplings. 


Specification forming part of Letters Patent No. 34316, dated Feb- 
ruary 4, 1862; Reissue No. 1598, dated January 5, 1864. 


To all whom it may concern: 


Be it known than I, George Owen, of Jacksonville, in the county 
of Morgan and State of Illinois, have invented a new and improved 
coupling for double plows for the purpose of planting and cultivat- 
ing, and I do hereby declare that the following is a full and exact 
description thereof, reference being had to the accompanying draw- 
ings, making part of this specification. 

eae 1 is a plan of two plows connected by my improved coup- 
ling; Fig. 2, a side elevation thereof; Fig. 3, a rear view of a part 
detached ; Fig. 4, a rear view of the whole, showing curved or bent 
coupling-bars to suit the purpose of cultivating over-high corn or 
other growing crop; Fig. 5, a plan of a part detached. 

Like letters designate corresponding parts in all of the figures. 

The object of my invention is to connect two plows for planting 
two rows at once, or for cultivating between two rowsof corn or other 
crop at the same time in such a manner that the plows may be as 
readily managed and controlled as one plow; that each plow at the 
same time may have all the freedom of motion desirable independ- 
ent of the other; that they may be both adapted to the variable 
motions and positions of the team without disarrangement, and that 
the distances between the two plows may be varied by adjustment 
at pleasure. 

n order to effect these results I employ two coupling-bars, C D, 
having the following qualities and effects: rigidity, so as to keep the 
plows A A properly separated ; adjustability in length from the 
shortest to the Noases practicable and desirable extent, so as to 
adapt the distance of the plows to all desirable purposes and con- 
ditions, being freely jointed to the plows, and in other respects ar- 
ranged so that all the necessary freedom of motion may be allowed 
to one plow independent of the other, and yet connecting the plows 
in such positions that one plow will keep the other in proper con- 
trol, whereby both may be readily managed by one attendant. 

To give the coupling-bars C D the two first-named qualities in a 
— and practicable manner they are respectively of a greater or 
ess nuinber of separate parts, p p p and rr r, one lapping by an- 
other, substantially as represented in the drawings, there being none 
of them short enough to bring the plows as close together as ever 
desired by using two of them, and sufficient of them in number to 
' separate the plows as widely as ever required by pr hey three or 

more of them. These parts are joined rigidly together by rte 
one end of one with an eye or loop, j, through a nearly right-angl 


} 
156 THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


projection thereof, just large enough to receive the tongue end of 
the adjacent part, substantially as shown, and having the plates thus 
lapped perforated with holes u u at uniform distances apart, through 
which screw-bolts v v are inserted, and thus confine the parts rigidly 
together. By changing the bolts to different holes the length of the 
coupling-bar is readily varied at pleasure, and whenever the change 
in length is too great to be effected by simple adjustment in this way 
one or more of the parts of which the bar is composed are removed 
or inserted, as required. | 

The extremities of the coupling-bars, constructed as above de- 
scribed, are formed into eyes or rings q q, which are respectively 
linked into the eyes of eyebolts m mandnn. These eyebolts are 
passed through holes in the standards cc of the plows and secured 
there by nuts, so that the plows are thus freely. jointed to the cou- 
pling-bars, and since the coupling-bars are placed parallel with each 
other, the plows also being in parallel positions, the joint motions of 
the plows may be freely made, eitber vertically or horizontally, as 
much as desired. Thus, for example, one plow may be freely raised 
or lowered without disturbing the other plow; or one plow may ad- 
vance beyond the other, as one horse may go a little ahead of his 
mate, without restraint or injury to the working of the plows; but, 
on the other hand, in order that one plow may be sufficiently con- 
trolled by the other, so that one attendant may easily manage both, 
one coupling-bar, C, is considerably lower down than the other 
coupling-bar, D,so that when one plow is held upright the other 
must remain upright also, and one coupling bar is considerably far- 
ther forward than the other, so that however much one plow may 
advance before the other, they must remain parallel, and if one is 

straightforward the other also must be straightforward. 
243 With this coupling of the two plows only one handle, d, is 
required for each, the attendant holding the single handle of 
each plow, respectively, in each hand ; but since the plows A A may 
be used separately for other purposes, each may be provided with a 
connecting-bolt, w, or its equivalent, for attching a second handle to 
the plow in the usual manner. 

The mold-boards 6 6 of the two plows turn in opposite directions— 
say both outward—so that when running between different rows of 
corn the soil may be turned up against or away from all the rows 
alike; or, if the plows are near together, by the same arrangement 
they may turn the soil from both sides of the row between them ; 
or the mold-boards may both turn inward toward each other; or 
they may both turn in the same direction, if desired, for a special 
purpose, and they may be so adjusted as to cultivate midway be- 
tween the rows or otherwise. 

By using very short coupling-bar parts or pieces s s,as seen at the 
ends of the lower coupling-bar, C,in Fig. 4, and jointing them to 
the rear ends of the plow-beams a a, as there shown, the plows may 
be brought close together and used as one plow—useful for digging 

tatoes, for instance. In this case the forward ends of the plow- 

ms a a are Seer om § coupled by simply hooking the draft-hook 
into the clevises of both. 
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In order that the front ends of the plow-beams a a may be kept 
at the proper distances apart, so as not to bring strain on the coup- 
ling-bars, a rigid draft-bar, B, is employed. This is provided with 
sets of holes //, Fig. 3, at uniform distances apart, corresponding 
with the distances between the holes u u of the coupling-bars C D, 
and into two of these holes hooks or ring-bolts g g are inserted, for 
the purpose of connecting the draft-bar with the clevises f f on the 
plow-beams, the holes // used being the proper ones to keep the 
plow-beamsat the desired distance apart. Other hooks or staples, h h, 
are secured to the draft-bar to hitch the whiffletrees to for drawing 
the plows. This draft-bar B may also be constructed in parts adjust- 
able upon each other in the same manner as the coupling-bars C D, 
and for the same purpose. The only practical difficulty in the way 
is in making it sufficiently rigid nail strong at the same time to 
serve as a draft-bar. By using it simply as a coupling-bar there is 
no we in the way, and [ contemplate such a modification of 
the plan. 

When the corn or other crop is high, so that the lower coupling- 
bar, C, and the front draft or coupling bar, B, would be liable to 
strike and injure it, the following construction is adopted: Two of 
the middle division parts, ¢ t, Fig. 4,of the coupling-bar C are curved 
or bent upward, substantially as represented, so as to carry the por- 
tion which is to pass over the corn high enough to prevent injury to 
the same. It will be seen that the same mode of uniting and adjust- 
ing the parts of this curved or bent coupling-bar is employed as 
with the straight coupling-bar; but for the sake of convenience it 
may be desirable to hinge the ends of this curved or bent coupling- 
bar to the rear ends of the plow-beams a a, as shown in Fig. 4, in- 
stead of jointing them to the standards cc; but this is not essential. 
A single middle part only may be curved or bent; but in that case 
it is required to Se too loon for every capability of the coupling; 
or more than two parts may combine to form the curve, _ 

In order that the raised or: curved portion of the coupling-bar 
may be kept securely upright, it is usually suspended from the 
upper coupling-bar, D, by means of a connecting chain, cord, or its 
equivalent, as at x, Fig. 4. 

Since the draft-bar B cannot with convenience be used with high 
corn, instead of it a stretcher-bar, B’, Fig. 4, is employed, to 
curved or bent: upward in the middle aud provided with sets of 
holes / J at the proper intervals, so that it may be placed across the 
forward ends of the plow-beams a a and held in place by one of the 
clevis-bolts ii at each end, as shown in Fig. 5. In this case the 
whiffletrees G G are hitched directly to the clevises f f, as indicated 
in the same figure. It is obvious that this stretcher or coupling bar 
may also have adjustable parts composing a compound coupling-bar 
in the same manner and for the same purposes as the regular coup- 
ling-bars C D. 

It is obvious that three or more plows may be coupled together in 
the same manner as the two, as above described. The material for 
the coupling-bars may be either iron or wood. 


158 THE PATTEE PLOW CO. VS. KINGMAN & CO. ET AL. 


What I claim as my invention, and desire to secure by letters 
patent, is— 

1. Connecting two single plows by means of the hinged coupling 
pieces or rods s 8, attached to the beams of said plows in the rear of 
the standards thereof, so as to bring the plows close together and 
thereby form a double mold-board plow, substantially in the man- 
ner and for the purpose described. 

2. The combination of the curved or bent piece or pieces ¢ ¢ and 
the sliding joints of the bars C and D, in the manner and for the 
purpose herein specified. 

3. Connecting the compound curved or bent coupling-bar C with 
the upper coupling-bar, D, substantially in the manner and for the 


purpose herein set forth. 
4. The combination of the front curved or bent stretcher-bar, B’, 


and curved or bent coupling-bar C for connecting two plows, sub- 
stantially in the manner and for the purpose herein set forth. 
The above specification signed by me this 13th day of March, 


1862. 
GEO. OWEN. 


Witnesses: 
CHAS. H. McELROY. 
BENJ. J. OWEN. 


. (Here follows diagram marked p. 244.) 
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R. H. Henry, of Monmouth, Illinois. 
Letters Patent No. 85662, dated January 5, 1869. 
Improvement in Cultivators. 


The schedule referred to in these Leiters Patent and making part of 
. the same. 


To all whom it may concern: 


Be it known that I, R. H. Henry, of Monmouth, in the county of 
Warren and State of Illinois, have invented certain new and useful 
improvements in cultivators, and I do hereby declare that the fol- 
lowing is a full, clear, and exact description thereof, which will en- 
able others skilled in the art to make and use the same, reference 
being had td the accompanying drawings, forming part of this speci- 


fication. 
This invention relates to improvements in that class of cultivators 


in which the supporting-wheels are so pivoted to the main frame as 
to allow their direction being changed in relation to the said frame, 
for the purpose of giving side movement to the plows, to avoid hills © 
out of line, &c.; and ' 
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The invention consists in the construction and arrangement of the 
joint for attaching the plow-beams to the main frame, and in the 
combination of the same with the main frame in such manner as to 
allow of the most perfect control of the plows by a simple hand-lever. 

Figure 1 is a perspective view, showing one plow-beam (the right- 
Land one) attached, and the other (the left-hand one) off. 

Figure 2 is a top plan or view of the wheels, axle, and tongue, and 
the device for controlling the direction of the wheels. 

Similar letters of reference indicate corresponding parts. 

Letters B B represent upright posts, supporting, on their top, the 
axle A, and, at their base, the plates a a. 

D represents braces, connecting the uprights B to the tongue or 
draught-pole C. 

T represents vertical axles, pivoted, or operating in suitable bear- 
ings through the ends of axle A, and through the plates a. 

The vertical axles T have the wheel-spindles W attached to their 
lower end, at right angles with themselves, and carry, at the upper 
end, the arms F, attached to them by means of a key. 

H represents rods, pivoted to the arms F at their out ends, and to 
a lever, J, at their in ends, or adjacent ends, the lever J having an 
operating-handle, L, and being pivoted, at N, on the rear end of 
tongue C. | 

represents a guard for holding the lever J in place. 

It will readily, by reference to fig. 2, be seen that, by moving the 
lever L to the position shown by the dotted lines, the direction of 
the frame will be changed, and consequently the plows, and that 
rows of plants may be plowed or cultivated to much nearer their 
wow than by the usual plows and devices hinged at the end of 

ams. 

PRS represent the part of joint which is attached to uprights B, 
and to which the beam-plate w is pivoted at S, allowing free vertical 
movement of the plows, which are held steady, at the same time, by 
the guard X. 

The plate P is pivoted at n, and, by changing the bolt R, the points 
of the beams may be raised or lowered. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

The adjustable plates P, beam-plate W, and guard X, constructed 
and arranged substantially as described, and combined with the 
frame A BC D, axles T W, arms F, rods H, and lever J L, substan- 
tially as and for the purpose described. 


Subscribed and witnessed this 4th day of September, 1868. 
R. H. HENRY. 


Witnesses: 
W. B. RICHARDS. 
IRA A. PALMER. 


(Here follows diagram marked p. 246.) 
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247 Unitep States PATENT OFFICE. 
JoHN M. Mayer, of Rondout, New York. 
Letters Patent No. 91358, dated June 15, 1869. 
Improvement in Brick- Trucks. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern: 

Be it known that I, John M. Mayer, of Rondout, in the county of 
Ulster and State of New York, have invented a new and improved 
brick-truck ; and I do hereby declare that the following is a full, 
clear, and exact description thereof, which will enable others skilled 
in the art to make saint the same, reference being had to the ac- 
companying drawings, forming part of this specification. 

The object of this invention is to provide a three-wheeled truck 
for moving the moulded brick while in a soft state, capable at all 
times of maintaining the load in a level condition, to prevent the 
substance of the bricks from flowing, and becoming thicker on the 
lower sides, as they will do when not kept in a level position. 

Figure 1 represents a longitudinal section of my improved brick- 
truck ; 

Figure 2 represents a plan vrew of the same; and 

Figure 3 represents a front elevation. 

Similar letters of reference indicate corresponding parts. 

“or various reasons, it is more convenient to employ trucks hav- 
ing but three wheels for moving the brick in the soft condition. 
These trucks, as commonly constructed, are not provided with springs 
or other means, under the front end of the shatiooms, to allow that 
end to yield evenly with the hind end, which must necessarily be 
supported on springs, to avoid jarring the soft brick as much as pos- 
sible. The consequence of this arrangement is, that when loaded, 
the rear ends of the platforms are lowest, and the substance of the 
bricks will flow, to some extent, in that direction, causing the bricks 
to be thicker at one side than the other. This tendency is greatly 
enhanced by the jarring and shaking of the truck. | 

To avoid this difficulty, I propose to provide an adjustable and 
springing support for the front end of the platform; whereby it may 
be kept level under the load. 

To this end, I support the front wheel A in a caster, B, having a 
long stem, C, rising up through a guard, D, projecting downward 
from the platform, and supported by braces. 

The stem rises also through the platform, which is supported, at 
its rear end, upon springs affixed to the axle of the wheels G H. 

Between the guard D and the lower side of the platform, which I 
prefer to recess around the hole for the stem C, I interpose, around 
the stem, a rubber spring, E, and, below the spring, a nut, F, screw- 
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ing up and down on the rod C. The weight of the load is, therefore, 
suspended on the said stem C, through the nut, and the spring and 
the latter may be so adjusted, relatively to the stem C of the bracket, 
that when loaded the platform may be kept level, as will be clearly 
understood. | 

Having thus described my invention, 

I claim as new, and desire to secure by letters patent— 

The combination of the spring E and its adjusting nut F with the 
caster A B, screw-threaded stem C, frame D, and the front end of 
the platform of a brick-truck, whose rear end is supported upon the 
wheels G H, arranged as herein shown and described. 

The above specification of my invention signed by me this 4th 


day of February, 1869. 
JOHN M. MAYER. 


Witnesses: 
FRANK BLOCKLEY, 
ALEX. F. ROBERTS. 


(Here follows diagram marked p. 248.) 
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JEROME H. Tomtrnson, of Mount Carroll, Illinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 120,684, dated No- 
vember 7, 1871. 


To all whom it may concern : 


Be it known that I, Jerome H. Tomlinson, of Mount Carroll, in 
the county of Carroll and State of Illinois, have invented a new and 
improved cultivator, and I do hereby declare that the following is a 
fall, clear, and exact description thereof, which will enable others 
skilled in the art to make and use the same, reference being had to 
the accompanying oe forming part of this specification. 

Figure 1 represents a plan or top view, partly in section, of my 
improved plow. Fig. 2 is a longitudinal vertical section of the same 
on the line cc of Fig. 1. Fig. 3 is a detail transverse section of the 
same on the line KK, Fig. 1. 

Similar letters of reference indicate corresponding parts. 

The object of this invention is to so connect the plow-beams with 
the axle-bearings of the wheels that the lateral motion of the plows 
will be inversely followed by a similar twist of the wheels. 

A in the drawing is the cross-bar of the frame, to which the pole 
or shaft B is rigidly secured. CC are the wheels, hung on pins or 
axles a that project from vertical posts B. These posts are swiveled 
in Beg d and ¢ formed respectively on the under side of the 
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cross-bar and on horizontal plates f, which are bolted to and under 
ndant frames D attached to the cross-bar. The wheels, being thus 
ung to the swivel-posts, can be swung to the right or left at will. 
E E are the plow-beams. Their front ends are hung to vertical 
swivel-posts g, which can turn in the frames D. Cranks h of the 
posts g are, by diagonal braces i i, connected with a front yoke, F, 
whose ends are affixed to arms j projecting from the posts 6. The 
posts 6 and g are thus connected to each other so that when the plows 
are swung to the right the wheels will also turn to the right, and vice 
ver st. | 
The operator has complete power to govern the side movement of 
the forward as well as the hind end of the plows, and crooked rows 
can be plowed with greater ease than without this device. The plow 
requires less care in driving, for the wheels will adjust themselves to 
keep always in front of the plows. Noup ordown movement of the 
lows, only their side movement, will affect the motion of the wheels. 
henever the team gets off the rows it is only necessary to swing 
the plows aside, whereby the wheels are set so as to affect the motion. 
of the wheel. 

I am aware that a patent has been granted for placing the wheels 
of a plow or cultivator in such relation toa hand-lever that the 
wheels and plow-frame can be kept in the direction of the row and 
run out to the end thereof after the horse has turned; and I do not 
desire to make claim to any such device; but , 

What I do esteem as my invention, and desire to protect by let- 
ters patent, is— 

A wheel-cultivator having the end-pivoted beams E E of the plows 
attached by the described connecting mechanism to the pivoted axles 
of wheels C C, as described, so that as the plowman moves the handles 
of his plows laterally both plows and wheels will correspondingly 
adapt themselves to the sinuosities of the rows and avoid cutting up 


the plants. 
. JEROME H. TOMLINSON. 


Witnesses: 
JAS. LANNMORE. 
SAM’L J. CAMPBELL. 


(Here follows diagram marked p. 250.) 
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THomas KINGHORN and Rospert KineGuory, of Morgan, Ohio. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 28870, dated 
June 26, 1860. 


To all whom it may concern: 
Be it known that we, Thomas Kinghorn and Robert Kinghorn, 
both of Morgan, Ashtabula county and State of Ohio, have invented 
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a new and useful improvement in cultivators; and we do hereby 
declare that the following is a full, clear, and exact description 
thereof, reference being had to the accompanying drawings, which 
form a part of this specification, and in which— 

Figure 1 represents a plan or top view of the machine with the 
teeth arranged to turn the earth out. Fig. 2 represents a side view 
of the same, looking in the direction of arrow 1, Fig. 1. Fig. 3 rep- 
resents a top or plan view with the teeth arranged to turn the earth 
inward; and Fig. 4 represents a side view of one of the teeth de- 
tached, as arranged in Fig. 1. 

A in the drawings represents the central draft-beam, the front end 
of which is curved up, as at A’, and is supported at its front end by 
a caster-wheel, E,,whose standard F passes up through clevis G and 
the end of the draft-beam A’. The clevis is fastened to the stand- 
ard F by a set-screw, whereby the end A’ can be sustained on wheel 
E at any desired height, while the clevis and wheel E can freely 
turn to follow in the direction of the team, although the team turns 
abruptly. The teeth H are formed in this instance from plates of 
steel, the blank tooth being stamped out, and then one end bent up 
to form the share. The teeth can be made of cast-iron, however,. 
Said teeth H are fastened to removable side pieces, B B, by bolts g. 
The front ends of these pieces are hooked on the hooks e e, which 
are attached to the beam A or to a hook-piece fastened to the same, 
as shown in the drawings, while the rear ends of the pieces B are 
extended and slipped over the ends of pieces D and there held by 
nuts f f. 

The pieces D D are provided with a series of holes ¢ ¢, so that the 
rear ends of the pieces Bean be adjusted to run at different distances 
from the center beam, A, and there held by nut d. 

The attendant guides the machine by taking hold of the handles 
hh on the ends of arms CC, which rise up from the rear of the 
beam A and are united by cross-pieces a. 

It is often desirable in cultivating young plants to run the teeth 
close to the rows, so as to cut up the weeds, and also to stir and 
lighten ‘up the soil around the roots of the young plants. To do 
this effectually, and at the same time to have sufficient earth left to 
protect the roots of the plants, requires a peculiarly-constructed ma- 
chine. For this purpose our machine is especially adapted, since 
the teeth, when arranged as shown in Fig. 3, can be run close up to. 
the plants, while the earth is turned away from them or in toward 
the center, after which the pieces B B, with their teeth all connected, 
can be changed very quickly, so as to occupy the position shown in 
Fig. 1, when the earth will be turned outward toward the plants. 
Thus it will be seen that our machine is so constructed that the side 
pieces, B B, can be changed from side to side by simply taking off 
the nuts f f and unhooking them from hooksee, whereby the action 
of the teeth is reversed. 

By the use of the caster-wheel E and adjusting-standard F the 
teeth can be made to work at any desired depth, while in turning 
there is no danger of the machine canting over, since it is guided by 
the csten-eheal. 
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Teeth may be attached to the central beam, A, if preferred. We 
find one of good service. 

Having described our improved cultivator, what we claim and 
desire to secure by letters patent, is— 

The combination of the adjustable side pieces, B B, with their 
teeth H, and adjusting rear < em D D, with the central beam, 
A, hook ¢ e, and caster-wheel E, arranged to operate in relation to 
each other substantially as and for the purposes set forth. 
THOMAS KINGHORN. 
ROBERT KINGHORN. 
Witnesses : 

ED. A. WRIGHT. 
E. H. BROOKS. 


(Here follows diagram marked p. 252.) 
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Rosert M. Miter, of Springfield, Ohio. 
Improvement in Plows. 


Specification forming part of Letters Patent No. 129,418, dated July 
16, 1872. 


Specification describing certain improvements in plows invented 
by Robert M. Miller, of the city of Springfield, in the county of 
Clarke and State of Ohio. 


i My invention relates to an improvement in the manner of con- 
Be necting or coupling plows, and may apply to both double-shovel or 
other plows. 

In connecting one plow or gang of plows with the other an arched 
or bent bar of iron or steel has been used, which is rigidly attached 
> at its lower ends to the clevis, or to an iron strap or loop, which may 
' _ be used in lieu of a clevis. In this manner of attachment, when 
\ one horse pulls ahead of the other and in turning at the ends of the 

' rows, the arch is liable to be bent, twisted out of shape, or broken. 
> The object of my invention is to prevent this, and at the same time 
to = freedom of movement to the team and steadiness to the plows, 
making the labor and strain much less on both driver and horses. 
>  Toaccomplish this I form a bolt or pin on each end of the arch. 
*his pin passes through the clevis on the ends of the plow-beams. 
is fastened below the clevis by either a key or nut, and, being 
osely fitted, turns easily in the hole when one plow is forward or 
ind the other. The construction of the parts will allow the arch 
assume any angle between the plows without affecting their up- 
ght positions or its own perpendicularity, so that in plowing around 
‘over stumps, or in turning at the ends of the rows, the plows are 
sil featrofied. The pins which form the pivots are formed up. 
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round on the ends of the arch itself to give more strength and firm- 
ness to this part of the plow, one of the principal objects of my in- 
vention being to prevent any twisting or inclination of the plow- 
beams to either side, and to keep the plow-standards perpendicular 
and in line with the sides of the arch. My clevis is made to cross 
the ends of the beams exactly at right an to thesame. To keep 
it in this position I use metal plates, which I call beam-plates. These 
are pond across the middle and firmly bolted to the ends of the 
beams on the upper and under sides, so that they cannot move from 
their places, and the clevis is fitted intothem. A hole in the middle 
of the beam-plates, through the end of the beam and through the 
clevis, admits the upright of a fork for a caster-wheel, which is at- 
tached under the front ends of the beams, its object being to facili- 
tate turning by supporting the front ends of the plow-beams and to 
allow a free side movement of the plows. This upright has ascrew- 
thread cut upon it, and is provided with a nut on the top and one 
under the beam to regulate the depth of the plows. The draft-link 
is attached to the lower part of the clevis. 

Figure 1 shows an arch connecting two plow-beam sections, in 
front elevation. Fig. 2 is a side elevation of the same. Fig. 3 isa 
plan view. 

In Fig. 1 A is the arch; aa, braces for strengthening the same. 
b b are the lower ends of A, which pass through the inside ends of 
clevis c, and are fastened below it by the split-key &. dd are plow- 
beam sections. ¢e are forks supporting caster-wheels f. Their up- 
right shanks are threaded and pass through the beam-plates ¢, clevis 
c, and ends of plow-beams d, and are made adjustable in height by 
nutsn. In Fig. 2 the position of the parts is seen when the plow is 
moving on a right line. // are draft-links for attaching the single- 
trees, no tongue or pole being used with this plow. Fig. 3 shows a 
plan of the plow attachments, the beam section on the left being in 
advance, as 1s often the case when one horse is in advance of the 
other in meeting with an obstruction by one of the plows or in turn- 
ing at the ends of the rows. It will be seen that the arch maintains 
its relative position at all times. 

I do not claim an elevated coupling, nor a series of couplings 
made adjustable; nor do I claim a coupling which admits of any 
inclination of the plows from an upright position; nor any part of 
the device shown in the patent of Robert H. Avery, issued December 
27, 1870, as the object of my improvement is not to confine the plows 
to parallel movements, as is shown in his device, which is coupled at 
front and rear of plow-beam and necessitates such movement, but to 
allow the plows to be thrown apart by the handles, so that the beams 
will be at angles with each other, as is often the case in plowing 

around stumps or in cultivating corn the ground for which 
254 has been furrowed but one way, and it stands in very uneven 

rows; this independent side movement being required to plow 
close to each hill, a result which can be accomplished by a gang- 
plow coupled at the front ends of the beams only, and better when 
these are supported on caster-wheels, as shown and described in my 
improvement. 
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I claim as my improvement— 
The arrangement of arch A with its ends b 8, cross-clevis c, beam- 


plates i, plow-beams d, uprights e, nuts n, and caster-wheels f, in the 
manner described, as and for the purpose hereinbefore set forth. 
ROBERT M. MILLER. 
Attest : 
B. C. CONVERSE. 
W. Y. EMMET. 


(Here follows diagram marked p. 255.) 
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JAMES H. Patrer, of Monmouth, Illinois, assignor to himself, Henry 
H. Pattee, and Ithamer P. Pillsbury, of same place. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 124,218, dated March 
5, 1872. 


Specification. 


I, James H. Pattee, of Monmouth, county of Warren and State of 
I}linois, have invented certain improvements in cultivators, of which 
the following is a specification : 


Nature and Objects of the Invention. 


The nature of my invention relates to improvements in straddle- 
row cultivators, or implements for cultivating both sides of a row of 
samen simultaneously ; and the invention consists, first, in the com- 

ination of an elevated axle, supported on wheels, with two plow- 
beams, carrying plows and handles, and independently hinged to 
the axle or a frame in connection therewith, so as to permit of their 
being oscillated laterally or vertically independent of each other, all 
as hereinafter described ; second, it consists in pivoting the wheels 
to the axle in such manner that the wheels may either one be ad- 
vaneed forward of the other, throwing the axle diagonal with the 
line of progression, while the wheels preserve the same relative posi- 
tion to the said line of progression ; third, it consists in the peculiar 
construction of the joint by which the beams are hinged to the axle, 
allowing a free vertical and lateral movement of the beams, while it 
ati tle same time holds the axle in an elevated position, and the 
beams steady against a wabbling motion, all as hereinafter fully 
described ; fourth, it consists in the peculiar construction the 
hitching device, allowing the draft animals to advance or recede, the 
ouealiead or in rear of the other, without influencing the plow-heams 
to) thie’extent of the variation made by the said animals, all-as here- 
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Description of the Accompanying Drawing. 


Figure 1 is a perspective view of my invention. Fig. 2 is a top 
= or view. Fig. 3 is a side elevation of the joint by which the 
eams are hinged to the axle. Fig. 4 is a top view of same joint 
with the beam-plate removed. Fig. 5 is a side view of the beam- 
plate and the plate it rests against. 


General Description. 


A is the axle, bowed or elevated at its central part. B Bare plates 
secured to the ends of the axle A. The ends of the plates B B are 
turned outward, forming snugs 5560. 6’ b’ are snugs projecting 
inward from the plates B B. CC are triangular-shaped draft-plates, 
from which project snugs ¢ ccc, corresponding with the snugs 6b 66. 
D D are pins or bolts, passing through holes in the snugs ¢ c and 
b b, and thereby pivoting the plates C C to the axle A. E E are the 
wheels. F F are the wheel-spindles, their inner ends shouldered, 
threaded, and secured in slots ¢¢ in the lower ends of the plates C C 
by nuts ff. GG are eveners, pivoted near their centers in the for- 
ward ends of the platesC C. H H are bars, their forward ends 
pivoted to the inner ends of the eveners G G, and their rearward 
ends pivoted to the snugs b’ 6’. I I are hooks on the outer ends of 
the eveners GG, to which the draft animals are attached. JJ are 
bars, round in their cross-section, their central portions vertical, and 
their ends bent forward at right angles thereto, and attached to the 
rear side of the plates C C. K K are the plow-beams; L L L L are 
the shanks, and //l/ the shovels. M M are the handles, same as in 
ordinary cultivators. N N are the beam-plates, one. to each beam, 
their rear ends attached to the beams K K, their forward ends pro- 
jecting therefrom and formed as hereafter described. P P are hook- 
bolts, their hooked ends encircling the vertical parts of the bars J J. 
Q Q are circular plates pierced with holes through which the shanks 
of the hook-bolts P P pass. R RR R are lugs on the plates Q, with 
semicircular grooves on their faces next the bars J J, resting against 
said bars, and holding the plates Q Q in a vertical position when 
pressed thereto. gq are segmental annular flanges on the outer 
edge of plates Q Q, which work in segmental annular recesses n n on 
the outer ends of the beam-plates N N. SS are segmental annular 
flanges projecting from the face of the plates Q Q, around the cen- 
tral holes through the same, forming fulcrums on whicb the beam- 
plates N N operate, to allow the beams K K free vertical movement, 
without resting directly on the shanks of the bolts P P. TT are 
washers, pierced with holes through which the bolts P P pass, and 

having segmental annular flanges ¢ ¢ on their faces next the 
257  beam-plates N N, which flanges fit into the recesses in the 

flanges S S, and prevent the washers being turned by the 
frequent vertical movement of the plow-beams. U U are nuts on 
the outer ends of the bolts P P. 
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The operation is as follows: The axle is raised and lowered rela- 
tively to the wheels E E by adjusting the spindles F F in the slots 
ee. The axle A is held in a nearly vertical position by the seg- 
mental flanges q g on the plates Q Q engaging with the ends of the 
recesses n n in the beam-plates N N, while at the same — the recesses 
nn are a sufficient amount longer than the flanges q q to allow the 
beams the necessary amount of vertical movement for practical pur- 

oses. 

é At Fig. 2 it is plainly shown that either plow may be advanced 
forward of the other, and at the same time the beams be kept 
parallel, and the wheels E E neither inclined to the right or left, the 
wheel-spindles F F retaining their positions at right angles to the 
wheel-faces, to the line of progression, and to the plow-beams, each 
horse drawing his own plow in a great degree independent of the 
other, either end of the axle A advancing or falling back, turning 
on the pivotal bolts D D. 

The dotted lines Y Y and ZZ at Fig. 2 show plainly by their 
relative distances apart that the beams K K are not advanced, the 
one ahead of the other, as much as the draft animals advance, the 
one ahead of its fellow, the distance of the lines Y Y apart showing 
the variation of the draft animals, and the distance of the lines Z Z 
apart showing the variation of the beams. 


Claims. 


1. The axle A, having plates B, hinged to the wheel spindle-plates 
C, so that the wheels are retained in the line of progression when 
one is in advance of the other, as set forth. 


2. The plates Q and N, washer T, bolt P, and bar J, operating in 
combination, for the purpose of hinging the beams to the axle, 
substantially as set forth. | 


3. The evener bars G G and bars H H, when combined and ar- 
ranged to operate with the hinged axle A, plates C, and wheels E E, 


substantially as and for the purpose specified. : 
JAMES H. PATTEE. 


Witnesses : 
PLATT R. RICHARDS. 
THOS. S. BASSETT. 


(Here follows diagram marked p. 258.) 
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Jno. F. ScHERMBRHORN, of Carroll county; Indiana, and Rurvs 
Porter, of New York, N. Y 


Agricultural, Machines for Tilling and Planting at the 
‘ same Operation. 


Improvement i 


Specification fofming part of Letters Patent No. 2040, dated April 
' 10, 1841. 


To all whom ag may concern : 


Be it knownjthat we, John F. Schermerhorn, of Carroll county, in 
the State of Infliana, and Rufus Porter, of the city, county, and State 
of New York} have invented a new and useful machine not hitherto 
used or knowg for breaking up and pulverizing the earth and plant- 
ing or seeding at the same operation, and entitled the “Cylindric 
Tiller and Planter;” and we do hereby declare that of the construc- 
tion and operation of this machine the following is a full and exact 
description. 

A cylinder, A, seven feet long and three feet in diameter, has a 
shaft or axle extending through its center, with a pivot, B, at each 
end. These pivots pass through and support the sides C D of a 
square frame, CD EFG. This cylinder consists of solid heads and 
ten narrow planks, H, which extend from one cylinder-head to the 
other, being dovetailed into each, and thus constituting the periphery 
of the cylinder, but leaving an open space between each two a re 
From each plank a row of iron teeth projects outward a little, curv- 
ing and tapering to a point. These teeth are nine inches long, three 
inches wide at the cylinder, and five inches apart at the points, and 
curved in such a way that when the cylinder rolls forward on the 
ground the whole length of each tooth is made to enter the ground 
at the precise spot first marked and penetrated by the point thereof, 
and each row of teeth, when it begins to rise, lifts up a quantity of 
earth with it. In the rear of and parallel to this cylinder another 
shaft, with pivots I, extends across the frame, and on this shaft are 
mounted as many four-armed spiders, save one, as there are teeth in 
each row, and on each end of this shaft a pulley, over which a belt 
or endless chain passes, and also over the corresponding cylinder- 
head. Thus motion iscommunicated from the cylinder to the spider- 
shaft, and the arms of the spiders, when in motion, pass between the 
teeth of the cylinder, thus clearing them of the earth which they had 
raised, and which is by this process broken and pulverized. 

In the rear of the spider-shaft is a small cylinder with pivots J at 
the ends thereof, and which is also put in motion rotarily by other 
belts, which pass over the ends of this cylinder and over the pulleys 
K, which are attached to the heads of the large cylinder. 

Immediately over the small cylinder (which may be properly 
termed the “planting cylinder”) are two hoppers, L L, of the form of 
eaemar —- These hoppers rest on cross-bars E and F, and 
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in the bottom of each, yhich.¢omes very nearly in contact with the 
cylinder, is an seortenill about two inches square, whereby the corn 
or seed which may be contained in the hoppers comes in contact 
with a part of the cylinder. In those parts of the planting-cylinder 
which come in contact with the seeds are two small cavities of suffi- 
cient capacity to contain each the requisite quantity of seeds to be 
deposited at one:place.* 

inmediately- forward of each hopper an arm extends downward 
from the crosstbar F to the depth of four inches below the surface of 
the earth, and the.sides of each arm being beveled in such a manner 
as to form an angle at the center of the forward surface, each arm in 
its progress forms a furrow in which the planting-cylinder deposits 
the seeds at regular intervals. Immediately in the rear of these two 
other arms, M N, extend downward fr@m the cross-bar E. The 
bottoms of these arms are forked,,each a in two branches, 
so constructed as to form a ridgé of earth between them, thus cover- 
ing in its progress the seeds which afe dropped in the furrows by 
the planting-cylinder. The bottom$ of all of the vertical arms are 
fortified with iron plate. Two arms or shafts like those of a drag 
extend forward from the cross-bar G/and by which the machine is 
guided and managed by horsesi_—s + / : 

On the sides C CU of the frame, pear the front end thereof, are at- 
tached two curved slides or ‘shogS; OQ one on each side. The for- 
ward end of each of these‘slidés’is cfnnected by a pivot to the side 
of the frame. The other end/extegls back along the frame, and is 
attached by a connecting-rod’ tu fe rept end of a lever, Q, one of 
which is fixed to each’ side of (fe frame by a pivot, B, on which it 
turns. The other end of each#leverextends forward of the frame, 

where they, are connegted 46 each other by a cross-bar, R. 

260 This arrangement i intended for raising the frame and cyl- 

inder from thé grofind, which is-éffected by the driver raising 

the cross-bar conniectig’ tle levers, afd by this means forcing down 

the shoes or slides Ofttachéd to th fepposite end of the levers upon 
| / sg : 


the ground. 


’ 


To allow 6f a fj 


motion b en the lever, connecting-rod, and 
shoe, a mortise: the‘rear end of both levers and 
shoes, to which the’conn -rod & is adapted by a tenon being 


formed on each end of itAghich, when passed into the slots, are se- 
cured by pins passing t gh tHe slot and tenon... These slots are 


upol 

the. frame two posts, S S, extend upward two 

¥c@nnected to its opposite by the cross-bars T T, and 
on these rests 4 Plank-seat, U, on which the driver sits. 

: as our invention, and wish to secure by letters 


‘1. Combirfing the large or cutting cylinder A and the revolving 
shaft of spiders I, arranged, as set forth, in an open frame, so con- 
structed gs to allow of their application to the purpose specified, as 
~ herein gescribed. 
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2. In combination with the foregoing, the hoppers L and planting- 
cylinder J, the whole being constructed substantially as described. 
3. In combination with the cylinder A and shaft of spiders I, 
arranged as set fourth, the mode of raising the frame and cylinders 
from the ground by means of the shoes O and levers Q, the whole 
being combined, arranged, and operating substantially in the manner 


described. 
JOHN F. SCHERMERHORN. 
RUFUS PORTER. 
Witnesses: 
STEPHEN B. PEET. 
LAMBT. M. FELTUS. 


(Here follows diagram marked p. 261.) 


262 Uniten States Patent OFFICE. 
Sam’L H. MitcHe tt, of El Paso, [llinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 40766, dated De- 
cember 1, 1863. 


To all whom it may concern: 


Be it known that I, Samuel H. Mitchell, of El Paso, in the county 
of Woodford and State of Illinois, have invented a new and im- 
proved cultivator; and I do hereby declare that the following is a 
full, clear, and exact description of the same, reference being had to 
- > panying drawings, making a part of this specification, in 
which— 

Figure 1 represents a plan or top view of my invention. Fig. 2 
is a longitudinal vertical section of the same, the line w w, Fig. 1, 
indicating the plane of section. 

Similar letters of reference in both views indicating correspond- 
ing parts. 

This invention relates to an improvement in that class of culti- 
vators in which the plows are secured to beams that are connected 
by means of swivel-bars to an axle which is supported by two 
wheels four and one-half feet high. The beams can be adjusted 
closer together or farther apart, as may be desired, and each plow is 
adjustable in a vertical and in a lateral direction. 

The nature of my invention and its advantages will be readily 
understood from the following description. 

A represents an axle, made of wood or any other suitable mate- 
rial, and supported by two wheels, B B. 

C is a draft pole, which is firmly secured to the axle A at about 
the middle of its iength, being steadied in its position by two braces, 
a a, as clearly shown in Fig. 1 of the drawings. 

The axle A is provided with a number of holes, b b, intended to 
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receive the swivel-bars ¢ c, to which the beams D D are attached by 
means of pivots d. The swivel-bars cc are adjustable in the holes 
in the axle, so that the beams can be brought closer together or 
farther apart, according to the width of the furrows, and they turn 
in said holes, allowing each beam to be adjusted in a horizontal 

lane independent of the other. Furthermore, by having the 

eams hinged to the swivel-bars each beam can be raised or lowered 
at pleasure. 

The plowshares E E are secured to standards F F, which are at- 
tached to the beams D D by means of pivots, and steadied by suit- 
able braces, which may be so arranged that the inclination of said 
standards can be varied at pleasure. 

The beams D D are provided with handles G G, by means of 
which the position of each beam can be regulated, and each beam 
can be readily accommodated to the varying width of or to any 
sinuosity that may occur in the furrows. 

The plows can be readily guided and directed close up to the 

lants, and in case one of the plows meets with an obstruction it can 
“ readily raised and brought down again as soon as the obstruc- 
tion is passed without in the least disturbing the course of the other 
plow or plows. 

HH are bars, which are hinged to the axle A. These bars ex- 
tend through slotted plates c, which are firmly secured to the ends 
of the beams D D, and they are provided with noses F. 

If it is desired to keep the dems attached to one of the beams 
out of the ground, said beam is raised until the nose f of the bar 
belonging to this beam drops behind the edge of the slotted plate. 
On releasing the beam it is returned by the bar H, and the plows 
are prevented from touching the ground. Thus arranged the cul- 
tivator can be drawn from one spot to another. 

The draft animals which are intended to draw the cultivator 
along are hitched to the double-tree I, which is secured to the draft- 
pole by the pivot g. This pivot passes through a bar, J, the ends of 
which are connected by means of rods h with the swivel-bars c ¢, to 
which the plow-beamsare hinged. The draft is thus exerted directly 
on the beams, and a strain down on the horses neck is avoided. 

The middle plow is only used for putting in small grain or for 
plowing ground all over. The driver’s seat K is right over the 
axle, so that it makes no difference in the draft on the pole or neck- 
yoke. The driver, however, will generally walk behind the plows, 
except in plowing small grain, riding to and from the field, or, when 
the corn is large, he may ride on the seat. | 

What I claim as new, and desire to secure by letters patent, 

is— 
263 The arrangement and combination of transversely-adjust- 

able swivel-bars ¢, hinged plow-beams D, notched bars H H, 
double-tree I, and bar J, and connecting-rods h, and axle A, pro- 
vided with a number of holes, d 5, intended to receive the swivel- 
bars:c c, to which the beams D D are attached by means of pivots d, 
the swivel-bars c c adjustable in the holes in the axle, so that the 
beams can be brought closer together or farther apart, according to 
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the width of the furrows, all constructed and operating in the 
manner and for the purpose shown and described. 
SAM’L H. MITCHELL. 
Witnesses : 
J. T. HARPER, 
P. H. TOMPKINS. 


(Here follows diagram marked p. 264.) 


265 Unitep States Patent OFFICE. 
JoHn Marsa, of Seneca, II]linois. 
Improvement in Corn-Plow. 


Specification forming part of Letters Patent No. 69,109, dated Sep- 
tember 24, 1867. 


To all whom it may concern: 

Be it known that J, John Marsh, of Seneca, in the county of La 
Salle, in the State of Illinois, have invented a new and improved 
corn-plow ; and I do hereby declare that the following is a full and 
exact description thereof, reference being had to the accompanying 
drawings and to the letters of reference marked thereon. 

The nature of my invention consists in constructing a corn-plow 
which is simple in its construction, and light, and which can be 


‘handled easier and with less fatigue than the corn-plows now in use. 


My invention further consists in hitching the team to the ends of 
the plow-beams instead of the frame, as is done in other plows, thus 
producing a more steady draft without vibration of the frame. 

My invention further consists in so hanging the plow-beams in a 
long slotted piece of timber, pivoted at each end, that the plows will 
be firm and cannot twist. 

My invention further consists in having the shovels elongated at 
their upper ends, so that the braces also pass through the shovels, 
thus giving them more firmness, while at the same time the shovels 
will scour well. 

To enable others skilled in the arts to make and use my invention 
I will proceed to describe its construction and operation. 

Figure 1 in the drawing is a side view. Fig. 2 is a plan view. 
Fig. 3 is a section through a 5}, Fig. 2. 

I construct my frame A with timbers B B B, the lower part of 
which frame A has attached to it two axle-trees, C C, having be- 
tween them a space sufficient to let the corn-stalks pass through. 
The ground-wheels D D are attached to these axle-trees, their office 
being to carry the weight of the frame A and to regulate the pitch 
of the plows. 

The plow-beams E E are hinged to the slotted timbers F F, in 
which they can move up and down. The slotted timbers F F have 
trunnions G G at their upper and lower ends, by means of which the 
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low-beams E E are guided firmly in their sidewise motion. Two 
Iron straps or loops, H H, are passed over the forward ends of the 
plow-beams E E, and to these the horses are hitched. 

There is in the timbers F F a series of holes, I I I I, through either 
of which the plow-beams E E can be pinned higher or lower, accord- 
ing to the pitch desired. 

The plow-beams E E have attached to them four standards J J J J, 
to the lower ends of which are fastened the shovels K K K K. Said 
shovels are provided with projecting tails running upward along the 
standards J J J J, so that the braces L L L L can pass through and 
fasten the shovels at the same time that they firmly brace the stand- 
ards J JJ J. 

The handles M Mare attached tothe plow-beams E E in the usual 
manner. 

Two hangers, N N, fastened to the frame A, have hooks at their 
rear ends, which can be hooked into the rings O O and P P, and 
thus hold said plow-beams E E suspended when not in use. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

1. The slotted timbers F F, with their holesI I I land their trun- 
nions G G, substantially asand for the purpose described in the fore- 
going specification. 

2. The iron straps or loops H H at the ends of the plow-beams E E, 
in combination with the frame A, substantially as and for the pur- 
pose described. 

3. The shovels K K K K, with their upwardly-projecting tail ends, 
substantially as and for the purpose described in the foregoing 


specification. 
JOHN MARSH. 


Witnesses: 
E. ROSE, 
H. HISE. 


(Here follows diagram marked p. 266.) 


267 UniTep States Patent OFFICE. 
Cicero P. Norton, of Prairie City, Iowa. 
Letters Patent No. 108,384, dated October 18, 1870. 
Improvement in Cultivators. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, Cicero P. Norton, of Prairie City, in the county 
of Jasper and State of Iowa, have invented a new and useful im- 
provement in cultivators; and I do hereby declare that the follow- 
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ing is a full, clear, and exact description thereof, which will enable 
others skilled in the art to make and use the same, reference being 
had to the accompanying drawing forming part of this specification, 
in which— 

Figure 1 is a vertical longitudinal section of my improved culti- 
vator, taken through the line z 2, Fig. 2. 

Figure 2 is a top view of the same. 

Figure 3 is a detail sectional view of the forward end of one of the 
plow-beams. 

Figure 4 is a detail top view of the same. 

Similar letters of reference indicate corresponding parts. 

My invention has for its object to furnish an improved cultivator, 
which shall be so constructed that the plows may have a free verti- 
cal and lateral movement, and at the same time each horse will 
draw only his own plow, and which shal] be simple in construction 
and effective in operation; and 

It consists in the construction and combination of various parts of 
the machine, as hereinafter more fully described. 

A are two bars, which are-placed parallel with each other, the one 
above and the other below the tongue Bb, to which they are pivoted 
by a bolt passing through their middle points, as shown in Fig. 2. 

To and between the ends of the two bars A is pivoted the forward 
part of the side bars C, the rear parts of which are pivoted to the 
ends of the cross-bar D, the middle part of which is pivoted to the 
rear end of the tongue B, the loose-jointed frame A C D thus serv- 
ing as a double-tree. 

With the side bars of the frame A C D are connected runners E, 
to carry the machine as may be desired. 

F are the plow-beams, to the rear parts of which are attached 
handles G, plow-standards H, plows I, and braces J, in the ordinary 
manner. 

To the sides of the forward ends of the plow-beams F are securely 
bolted the plates K, which are made in the form and manner shown. 
in the drawing—that is to say, upon the upper edges of their for- 
ward parts are formed upwardly-projecting parts, which are made 
thicker than the bodies of the plates K, or have inwardly-projecting 
ae formed upon their upper or curved edges, as shown in Figs. 

and 4. 

To and between the lower parts of the forward ends of the plates 
K is pivoted a block, L, by a bolt passing through the said plates and 

block, as shown in Fig. 3. 
- M are rods, having heads formed upon their lower ends, which 
rods pass up vertically through holes in the blocks L. 

The forward ends of the upwardly-projecting parts of the plates 
K are connected with a bolt, &’, as shown in Figs. 1, 2, 3, and 4, so 
that they may be drawn toward each other, to bear against the rods 
M and to take up the wear. This construction allows the rear parts 
of the plow-beams to have a free vertical and lateral movement, and 
at the same time will always hold the plows in a vertical position. 

The rods M pass up through the forward ends of the slots in the 
clasps or blocks N, which are placed and fit between the bars A, and’ 
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which are secured in place by the wedge-keys O, driven into the 
9 ends of the slots in the said blocks, at the rear edges of the bars 

In the forward edges of the bars A are formed a number of notches 
to receive the rods M, so that the said rods may be held securely in 
place, and at the same time kept in a vertical position. This con- 
struction enables the ends of the plow-beams to be readily and 
quickly raised and lowered, and moved toward and from each other, 
when required. 

To the rear ends of the side bars C are attached rods P, having 
hooks formed upon their lower ends, upon which the brace-rods of 
the plow-standards may be hooked, to hold the plows away from the 
ground when passing from place to place. 

Having thus described my invention, 

I claim as new and desire to secure by letters patent— 

The arrangement of the runners E, plows F H K, rods M, blocks 
L, wedges O, tongue B, and jointed double-tree frame A C D, as 
shown and described, for the purpose set forth. 

CICERO P. NORTON. 

Witnesses : 

H. 8. BUTLER. 
SIDNEY WILLIAMS. 


(Here follow diagrams marked pp. 268, 269.) 
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CuHarLeEs H. Watson, of Washington, District of Columbia. 
Improvement in Cultivators. 


Specification forming part of ae No. 128,685, dated July 
2, 1872. 


To all whom it may concern: 


Be it known that I, Charles H. Watson, of the city of Washington, 
District of Columbia, have invented certain new and useful improve- 
ments in cultivators for plowing out or cultivating growing plants, 
which are simple in construction, convenient in use, and reliable in 
operation ; and it consists in a “ new departure ” from the principle 
and cunstruction of the machines now in use in making the beams 
or drag-bars serve the double purpose of plow-beams and tongue, 
the same being independently connected, by a universal joint, at 
their forward ends to a bar or yoke, so as to be moved in a vertical 
or lateral direction, each independent of the other ; also, in provid- 
ing a draft device having its point of equilibrium at the front center 
of the machine, and so adjustable upon the beams as to render the 


2 Sheets--Sheet I. 
C. H. WATSON. 
improvement in Cultivators. 
No. 128,685. Patented July 2, 1872. 
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which are secured in place by the wedge-keys O, driven into the 
rear ends of the slots in the said blocks, at the rear edges of the bars 


A. | 
In the forward edges of the bars A are formed a number of notches 
to receive the rods M, so that the said rods may be held securely in 
place, and at the same time kept in a vertical position. This con- 
struction enables the ends of the plow-beams to be readily and 
@ quickly raised and lowered, and moved toward and from each other, 
when required. 4 
To the rear ends of the side bars C are attached rods P, having 
hooks formed upon their lower ends, upon which the brace-rods of 
the plow-standards may be hooked, to hold the plows away from the 
: ground when passing from place to place. 
| Having thus described my invention, 
1 claim as new and desire to secure by letters “yogper 
, he arrangement of the runners E, plows F H K, rods M, blocks 
ze L, wedges O, tongue B, and jointed double-tree frame A C D, as 
ag) shown and described, for the purpose set forth. 
mS CICERO P. NORTON. 
2a Witnesses : 
H. S. BUTLER. 
SIDNEY WILLIAMS. 


(Here follow diagrams marked pp. 268, 269.) 
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CuarLes H. Warson, of Washington, District of Columbia. 
Improvement in Cultivators. 


Specification forming part of pie eae No. 128,685, dated July 
7 , 1872. 


To all whom it may concern : 


-._ _» Be it known that I, Charles H. Watson, of the city of Washington, 
© District of Columbia, have invented certain new and useful ithprove- 
fe ments in cultivators for plowing out or cultivating growing plants, 
-.. which are simple in construction, convenient in use, and reliable in 
'.— »-operation ; and it consists in a “ new departure ” from the principle 
~~ and cunstruction of the machines now in use in making the beams 
or drag-bars serve the double purpose of plow-beams and tongue, 
the same being independently connected, by a universal joint, at 
’ their forward ends to a bar or yoke, so as to be moved in a vertical 
or lateral direction, each independent of the other ; also, in provid-. 
ing a draft device having its point of equilibrium at the front center 
of the machine, and so adjustable upon the beams as to render the. 
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machine perfectly balanced, and thereby relieving the necks of the 
animals drawing the machine from all upward or downward pressure; 
also, in the construction and combination of parts, as more fully 
hereinafter described and pointed out by the claims; and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion of the same, which will enable others skilled in the art to which 
it appertains to make and use the same, reference being had to the 
agereeneng drawing forming a part of this specification, in 
which— 

Figure 1 is a plan view of an implement with the handles re- 
moved embodying my invention. ° Fig. 2 is a side elevation of the 
saine with the handles attached. Fig. 3 is a plan view, showing a 
modification of Fig. 1, and Fig. 4 is a view of the front bar or neck- 
yoke detached from the implement. 

Like letters indicate like parts. | 

A A represent the beams, which may be of wood, iron piping, or 
other suitable material, and may be straight, or bent in the form 
shown in Fig. 3, as desired. These beams are attached to a cross- 
bar or yoke, B, in front by straps a’ a’, said straps turning freel 
7 — suitable bearings formed upon the cross-bar or yoke, which 

allows the beams to be moved in a vertical direction, and the 
beams being pivoted to the straps by a single pin in each 
beam and, strap affords means by which the beams may be 
moved in a lateral direction, thus providng a universal joint 
for the movement of the beams and a joint that will hold the 
beams in an upright position. C represents the evener, which is 
pivoted to the cross-bar or yoke B; and D D are the single-trees, 
which are pivoted to the beams A A and connected to the evener by 
cords orchains EE. The single-trees are perforated, so that the 
may be adjusted laterally upon the beams A A. The evener C is 
also perforated, so that the cords or chains E E may be adjusted to 
or from the center of the evener, as desired. The single-trees D D 
are attached to the beams A A by the hammer-straps ¢’ c’, and the 
beams are perforated to allow the single-trees D D to be adjusted 
longitudinally upon the beams, the object of which is to relieve the 
| of the animals from all upward or downward strain. The 
beams incline upward from the rear to the front; therefore, if the 
strain is found to be downward upon the neck of the animals, move 
back the single-trees D D until the machine is perfectly balanced ; 
or, if the pressure is found to be upward, move the single-trees for- 
ward. The chains or cords E E should be of sufficient length to 
allow the single-trees to admit of the adjustment by being taken up 
or snatiened as required. The cross-bar or yoke B is provided 
with a series of bearings for the straps a’ a’, so that the beams may 
be adjusted to or from each other, as desired. GG represent handles, 
which are secured to the beams and held in proper position by the 
adjustable braces H H. F F represent the standards, which are 
pivoted to the beams by bolt h. One end of each of said standards 
is provided with heads or runners II, which are perforated to allow 
the inclination of the shovels to be adjusted. Said standards are 


23—304 
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made to be reversed, so as to bring the heads or runners upon the 
ground when moving the implement to or from the field. Said 
standards are also of my invention, but not claimed in this applica- 
tion. The form of beams shown in Fig. 3 may be found the most 
desirable, as the draft is in straight lines at all times with the shovels 
or plows, and as the beams occupy a parallel position to the line 
of direction and the animals the draft will be lighter than with the 
diverging beams shown in Fig. 1, and the cords or chains occupy 
such a position as not to come in contact with the growing 
271 plants; nor will the beams be as liable to touch the animal 
drawing the implement. 

The advantage of my invention over all other implements in use 
is: More simple in construction ; lighter draft; fewer parts and less 
liable to get out of repair: less expensive. The beams being long 
the leverage is greater; therefore the operator can move them more 
easily at their rear ends by the handles and by a slight movement 
of the forward ends of the beams. The rear ends thereof describe a 
larger arc than can be done by short beams. The draft is from a 
lower point than upon wheeled implements, making it easier for the 
team, and by bending the outer ends of the single-trees downward 
the draft may be from as low a point as desired, and having no 
wheels nor heavy frame the operator can readily raise the rear ends 
of the beams by the handles and swing the implement around in 
the corners of fences and at the ends of the rows of plants without 
injury to the plants. 

Having thus fully described my invention, what I claim, and de- 
sire to secure by letters patent, is— 


1. The bent beams A A, as shown in Fig. 3, as and for the pur- 
pose set forth. 


2. The beams A A, when forming both beamsand tongue, whether 
bent or straight, having an independent vertical and lateral move- 
ment, being hinged or jointed at their forward ends so as to main- 
tain an upright position, for the purpose set forth. 


3. The beams A A, hinged or pivoted so as to have a free inde- 
pendent vertical and lateral movement upon the bar or yoke B, and 
supported eo without wheels or frame, as and for the pur- 
pose described. 


4, The beams A A, hinged or pivoted to the bar or yoke B and 
made adjustable upon the bar or yoke, as and for the purpose speci- 


5. The evener C, pivoted to the bar or yoke at the extreme front 
of the implement, so as to leave the beams A A free to be operated, 
substantially as and for the purpose specified. 


6. The single-trees D D, when made longitudinally adjustable 
upon the beams A A, for the purpose set forth. 
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7. The combination of the adjustable evener C, adjustable single- 
trees D D, beams A A, and chains E E, substantially as and for the 


purpose described. 
CHAS. H. WATSON. 
Witnesses : 
J.T. C. ALLEN. 
H. 8. ABBOT. | 


(Here follows diagram marked p. 272.) 
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Torren Po.tna, of Guthrie, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 130,440, dated 
August 13, 1872. 


Specification describing a new and useful improvement in cultivator 
invented by Totten Poling, of Guthrie, in the county of Guthrie 
and State of Iowa. 


Figure 1 is a side view of my improved cultivator. Fig. 2 isa 
top view of the same. 

Similar letters of reference indicate corresponding parts. 

My invention has for its object to furnish an improved iron cul- 
tivator, simple in construction, convenient in use, and effective in 
operation, and which shall be so constructed that it may conform to 
irregularities in the surface of the ground, and may be readily ad- 
justed to run deeper or shallower in the ground, as may be desired ; 
and it consists in the construction and combination of various parts 
of the cultivator, as hereinafter more fully described. 

A are two bars, each of which is bent twice at right angles, and 
has an ear formed upon its inner end, which ears are secured to each 
other with a bolt, nut, or key, so that the said bars may turn upon 
the joint thus formed to enable one of the plows to rise above or 
drop below the level of the other, thus adapting the cultivator to 
work upon an uneven surface, and enabling one of the plows to be 
raised to pass an obstruction without disturbing the other. This 
construction also forms an arch or rise in the connecting-bar so that 
the cultivator may cultivate both sides of a row of plants at the same 
time without injuring or breaking the plants. B are the draft-rods, 
which have a book formed upon their middle parts to receive the 
whiffletrees C. The ends of the rods B are spread apart, and are 
attached to the outer and inner ends of the lower horizontal parts of 
the bars A. This mode of attaching the draft leaves the middle — 

arts of said lower horizontal parts free for the attachment of the 
weeds ends of the plow-beams D. The forward ends of the plow- 
beams D are bate od | or slotted horizontally to receive the rear edge 
of the lower horizontal parts of the bars A, to which they are pivoted 
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by a bolt, several holes being formed in the said bars to receive the 
said pivoting-bolts, so that the plow-beams may be moved farther 
apart or closer together, as may be desired. This mode of attach- 
ment gives the rear ends of the plow-beams a free lateral but no 
vertical movement. The vertical movement is obtained through 
the joint between the inner ends of the bars A. 

The plow-beams D are each made in three parts, the forward ends 
of the two rear parts being bolted to the opposite sides of the rear 
end of the forward part. Several sets of oe are formed to receive 
the bolts by which the rear parts of the beam D are secured to the 
forward part, so that the said beams may be lengthened and short- 
ened, as desired. The rear parts of the beams D are made of un- 
equal length, and spread apart and held in their proper relative 
position by a cross-bar or long bolt E. The rear ends of the rear 
—_ of the beams D are slotted vertically to receive the standards 

, which are secured to said beams by bolts, several holes being 
formed in the said standards F to receive the said bolts, so that the 
standards may be raised and lowered to regulate the depth at which 
the plows work in the ground. To the lower ends of the standards 
F are attached plows G, which may be of any desired kind. The 
upper ends of the standards F project above the beams D, and to 
said ends are bolted the rear ends of the braces H that sustain the 
draft-strain upon the said standards. The forward ends of the 
braces H are bolted to the sides of the rear parts of the beams D. 
The right or left braces of each plow-beam may be extended to the 
rearward to serve as a handle for the plows, so that the plowman, 
while guiding the plows, may walk at the side of the row of plants 
being cultivated. ‘The forward part of the cultivator is sustained by 
the caster-wheel I, the standards J of which are pivoted to the lower 
horizontal parts of the bars A near their outer ends. K _ are bars, 
the forward ends of which are forked and bent downward to fit upon 
the rear parts of the beams D, near the forward ends of said parts. 
The bars K are passed beneath the cross-bars E, and are bent down- 
ward and curved rearward to rest upon the ground and serve as 
drag-bars to support the plows away from the ground when passing 
from place to place. 

When not in use, the bars K are placed upon the beams D. 
274 In the drawing, one of the bars K is represented in position 
for use, and the other as laid upon the beam D. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

The bars A, constructed substantially as herein shown and de- 
scribed, and pivoted to each other at their inner ends to adapt them 
to receive the plow-beams and draft, as and for the purpose set forth. 

TOTTEN POLING. 

Witnesses: 

HENRY S. HALLECK. 
SAMUEL LEWIS. 


(Here follow diagrams marked pp. 275 & 276.) 
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Joun L. Granam, of Carthage, Illinois, and Samugt J. WaLLacz, 
of Keokuk, Iowa. 


Improvement in Cultivators. 


Specification — part of Letters Patent No. 157,125, dated No- 
vember 24, 3874; application filed December 1, 1873. 


To whom it may concern: 


Be it known that we, John Lindsay Graham, of Carth Han- 
cock county, Illinois, and Samuel Jacob Wallace, of Keokuk, Lee 
county, Iowa, U.S. A., have invented an improvement in cultivators, 
of which the following is a specification : | 

This invention relates to double or straddle-row cultivators for act- 
ing on both sides of a row of plants at one passage. It is made sub- 
stantially as hereinafter set forth, referring to the accompanying 
drawings, in which— 

Figures 1 and 2 show side view and plan of one portion of the 
invention, together with part not belonging to this invention, de- 
signed to illustrate the latitude of use of which this portion of the 
invention is capable. Figs. 3 and 4 show plan and side view of the 
remainder of the invention, together with other illustrative parts, 
showing like latitude of use where the full invention is not desired. 

The apparatus has two similar plow-frames, as in Figs. 1 and 2, 
arranged to run one on each side of a row of plants. . Each frame 
has: a central beam and cross-bars, G g, with plows E C F ¢ f D. 
These are arranged with plow E in front to open a central furrow 
and to straighten out any stalks, &€., plow C next to the row of 
plants, and plow F on the other side in the middle between the 
rows ; plows c f behind plows C F and nearer the center, and plow 
D in the center behind all to finish the space. PlowsC ¢ F f project 
forward from the tops of the cross-bars and downward with double .- 
curves, as shown in Fig. 1,80 that trash catching on them will slide 
up and back over the tops to clear the plows. They have braces ¢7 
from their under sides back to the lower sides of tke bars to 
strengthen them. These braces may be adjusted in length by taking 
up or letting out at the joints with the plows or the bars to — 
the depth of running and inclinations of the plows. The frames 
and plows are set low, so they may be both — and light and to 
aveld. top-heavinegs. This requires the provision for shedding trash 
over the tops of the side = The frames are guided by handles = 
T. The beam §S,to which the plows are attached, is hinged nearite ~~ 
back end to top beam S!, which reaches forward for the draft. This 
is held in line by guide S’, which leaves it free to move up and — 
down. The plows have their points flat on the bottom, so they will — 
run at regular depths. The depth is adjusted to any degree of nice- _ 
ness by bolt S*, fixed in the lower beam, and adjustable in the upper — 
by screw-nuts S* S*. The higher the upper beam is set the deeper 
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4. The plow E, swiveled to turn on a nearly vertical axis, with 
breaking-pin or other holding means, substantially as set forth. 

5. The combination of cultivating-plow E, swiveled as described, 
and with safety holding device, with the revolving collar E?, sub- 


stantially as set forth. 
JOHN LINDSAY GRAHAM. 
SAMUEL JACOB WALLACE. 
Witnesses : 
R. M. MARSHALL. 
S. T. MARSHALL. 


(Here follows diagram marked p. 279.) 
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Wirti1AM H. Rosertson, of Buda, Illinois, assignor of two-thirds 
his right to Rufus Ford and Abel H. Gunn, of same place. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 162,577, dated April 
27, 1875; application filed January 5, 1875. 


To all whom it may congern : 

Be it known that I, William H. Robertson, of Buda, county of 
Bureau and State of Illinois, have invented certain improvements 
in cultivators, of which the following is a specification : 

This invention relates generally to improvements in that class of 
cultivators known as tongueless straddle-row cultivators, and more 
especially to devices for sustaining the plows above the ground, for 
facilitating turning the machine at the end of rows, for transporta- 
tion on the farm, &c.; and the invention consists in hinging or jour- 
naling one end of a bar, which is curved to form a runner, to the 
forward end of the plow-beam, the other end of said bar being curved 
and passed through an eye or opening of any kind near the central 
part of the plow-beam, in which it may be secured in various posi- 
tions, to form a runner for sustaining the plow, or to elevate and 
sustain the bar itself, all as hereinafter fully described. 

To enable others skilled in the art to make and use my invention, 
I will now proceed to describe the same with reference to the accom- 
panying drawing, in which— 

Figure 1 is a top or plan view of a machine embodying my in- 
vention, and Fig. 2 is a side elevation. 

Referring to the parts by letters, letter A represents any ordinary 
axle used with this class of cultivators, and B B the supporting 
wheels. CC are the ordinary plow-beams, carrying shovel-standards 
D, with shovels d and handles E. F is the coupling or attachment of 
the beams C to the axle, and is of any ordinary construction which 
allows of free vertical and lateral movement of the plows. G Gare 
ordinary beam-plates, except that they have lugs or projections g g 
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from their lower sides, which are pierced with holes g’. H isa bar, 
curved, as shown plainly at Fig. 2, at its forward part to form a run- 
ner, h, and its rearward part curved to form an arc of a circle, h’, of 
which the holes g’ are the radius, and its forward end h” turned 
short and sidewise, so that it may be inserted through the holes 
g’, and retained from withdrawal by a key, h’”, or other device. I 
is an eyebolt passing through the central part of the plow-beam, and 


carrying on its end a thumb-nut, 7. The are-shaped end h’ of the: 


bar H passes through the eye of the bolt I, J is a metallic plate. 

The operation is as follows: When it is desired to use the bars H 
for sustaining the plows above the ground, the bar H may be pressed 
downward at its rear end to the position shown by full Ao at Fig. 
2, and secured in said position by tightening up the eyebolt I by 
means of the thumb-screw 7, in which position it will, as shown by 
said figure, sustain the rear ends of the plows at the desired eleva- 
tion, and allow of the machine being moved from place to place 
with perfect safety to the plows. The dotted lines, Fig. 2, show the 
manner of turning up the rod H when the plows are in use, the 
thumb-nut securing it in said position, same as in former-cited posi- 
tion. Various devices may be used for locking the bar H in its va- 
rious positions, instead of the eyebolt I. 

The changes of position of the bar H, it will be seen, are readily 
and — and easily effected, and the device so adjustable that 
the p 

I claim— 

_ The bar H, curved, as shown, to form a runner, h, and an adjust- 
ing handle, h’, arranged to operate with the plow-beam C, eyebolt I, 
axle A, and wheels B, substantially as described, and for the purpose 


specified. 
WILLIAM H. ROBERTSON. 


Witnesses: . 
RUFUS H. FORD. 
JOHN BOLING. 


(Here follows diagram marked p. 281.) 
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MatTTHEW S. TARKINGTON, of Indianapolis, Indiana. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 174,320, dated Feb- 
ruary 29, 1876; application filed December 4, 1875. 


To all whom it may concern: 

Be it known that I, Matthew S. Tarkington, of Indianapolis, 
county of Marion, State of Indiana, have invented certain improve- 
ments in cultivators or corn-plows, of which the following isa de- 
scription, reference being had to the accompanying drawings: 

y invention consists, first, of the arrangement and combination 


ows may be elevated at different heights to suit the operator. 


M.S. TARKINGTON. 
CULTIVATOR. 
No. 174,320. Patented Feb. 29, 1876. 
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of parts whereby the arch of a corn plow or cultivator is supported 
independently by each plow ; seond, the construction and arran 
ment of parts whereby the plow-shovels can be adjusted to any de- 
sired depth in the ground; third, in the construction and arrange- 
ment of the draw-bars whereby the spindles of the wheels are in 
front and below the arched axle. 

Figure 1 represents a side elevation of my improved cultivator. 
Fig. 2 is a plan view of the same, showing the arrangement of parts 
more fully. Fig. 3 is an enlarged plan view of the connections of 
the plow-beams with the independent arch-supporting boxes. Fig. 
4 is a side view of Fig. 3, showing the arrangement of parts for the 
adjustment of the plow-shovels in the ground. Fig. 5 represents a 
front and side view of the adjustable sled-runner or plow-point sup- 

ort. Fig. 6 is a sectional view of the independent arch-supporting- 
wll showing the arrangement of the collar and top and bottom 
studs, that operate in slots formed in the top and bottom halves of 
the supporting-boxes. Fig. 7 shows the collar on the arched axle. 
Fig. 8 represents a top view of the draw-bar and wheel-spindle. Fig. 
9 is an end view of Fig. 8. Fig. 10 shows two side views of Fig. 8. 
Fig. 11 represents the manner of attaching the sled-runners or plow- 
point supports and fender to the plow-beams. Fig. 12 isa side view 
of the fender and clamp. 

A A represents the wheels of the cultivator, which are mounted 
on the spindles B*, that are secured to the projection B* of the draw- 
bar C. (Shown more fully in Figs. 8,9, and 10.) The draw-bar C 
is also formed with a hook, D, at the front end. The other end is 
provided with two projecting flanges, C* C?,which form jaws, that fit 
over and under the flanged end pieces B? of the arched axle B B', and 
is pivoted thereto by the bolt C'. The end piece B? has flanges o o 
above and below, so as to present a wide bearing on the inside of the 
jaws C? C?, and the end of the arched shaft or axle is inserted in the 
piece B?, and secured therein by the pin z. (Shown in Fig. 3.) 

In Figs. 1, 2, and 8 it will be seen that the spindle B? is located 
below and in front of the arched axle B B', and is free to move in 
any direction on the pivot-bolt C', as indicated by the dotted lines 
y y, Fig. 2, and allow the wheel A to follow the horse independent 
of the other wheel, with the draft below the arched axle B B', which 
will allow the wheels to pass over obstacles with little or no strain 
on the arched axle. 

On the arched axle B B', between the arch B! and end pieces B?, 
are secured the collars m, Fig. 7, with a stud, w', above, and w* be- 
low, Fig. 6. Over and under these collars w' w*, and encirling the 
shaft B, are the independent arch-supporting boxes R R’, Figs. 2, 3, 
and 6. Each of these boxes are perforated with a slot, w, above and 
below, through each of which the studs w' and w? project, the design 
of which is to support the arch in a perpendicular position and pre- 
vent it from turning down either in front or rear. 

The two halves of the independent arch-supporting boxes R R’ 
are secured together by bolts hhin the lugs g g in front, and by the: 
bolts d at the rear. The bolt d acts as a pivot to the attachments 
MN ss the end of the plow-beams, so as to allow the plows P to be- 
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a laterally either way, as indicated by the dotted lines f f, 
ig. 2. 
The plow-beams are curved downward at their rear ends, and are 
provided with shovels P, attached in the ordinary manner. The front 
ends of the beams E E’ are securely bolted to the sides of the gib- 
slide S. (Shown more fully in Figs. 3 and 4.) The front end of 
the piece 8S is formed with a gib, 8S’, that fits on both sides of the 
upright slide N, and is secured at any desired height by the bolt 
assing through the slot N’, which will allow the plows to be ad- 


justed to any desired depth. At the rear of the slide N, and cast on 


the top and bottom of the gib-piece S, are lugs or brace-guides T, 

that help support the beams against the slide N. On the front side 
of the slide N is cast the pivoted connection M, that 

283 _is pivoted to the independent arch-supporting boxes R R’ by 
the pivot-bolt d, before described. 

The two plow-beams E E’, on each side of the arch B', are formed 
with the inner beam shorter than the outside beam, and the handle 
F is secured by the bolt J' and brace G, as shown in Figs. 1 and 2. 
On the inside of the short beams E’, and attached thereto by the 
bolt J, is the washer V, with the sled-runner or plow-shovel-support- 
ing arm K, pivoted on the bolt, between the washer V and the 
fender-clamp U. (Shown more fully in Fig. 11.) 

The sled-runner or shovel-support is shown fully in Figs. 1, 2, and 
5, and is constructed with an arm, K, at the bottom of which is the 
slide or runner L. Theupperend is provided with a handle, J,and 
a hole, J?, for the pivot-bolt J' to work in. 

This device is designed to be used in such a manner as to support 
the shovels by being swung under them, and prevent the shovels 
from entering the ground while moving the machine from one place 
to another. When not in use they are raised up by means of the 
handle J, which is fastened in the catches s s, Fig. 2. 

The fender H’ isa flat piece of iron, with a bar, H, extending 
above, which is perforated with a number of holes, ¢t, for the purpose 
of adjustment. The upper end of the bar H is inserted in a cored 
hole in the fender-clamp U, and secured at any desired height by the 
bolt J', as shown in Figs. .1,2,11, and 12, and is designed to operate 
in connection with the shovels P, and prevent large clods of dirt 
from falling on the corn while being plowed. 

What I claim as new, and wish to secure by letters patent, is— 

1. The independent arch-supporting boxes R R’, arranged with a 
grooved recess in each half of the box, so as to clasp a collar, m, at- 
tached to the wrought-iron axle B', and also provided with openings 
w w above and below the collars m, in which operate the studs w! w? 
to form an independent support of the arch B', as shown and de- 
scribed. 

2. The coupling-boxes R, constructed to support the upright arch 
B', in combination with the flanged plates N, having vertical slots, 


and with gib-slides 8S, provided with the brace-lugs T’, substantially 
as described and shown, for the purposes set forth. 

3. The horizontally-pivoted draft-bars C, having the projectin 
lugs B* and wheel-spindles B*, rigidly attached thereto below an 
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in front of the axle, and the ears C', in combination with the arched 
axle B, having the flanged blocks B? horizontally pivoted to said 
draft-bars, substantially as shown and described. 

4. The fender-clamps U, provided with flanges, to clasp the plow- 
beam, a neck,upon which the shoe-arm K_ rotates, and a cored 
aperture, to receive the fender-bar H, as shown and described. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 


MATTHEW 8S. TARKINGTON. 


Witnesses: 
E. O. FRINK. 
S. C. FRINK. 
(Here follows diagram marked p. 284.) 
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JoHun R. Dunwap, of Sherman, Illinois. 
Improvement in Combined Cultivator and Harrow. 


Specification forming partof Letters Patent No. 181,654, dated August 
29, 1876 ; application filed March 6, 1876. 


To all whom it may concern: 


Be it known that I, John R. Dunlap, of Sherman, in the county of 

Sangamon and State of Illinois, have invented a new and useful im- 

rovement in combined cultivator and harrow, of which the follow- 
ing is a specification : 

Figure 1 is a top view of my improved machine. Fig. 2 is a side 
view of the same. Fig. 3 is a front view of thesame. Fig. 4 isa 
detail rear view of one of the cultivating-plows. Fig. 5 is a section 
of the same, taken through the line z 2, Fig. 4. 

Similar letters of reference indicate corresponding parts. 

The object of this invention is to furnish an improved implement 
for cultivating corn and other crops planted in hills or drills, and 
which shall be so constructed that it may thoroughly loosen up the 
soil and destroy the grass and weeds, and at the same time may be 
easily guided and controlled and freed from rubbish. 

The invention will first be described in connection with the draw- 
ing and then pointed out in the claims. 

A represents the side bars or beams of an ordinary V-harrow, which 
are provided with teeth B, in the usual way. The forward ends of 
the bars A do not meet, but are at such a distance apart that the row 
of plants may pass between them. ‘The forward ends of the bars A 
are connected and held in proper relative position by a bar, C, the 
middle part of which is ane to pass over the plants without injur-. 
ing them, and its ends project and have bearings formed in and at- 
tached to them to receive the vertical parts of the crank-axles D. 
Upon the journals of the axles D revolve the small steel wheels E, 
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which are made similar to rotary cutters. The upper arms of the 
crank-axles D are made long, extend to the rearward, and incline 
upward, and to their ends are pivoted the ends of a cross-bar, F. To 
the center of the cross-bar F, and to the center of the arch of the bar 
C, is pivoted a lever, G, the rear end of which projects back into such 
a position that it may be readily reached and operated by the driver 
walking in the rear of the harrow. By this construction, by operat- 
ing the lever G, the implement may be guided to follow the row, 


however crooked it may be, the resistance of the soil against the cut- : 


ters E being sufficient to draw the harrow after them. To the bar 
C, over the ends of the side bars A, are attached the ends of the draft- 
chain H and the forward ends of the plow-beams I. The rear ends 
of the plow-beams [ are curved downward and pass through eyes j', 
attached to or formed upon the rear sides of the plow-plates J, where 
they are secured in place by set-screws /*, so that the said plow-plates 
can be adjusted to throw the soil toward or from the plants, as may 
be required. To the side of the arched middle part of the bar C is 
pivoted the forward end of the lever K, the rear end of which pro- 
jects back into such a position that it may be conveniently reached 
and operated by the driver walking at the rearend of theharrow. To 
the forward part of the lever K is pivoted the end of a bar, L, that trails 
upon the ground, and which, when the rear end of the lever K is 
raised, swings forward into a vertical position, so that, by bearing 
down upon the said rear end of the lever K, the forward end of the 
harrow will be raised from the ground, allowing any grass, weeds, or 
other rubbish that may be caught upon the harrow-teeth B and the 
plows I J to drop off. To the end parts of the bar C are pivoted the 
ends of two bars, M, that drag upon the ground, so that when the 
forward end of the harrow is raised by the lever K and bar L, they 
may swing forward and support the said forward end, to allow any 
rubbish that may adhere to the teeth B and plows I J to be removed. 
The middle parts of the harrow-bars A are connected and held in 
proper relative position by a cross-bar, N, the middle part of which 
is raised to serve as a rest and slide for the lever G. The middle 
part of the cross-bar N is made with an offset at one end to give 
space for the lever K to operate and to serve as a rest for said lever 
when notin use. The plows IJ are held at such a distance apart 
as to work at any desired closeness to the row of plants by the jointed 
rods O, the inner ends of which are connected with the beams I, and 

their outer ends are slotted to receive the bolts by which they 
286 are secured adjustably to the harrow-beams A, so that, by loos- 

ening the said bolts, the said plows may be adjusted farther 
apart or closer together, as may be desired. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The combination of the crank-axles D and the rotary cutters E 
with the bar C and the V-harrow A B, substantially as herein shown 
and described. 

2. The combination of the cross-bar F and the lever G with the 
crank-axles D, the rotary cutters E, the cross-bar U, and the harrow 
A B, substantially as herein shown and described. 
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3. The combination of the lever K and pivoted bar L with the bar 
C, the V-harrow A B, and the plows I J, substantially as herein 
shown and described. 

4. The combination of the pivoted bars M with the cross-bar C, 
the V-harrow A, the lever K, and the pivoted bar L, substantially as 
herein shown and described. 

5. The combination of the cross-bar N, having its middle part 
raised, and an offset at the end of said raised middle part, in combi- 
nation with the V-harrow A B and the levers G K, substantially as 


herein shown and described. 
JOHN R. DUNLAP. 


Witnesses : 
SILAS W. WEST. 
J. D. KEEDY. 
(Here follows diagram marked p. 287.) 
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Henry H. Partees, of Monmouth, Illinois, assignor of two-thirds of 
his right to James H. Pattee and Ithamer P. Pillsbury, of same 
place. 

Improvement in Cultivators. 


Specification forming part of Letters Patent No. 185,775, dated De- 
cember 26, 1876; application filed September 19, 1876. 


To all whom it may concern : 

Be it known that I, Henry H. Pattee, of Monmouth, in the county 
of Warren and State of Illinois, have invented certain new and use- 
ful improvements in cultivators; and I do hereby declare that the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to which it appertains to make and 
use the same, reference being had to the accompanying drawings, 
and to letters of reference marked thereon, which form a part of this 
specification. 

This invention relates to improvements in tongueless cultivators; 


_ the objects of which improvements are to furnish means of sustain- 


ing the axle in an elevated position, when the rear ends of the plows 
are elevated and suspended thereon, and to this end the invention 
provides runner-braces, so attached to the axle and annexed parts 
that they may be adjusted rearward to act as runners for sustaining 
the axle, and forward to place them out of the way when the imple- 
ment is in use. 

A further object of the invention is to furnish devices for sus- 
pending the rear ends of the plows from the axle, which may not be 
in the way in operating the implement, and to this end the inven- 
tion provides hinged hooks or rods, which may be turned rearward 
to suspend the plows and forward out of the way when the plows 
are in use. 
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In the accompanying drawing, figure 1 is a perspective view of a 
cultivator embodying my invention. Fig. 2 is a side elevation. 
Fig. 3 is a detail view, a perspective of a draft-plate and a runner 
attached thereto. 

Referring to the parts by letters, letter A represents the elevated 
axle, B the plow-beams, C the standards and shovels, and D the 
handles of an ordinary tongueless cultivator. Letters E represent 
the draft-hooks pivoted to the horizontal ends of the axle A by a bolt, 
a, and having spindies on which the axle-supporting wheels F are 
journaled, as in a well-known class of tongueless cultivators. GG 
are runners, constructed of straight bars, with their lower ends g flat- 
tened and curved to form shoes, which will slide over the loose soil 
readily and easily, and their other ends pierced each with a hole, g’. 
The draft-hooks E have slots e, which, preferably, are curved down- 
ward at their rear ends. H is a bolt, with a head on one end and a 
thumb-nut, h, on its other end, and passes through the slot e and 
hole g’. Each runner G is placed between a bolt, a, and draft-plate 
E, and beneath a lug, e’, which projects from the adjacent side and 
. rearend of said draft-hook. II are suspending hook-bars, their 
forward ends pivoted at 7 near the forward side of the axle-bar A, 
and in front of a projection or shoulder, a’, on the axle, which pro- 
jection acts as a support for the bar [ when it is turned backward, 
for supporting the plows, as shown by full lines in the drawings, 
and which permits it being turned forward and out of the way 
when the plows are in use, as shown by dotted lines at Fig.2. The 
runners G being pushed back until their shoes g strike the surface 
of the ground, their forward ends may be secured by the bolt H and 
nut A, in the rear end of the slot e, as shown in full lines at Fig. 
2, and in which position they will sustain the axle when the plows 
are suspended thereon, as shown at same figure. 

When the plows are in use the runners G may be pushed forward 
by loosening the nut h, and again secured by tightening it, in the 
position shown by full lines at Figs. 1 and 3, in which position they 
will be out of the way when the pluws are in use in the field. 

_ It will be seen that the runner G may be slotted, and the bolt 

fixed in the draft-plate, and that the runner may be attached ad- 

justably to the axle alone, for which reason I do not limit my claim 

- the peculiar manner of attaching the runner to the draft-plate ; 
ut 3 


I claim— 
1. The combination, in a tongueless cultivator, of the following 


instrumentalities, viz., axle A, plows B, slotted draft-plates E, run- 

ners G, and bolts H, substantially as and for the purpose speci- 
fied. 

289 2. Hinged suspending-bars I, combined with axle A, plows 
B, and wheels F, substantially as described, and for the pur- 


pose specified. . 
3. The combination, in a tongueless cultivator, of the following 
instrumentalities, viz., axle A, plows B, slotted draft-plates E, run- 


ners G, and lhinged suspending-bars I, substantially as and for the 
purposes specified. 
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In testimony that I claim the foregoing as my own I affix my sig- 


nature in presence of two witnesses. 
HENRY H. PATTEE. 
Witnesses : 
C. HARDIN. 
JAMES WILSON. 


(Here follows diagram marked p. 290.) 
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EpwakRD Pratt, of Grand Detour, Illinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 44747, dated October 
18, 1864. 


To all whom it may concern: 


Be it known that I, Edward Pratt, of Grand Detour, in the county 
of Ogle and State of Illinois, have invented a new and improved 
cultivator; and I do hereby declare that the following is a full, clear, 
and exact description of the same, reference being had to the accom- 
panying drawings, making a part of this specification, in which— 

Figure 1 is a side sectional view of my invention, taken in the 
line x x, Fig. 2; Fig. 2, a plan or top view of the same; Fig. 3, a de- 
tached view of a curved bar pertaining to the same. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention relates to a new and improved cultivator designed 
for plowing corn and other crops grown in hills or drills, and also 
for loosening land, &c. 

The invention consists in connecting together two plow-beams ar- 
ranged in such a manner that each beam will have an independent 
movement, orone to acertain extent independent of theother, whereby 
the implement is placed more under the control of the operator than 
usual, and managed with less labor and with less fatigue to the 
team. . 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

A A represent two plow-beams, each of which has two standards, 
B B, attached with shovel-plows C C at their lower ends. The 
standards B B are curved, and are attached to opposite sides of the 
beams A, so as to throw the plows C C out of line with each other, 
as shown in Fig. 2, the two forward plows being nearer together 
than the two rear ones. Thetwo beams A A are connected together 
by cross-bars D D, the end of the latter being attached to the beams 
by pivot-boltsa. To the centers of the cross-bars D Da longitudinal’ 
bar, E, is attached by pivot-bolts b, and this bar E has a standard, 
F, attached to it, having a shovel-plow, G, at its lower end.. The 
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rear standards, B, of the beams A A extend upward to form sup- 
ports for handles B’ B’ for the operator to grasp and guide the im- 
plement as it is drawn along. 

One draft-animal is attached to each beam A, and it will be seen 
from the above description that each beam A, in consequence of 
being connected by the cross-bars D D, as shown, is allowed a certain 
independent movement longitudinally, and may therefore be man- 
| aged and operated with facility in case of meeting with obstructions, 
and the implement is not so liable to be strained or racked as when ; 
the rigid frames are used, nor the team so much fatigued. 

In plowing or cultivating corn I remove the bars D D and put on J 
curved metal bars H, as shown in Fig. 3, and I remove the central 
bar, E. The curved bars H clear the corn and prevent it from being 
broken down and injured. The bars D D and central bar, E, are 
used in loosening the earth previous to the sowing of the seed, &c. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

The two plow-beams, A A, connected together at a proper distance 
apart by means of bars D or H, attached to the beams A by pivot- 
bults a, to admit of an independent longitudinal movement of the 
beams A, the latter being used either with or without the central 
bar, E, and its plow G, and all arranged substantially as and for the 


purpose herein set forth. 
_ EDWARD PRATT. 
Witnesses: sf 
EDMUND WRIGHT. 
DANIEL L. CUSHING. 


(Here follows diagram marked p. 292.) 
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JoHN BurRNHAM and WIxtr1AM C. Laturop, of La Salle, Illinois. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 57858, dated Septem- 
ber 11, 1866. | 


To all whom it may concern: 
Be it known that we, John Burnham and W. C. Lathrop, of La + 

Salle, in the county of La Salle and State of Illinois, have invented 

a new and improved cultivator; and we do hereby declare that the 

following is a full, clear, and exact description thereof, which will 

enable others skilled in the art to make and use the same, reference 

being had to the accompanying drawings, forming part of this | 

specification, in which— | 
Figure 1 isa side view of our invention ; Fig. 2,a plan or top view | 

of the same; Fig. 3, a detached front view of the main frame of the 

same; Fig. 4, a Ruched view of the coupling for the plow-frames 


ed enonias 


pertaining to the same. 


Lumhain §Lathropn, 
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Similar letters of reference indicate like parts. 

This invention relates to a new and improved cultivator of that 
class in which the plows are arranged so as to be adjustable both 
laterally and vertically ; and it consists in a novel arrangement of 
the parts, as hereinafter fully shown and described, whereby the de- 
vice may be manipulated with the greatest facility, the team relieved 
of weight on the neck, and the device rendered capable of being con- 
verted into a single or double one for plowing one or two rows of 
plants, as may be desired. 

A represents an upright rectangular frame, to the lower ends of 
which wheels B B are attached, one at each side, and having the rear 
part of the draft-pole C securéd to its upper part. 

D isa double-tree attached to the draft-pole C just in front of frame 
A, and connected at each end by a rod, a, with a double-tree, E, at 
the rear end of the draft-pole, behind the frame A, the whiffletrees 
being attached to the ends of pendants a* at the front double-tree D, 
the front ends of the rods a being also connected to the pendants a*. 
This frame A is well braced from the draft-pole C; and to the rear 
side of the frame A there are secured, by joints 6, two upright bars, 
F F, one near each end of frame A, the joints } admitting of the bars 
F turning to the right and left. To these bars F F the beams ¢ c of 
the plow-frames G G are attached by joints d d, which admit of the 
beams rising and falling or working in a vertical direction. (See 
Figs. 1 and 2.) 

There are three plows, H, attached to each frame G, arranged in 
the usual way, and each frame is provided with a handle, I. 

The two frames G G are connected by an arched or semicircular 
yoke, H*, the ends of which are pivoted to bars I I, which are se- 
cured on the tops of the plow-frames G.G by pivots e, the bars being 
allowed to turn freely on the pivots e. 

By this arrangement it will be seen that the plow-frames are ren- 
dered capable of being moved up and down, or in a vertical direction, 
and also capable of being moved laterally, or to the right and left. 

The plow-frames are allowed to move up and down independently 
of each other, so that they may conform to the inequalities of surface 
over which they may pass; and the plows may be held up out of the 

round by placing a hook, f, in the yoke H*, over an inclined bar, 
, attached to, the draft-pole C and frame A. 

The lateral movement of the plow-frames admits of the plows 
being made to conform to the sinuosities of the rows of plants. 

The mounted frame A prevents any weight bearing on the necks 
of the animals. 

In using the device the plows of each frame work at opposite sides 
of a row of plants, the animals being in the spaces between the rows; 
hence one row will be plowed at each side, and the two adjoining 
rows at each side ciel at one side, which is equivalent to plowing 
two rows simultaneously. 

If it be desired to plow only one row of plants at a time the outer 
plows of each frame G may be detached. — 

The duplex double-tree arrangement admits of an even draft. 
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Having thus described our invention, we claim as new and desire 
to secure by letters patent— - 

1. The attaching of the plow-frame G to an upright mounted 

frame, A, by means of joints dand bars F, arranged, as shown, 
294 to form a universal-joint connection, to admit of the vertical 
and lateral movement of the plows, substantially as described. 

2. The connecting of the two plow-frames G G by means of a yoke, 
H*, having its ends pivoted to bars I* I*, which are secured horizon- 
tally on the frames G G by pivots e, to admit of the frames G rising 
und falling independently of each other, as set forth. 

3. The duplex double-tree arrangement composed of the two double 
trees D E, attached to the draft-pole C, and connected by the rods a, 
substantially as described. 

The above specification of our invention signed by us this 14th day 


of September, 1865. 
JOHN BURNHAM. 
W. C. LATHROP. 
Witnesses: : 
W. M. HITT. 
C. S. MILLER. 


(Here follows diagram marked p. 295.) 
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Marion J. Barr, of Centreville, Indiana. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 124,316, dated 
March 5, 1872. 


To all whom it may concern: 


Be it known that I, M. J. Barr, of Centreville, in the county of 
Wayne and State of Indiana, have invented 4 new and valuable im- 
rovement in corn-plows; and I do hereby declare that the follow- 
ing is a full, clear,and exact description of the construction and 
operation uf the same, reference being had to the annexed drawing, 
making a part of this specification, and to the letters and figures of 
reference marked thereon. 

Figure 1 of the drawing is a representation of a plan view of my 
improved corn-plow. Fig. 2 is a vertical longitudinal section of 
the same. Fig. 3 is a front elevation of arched clevis-iron. Fig. 4 
is side view of arched clevis-iron. 

This invention has relation to corn plows and planters; and the 
novelty consists in the construction and arrangement of the seeding 
mechanism, and also of the shovels, so that they may do the work 
of subsoiling and surface plowing at the same time. 

Referring to the drawing, A represents the frame of a corn plow, 
marker, and planter, composed of the longitudinal beams 56 and > 
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Improvement in Cultivators. 
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C. D. PERKINS. 
Improvement in Cultivators. 
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oblique beams C, to which are secured the removable standards D 
D’, furnished with shovels E. F represents the handles attached to 
the beams 6. H represents the double-arched clevis-iron hinged to 
the beams 6. H’ represents a slotted arched brace secured to the 
sides of the frame A in an adjustable manner by bolts A, allowing 
the width of the implement to be varied. The standards D may be 
removed in order to adapt the implement to use as a corn-marker, 
and replaced, and the standards D’ removed to adapt it to use as a 
corn-plow. The shovels are constructed with barbed or shouldered 
points d to serve 1s subsoilers, and have narrow shanks or necks d! 
connecting them with the beveled plow parts d®, as shown in the 
drawing. The shoulders of the barbed point are made horizontal, 
and from their inner ends the lower edges of the surface-plow run 
in concave lines upward and outward to the side edges of the same. 
The neck d', therefore, is beveled downward and inward to the sub- 
soil point. G represents a seed-hopper arranged between the beams 
b, near their forward ends, and secured to the right-hand beam alone 
to allow the beams to be adjusted. A perforated partition, g, divides 
the hopper into two parts, in the lower of which aseed slide or cup, 
g', vibrates, depositing at intervals the corn on the earth through 
corresponding openings g* in the slide and bottom of the hopper. 
To one end of the seed-slide a bent arm, K, is attached, and to this 
arm an operating-rod, k, is connected and extends back toward the 
rear end of the implement, as shown in the drawing, being sup- 
ported beside one of the handles F by means of a ring, k’. A bracket 
or stirrup, L, projects from the back part of the hopper, and is con- 
structed with a loop, L’, which guides the arm K. It is also con- 
structed with a stud, L?, to which the arm K is connected by a 
spring, M. The spring M operates the slide in one direction to open 
the seed apertures g?. 

The location of the seed-hopper is forward of the shovels, attached 
to the middle beams, and the work of depositing seed in a middle 
furrow is accomplished while the plows on either side are forming 
other furrows. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

The combined subsoiler and surface-plow E, having the bushed 
or shouldered point d, neck d', and beveled surface-plate d*, con- 
structed substantially as and for the purpose specified. 

In testimony that I claim the above I have hereunto subscribed 
my name in the presence of two witnesses. 


MARION J. BARR. 


Witnesses : 
WILLIAM H. DEMOSS. 
H. F. BAKER. 


(Here follows diagram marked p. 297.) 
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298 Unrtrep States PATENT OFFICE. 


CALyIN D. Perkins, of Princeville, Illinois. 
¢ 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 131,066, dated Sep- 
tember 3, 1872. 


Specification describing a new and useful improvement in cultivator, 
invented by Calvin D. Perkins, of Princeville, in the county of 
Peoria and State of Illinois. 


Figure 1 is a detail vertical longitudinal section of my improved 
cultivator taken through the line zz, Fig. 2. Fig. 2 is a top view 
of the same. 

Similar letters of reference indicate corresponding parts. 

My invention has for its object to furnish an improved cultivator 
designed especially for garden use as a hand machine, and which 
shall be simple in construction, convenient in use, effective in opera- 
tion, and easily adjusted as required, and which may be made larger 
to adapt it for field use; and it consists in the construction and com- 
bination of various parts of the machine, as hereinafter more fully 
described. 

The frame of the machine consists of two bars, A, the ends a’ of 
which project nearly radially, so as to be parallel with each other. 
The ends a’ at the rear of the machine are connected by a bolt, B. 
The ends a’ at the front of the machine are connected by a bolt, C. 
The bolt C also passes through slotsin the bars D, to the lower ends 
of which are attached the journals E, upon which the drive-wheels 
F revolve and which project at right angles with said bars D. By 
this construction, by adjusting the position of the bars D upon the 
bolt C the machine will be adjusted to work at any desired depth in 
the ground. The curved parts of the bars A are slotted longitudi- 
nally, as shown in Fig. 2, to receive the shanks of the plows G and 
cutters H where they are secured in place by washers and nuts, as 
shown in Figs. 1 and 2. By this construction, by adjusting the po- 
sition of the shanks of the plows G in the slots of the bars A the 
plows may be adjusted to throw the soil more or less toward the 
plants as may be desired. H are the cutters, which are bent at right 


angles, so that the blades may work in a horizontal position a little 


below the surface of the ground to cut off the roots of grass, weeds, 
runners, or other vegetation that may be growing between the rows 
of plants. By adjusting the shanks of the cutters H in the slots of 
the bars A the cutting blades may be adjusted to work at right angles 
or at any other angle with the line of draft as may be desired. Upon 
the rims of the drive-wheels F are formed or to them are attached 
ring flanges or cutters I, to cut off runners that may be thrown out 
from the rows or hills of plants, such as strawberries, and thus pre- 
vent the said plants from spreading. J are the handles, the forward 
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ends of which are inserted and secured in the forward ends of the 
slots in the bars A. The rear parts of the handles J are supported 
adjustably by standards K, the upper ends of which are attached to 
the said handles and the lower ends of which are secured in the 
rear ends of the slots in the bars A. 
The plows may be adjusted to work closer to or further from the 
lants by moving the bars A toward or from each other by means 
of the bolts B C. 

Having thus described my invention, I claim as new, and desire 
to secure by letters patent— 

1. The slotted semicircular bars A, made with projecting ends a’, 
to receive the adjustable connecting bolts B C, substantially as herein 
shown and described and for the purpose set forth. 

2. The slotted bars D, in combination with the bolt C and forward 
ends a’ of the slotted semicircular bars A, for the purpose of connect- 
ing the drive-wheels F with said bars A adjustabl , Substantially as 
herein shown and described. 

CALVIN D. PERKINS. 

Witnesses : 

PETER AUTEN. 
J. M. SABIN. 


(Here follows diagram marked p. 299.) 
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James H. PATreE, of Monmouth, Illinois, assignor to himself, Henry 
H. Pattee, and Ithamer P. Pillsbury, of same place. 


Improvement in Cultivators. 


Specification forming part of Letters Patent No. 135,148, dated Janu- 
ary 21, 1873. 


To all whom it may concern: 


Be it known that I, James H. Pattee, of Monmouth, county of 
Warren and State of Illinois, have invented certain improvements 
in cultivators, of which the following is a specification: 


Nature and Objects of the Invention. 


The nature of my invention relates to improvements in that class 
of cultivators known as corn-cultivators, and for improvements on 
which a patent was granted to me March 3, 1872. My present in- 
vention consists in a new and improved device by means of which 
the braces which connect the standards with the plow-beams are 
securely held in position and readily adjusted so as to increase or 
lessen the angle and consequent depth of penetration of the plows or 
shovels. It also consists in a new and improved coupling device or 


joint by means of which the plow-beams are hinged to the axle, all 
as hereinafter more fully set forth. 
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Description of the Accompanying Drawing. 


Figure 1 is a perspective view of a machine embodying my inven- 
tion. Fig. 2 is a rear elevation of the axle and wheels and a vertical 
section of the coupling-plates on the line zz. Fig. 3 is a longitudi- 
nal vertical sectional view of the end of one beam and the coupling 
devices. Fig. 4 isa horizontal sectional view of the end of one beam 
and the coupling devices. Fig. 5 is a detached view of ratchet-plate 
on one of the beams for adjustably securing the standard brace 
thereto. Fig. 5 is enlarged. 


General Descri ption. 


A represents the axle, consisting of an elevated cla portion, A, 
vertical side pieces A’ A’, and horizontal projections aa from the 
lower end of each of the vertical side pieces A’ A’. B8 are vertical 
coupling spindles, two of which are secured between ‘each pair of 
projectionsaa. CC are open-framed triangular-shaped ‘draft-plates, 
having snugs cc, by which they are pivoted to the outer ‘ends of the 
projections a a, and provided at their forward ends with hooks c’ ¢’, 
to which the draft animals may be attached. D D are the wheel- 
spindles, secured to and projecting from the outer sides of the plates 
CC. EE are the supporting-wheels, carried on spindles DD. GG 
are the plow-beams; H H H H, the standards, secured to the beams 
G (Gj at their upper ends by a single bolt, h, and may have secured 
to their lower ends any of the ordinary shovels, I. JJ are the 
handles. K K are the braces from the standards to the beams, and 
are attached and rendered adjustable in length as follows: Their 
ends, next the standards, are secured by a bolt, k, which passes 
through a hole in the brace and sidewise through the standard, and 
their ng ends are secured to adjustable ratchet-plates L L’ by a 
wooden break-pin, J. ; 

Two methods, substantially the same, are shown in the drawing 
for adjusting the ratchet-plates L L’. In the one shown at L a plate, 
M, is secured to the beam between the plate L and the beam, and 
the adjacent faces of the plates L and M are formed with corre- 
sponding transverse ratchet-teeth, which engage with each other. 
The plate L is also provided with a longitudinal slot, through which 
a bolt, m, passes, also passing through the plate M and the ‘plow- 
beam, and has a nut, m, on its outer end. 

It will be evident to any one skilled in the art that by loosening 
the nut m’ the plate L may be moved to set the standard H at any 
desired angle, and the ratchet-teeth being fine the variations may 
be very slight, thus enabling the operator to set the standards so as 
to make the plows run evenly and regular. 

. The braces K are of cheap construction, being simply flat iron 
straps with a hole in each end, and the method of attaching them to 
the standards, by a bolt — through sidewise, will tend to 
strengthen the standard and prevent it splitting, as is often the case 
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- where the brace passes back through a hole or slot therein, or when 


it is attached toa plate secured to the standard by a bolt passing 
through the standard from forward to rear side. 

The plate L’ is made adjustable by having a circular plate, M’, 
between it and the beam, secured to the beam, and its face, next the 
plate L’, provided with radial ratchet-teeth, the adjacent face of the 
plate L’ being provided with corresponding ratchet teeth. m” is a 
pivot-bolt through the plates L’ and M’ and the beam, and hasa 

nut, m’’’, on its outer end. The brace K is secured to the 

301 lower end of the plate L’ by a wooden break-pin, /’, and to 
the side of the standard H by a bolt, 4, which passes sidewise 
through the standard, the same as hereinbefore described. The ad- 
justment of the plate L’ is effected by loosening the nut m’” and 
rotating the plate L’ on the plate M’, and admits of very slight 
variation in the angle of the standard to the beam if the ratchet- 
teeth are fine, the same as the plate L. The ratchet-teeth in the 
lates L’ and M’, when tightened up by their bolts and nuts, will 
old the plate L’ securely from moving by the strain on the stand- 
ards when in use. The operation of the wooden break-pins is the 
same as in ordinary cultivators. N N are the beam-plates, one on 
each side of the forward end of each beam, and their forward ends 
brought together, —s a flat plate. P P are plates, partly encir- 
cling the coupling-spindles B B, on which they turn to allow the 
necessary lateral movement of the plow-beams, their ends extending 
back and clasping the projecting ends of the beam-plates N N, to 
which they are pivoted by a bolt, n, on which the beams have ver- 


. tical movement. n’ n’ are annular flanges on the sides of the beam- 
‘ plates N N and around the holes for the bolt n, and n” n” are cor- 
‘responding recesses in the adjacent faces of the plates P P for reliev- 


ing the bolt n from the strain of the draft. (See Pig. 4) Risa 
bolt through the plates P, just forward of the ends of the beam-plates 
x The ends of the beam-plates N have a segmental annular recess 
cut therein, the ends of which engage with the pin or bolt R and 
sudtain the axle in a nearly vertical position, at the same time allow- 
ing\the plow-beams limited but sufficient vertical oscillation. (See 
Fig.\3.) Tne plates P P have projections p p on one side (see Fig. 
3), so that by inverting them the vertical adjustment to cuange the 
depth\of running may be regulated, and the adjustment of the beams 
laterally or distance apart may be regulated by attaching to the dif- 
ferent spindles B B. 

The axle A being hinged directly to the plates C C, which carry 
the whedhs yindles, the same as in my aforesaid patent, their opera- 
tion and lative changes of position are, of course, the same. 


Claims. 


1. The braces K, adjustably attached between the beams G G and 
standards H ‘H by ratchet-plates L’ and M’, substantially as de- 
scribed and for the purpose set forth. 
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2. The beam-plate N, having a segmental recess in the outer end, — 
in combination with the journal-plate P, bolts n and R, and spindle 


B, substantially as described and for the purpose specified. 
JAMES H. PATTEE. 


Witnesses: 
R. G. HORNE. 
J. M. GRAY. 


(Here follows diagram marked p. 302.) 
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Witi1aM Lovupen, of Fairfield, Iowa. 
Improvement in Cultivators. 


Specification forming part of Letters Patent No. 177,258, dated May 
9, 1876; application filed February 2, 1876. 


To all whom it may concern: 

Be it known that I, William Louden, of Fairfield, county of 
Jefferson, and State of Iowa, have invented certain new and useful 
improvements in cultivators, of which the following is a full, clear, 
and exact description, and such as will enable others skilled in the 
art to which it pertains to make and use the same, reference being 
had to the annexed drawing, making a part of this specification, 
and in which— 

Figure 1 is an elevation of a cultivator-axle embodying my inven- 
tion. Fig. 2 is a longitudinal sectional view, and Fig. 3 a transverse 
sectional view on the line z x in Fig. 1. 

The nature of my invention relates to improvements in the con- 
struction of axles for what is known generally as straddle-row culti- 
vators; and the invention consists in making the arch, or central 
and main part, of the axle, of tubular wrought-iron, and in the 
manner of securing the cast-iron parts thereto, for the plows and 
wheels, all as hereinafter fully described. 

Referring to the parts by letters, A represents the arch, or central 
portion of the axle, consisting of an elevated central portion, a, and | 
vertical side portionsa’. Thearch A isconstructed of tubular wrought- 
iron (gas-pipe of one and one-fourth inch to two inches diameter = 
is a very suitable article), and is bent or curved as shown. The | 
arch A is then placed in the molder’s flask, and the plates B B cast 
thereon, and with their ends encircling the pipe A. The walls of 
the pipe A being light, the heated metal of B will partly fuse it, 
and produce a secure union of the parts, which may, however, be 
a, by roughening the surface of the pipe A where the 
metal B incloses it. CC are the journals, to which the cultivator- 
plows are connected. 7 

Heretofore these arched cultivator-axles have been made of cast- 
iron, solid wrought-iron, and wood. The cast-iron is found liable to 
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breakage, the solid wrought-iron too heavy, if made stiff enough, 
and the wood expensive, &c. When the arch is made of tubular 
iron the axle may he light, and still rigid, and the thinness of the 
metal, from being easily heated, facilitates welding the other parts 
thereto. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

The axle or beam-yoke of a straddle-row cultivator, constructed 
as described, with its arched central portion A made of tubular iron 
and the side portions B B attached rigidly or cast thereon, in man- 
ner substantially as and for the purpose specified. 

WILLIAM LOUDEN. 

Witnesses : 

JOS. R. McCRACKIN. 
H. H. WILDER. 


304 Derenpants’ Exarpit Tasker Patent. O.W.B., N: P. 
U.S. Circuit C’t, Eastern Dist. Mo. 
PaTTEE Piow Co. vs. Kinaman & Co. et al. 


Specification of WittraM Tasker. A. D. 1859, 24th January. 


No. 221. 
sos Ploughs. R. 
305 A. D. 1859, 24th January. No. 221. 
Ploughs. 


Letters Patent to William Tasker, the younger, of the firm of 
William Tasker ard Sons, of Waterloo Iron Works, near Andover, 
in the county of Hants, engineers, for the invention of “ improve- 
ments in ploughs.” Sealed the 29th March, 1859, and dated the 
24th January, 1859. 


Provisional specification left by the said William Tasker at the 
office of the commissioner of patents, with his petition, on the 
24th January, 1859. 


I, William Tasker, the younger, of the firm of William Tasker 
and Sons, of Waterloo Iron Works, near Andover, in the county of 
Hants, engineers, do hereby declare the nature of the said invention 
for “improvements in ploughs” to be as follows—that is to say: 

This invention relates to a peculiar construction and arrangement 
of the parts of ploughs known as fixed-headed ploughs in connec- 
tion with the front end of the beam and head gear, whereby the 
plough may be turned at the headlands without having to be carried 
round by the ploughiman. 

In carrying out my invention I employ a casting, having a tube 
or hollow cylinder made thereon, which fits loosely over a round 
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portion of the front end of the beam, so as to be capable of turning 
thereon. A collar or flange is formed at the back end of the tube, 
and a corresponding collar is fixed onto the beam, the two 
collars being notched at one part for the entrance therein 
306 of a key or catch, which has the effect, when in its place, of 
locking the tube and the beam rigidly together, but when 
this key is elevated by the ploughman by any convenient means 
the beam is free to be Awe inside the tube in either direction so 
as to bring one of the plough handles, when turning at the head- 
lands, in contact with the ground, a skid or slide being fitted to one 
of the handles for it to slide upon. Having turned the headland 
the ploughman has nm Ne to bring his handles back again into a 
roper position for work, when the beam and tube will become 
sane again. The wheels are carried by adjustable stumps and 
axles, which are connected near their upper and lower ends with 
vertical spindles capable of turning freely in cylinders or collar 
bearings, formed one on each side of the tubular casting before re- 
ferred to. The draw iron consists of two parallel bars fixed rigidly 
to the lower ends of the vertical spindles last referred to, and 4 cross- 
bar which is jointed at each end to the front ends of the parallel 
bars. 
By this arrangement of draw iron and carriage the wheels are 
free to lock round when turning the headlands. 
In place of using two cylinders and vertical spindles, one on 
either side of the beam, a single vertical spindle may be employed, 
— perpendicular to the centre of the tube on the end of the 
eam, the axle of the wheels locking freely round this spindle as a 
fixed centre of motion. 


Specification in pursuance of the conditions of the Letters Patent 
filed by the said William Tasker in the Great Seal Patent Office 
on the 23rd July, 1859. 


To all to whom these presents shall come, I, William Tasker, the 
younger, of the firm of William Tasker and Sons, of Waterloo Iron 
Works, near Andover, in the county of Hants, engineers, send 
greeting: 3 
Whereas her most Excellent Majesty Queen Victoria, by her let- 

ters patent bearing date the twenty-fourth day of January, in the 

year of our Lord one thousand eight hundred and fifty-nine, in the 
twenty-second vear of her reign, did, for herself, her heirs, and suc- 
cessors, give and grant unto me, the said William Tasker, the 
younger, her special license that I, the said William Tasker, the 
younger, my executors, administrators, and assigns, or such others 
as I, the said William Tasker, the younger, my executors, adminis- 
traturs, or assigns, should at any time agree with, and no others, 
from time to time and at all times thereafter during the term 

therein expressed, should and lawfully might make, use, ex- 

307 —ercise, and vend, within the United Kingdom of Great Britain 

and Ireland, the Channel Islands, and Isle of Man, an in- 
vention for “improvements in ploughs,” upon the condition 
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(amongst others) that I, the said William Tasker, the younger, by 
an instrument in writing under my hand and seal, should particu- 
larly describe and ascertain the nature of the said invention and 
in what manner the same was to be performed, and cause the same 
to be filed in the Great Seal Patent Ojfice within six caiendar 
months next and immediately after the date of the said letters 
patent: 

Now know ye that I, the said William Tasker, the younger, do 
hereby declare the nature of my said invention and in what man- 
ner the same is to be performed to be particularly described and 
ascertained in and by the following statement, reference being had 
to the accompanying drawings, and to the letters and figures marked 
thereon—that is to say: 

My said invention relates to a peculiar construction and arrange- 
ment of the parts of ploughs, known as fixed-headed ploughs, in 
connection with the front end of the beam and head gear, whereby 
the plough may be turned at the headlands without having to be 
carried round by the ploughman. 

In carrying out my invention I employ a casting, having a tube 
or hollow cylinder made thereon, which fits loosely over a round 
portion of the front end of the beam, so as to be capable of turning 
thereon. A collar or flange is formed at the back end of the tube, 
and a corresponding collar is fixed onto the beam, the two collars 
being notched at one part for the entrance thereon of a key or catch, 
which has the effect, when in its place, of locking the tube and the 
beam rigidly together; but when this key is elevated by the plough- 
man by any convenient means the beam is free to be turned inside 
the tube in either direction, so as to bring one of the plough handles, 
when turning at the headlands, in contact with the ground, a skid 
or slide being fitted to one of the handles for it toslide upon. Hav- 
ing turned the headland, the ploughman has — to bring his 

1en the beam 
and tube will become locked again. The wheels are carried by 
adjustable stumps and axles, which are connected near their upper 
and lower ends with vertical spindles, capable of turning freely in 
cylinders or collar bearings, formed one on each side of the tubular 
casting before referred to. The draw iron consists of two parallel 
bars fixed rigidly to the lower ends of the vertical spindles last re- 
ferred to, and a cross-bar which is jointed at each end to the front 
ends of the parallel bars. 
. By this arrangement of draw iron and carriage the wheels are 
free to lock round when turning the headlands. 
In place of using two cylinders and vertical spindles, one 
308 on either side of the beam, a single vertical spindle may be 
employed, placed perpendicular to the centre of the tube on 
the end of the beam, the axle of the wheels locking freely round 
this spindle as a fixed centre of motion. 

And, in order that my invention may be fully understood, I shall 
now proceed more particularly to describe the same, and for that. 
purpose I shall refer to the several figures on the sheet of drawings 
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hereunto annexed, the same letters of reference indicating corre- 
sponding parts throughout all the figures. 


{Here follows diagram marked p. 309.) 


Figure 1 of the annexed sheet of drawings represents a side eleva- 
tion of a plough fitted with my improvements; figure 2 is a corre- 
sponding plan of the same, and figure 3 is a front view of the plough 
head. A is the plough beam, the front end of which is made round 
and fits into the corresponding tube or hollow cylinder B, cast in 
one piece with the vertical frame C, and fitting loosely upon the 
rounded front portion of the plough beam, so as to be capable of 
turning freely thereon. The collar and pin at D serve to keep the 
-end of the beam from slipping out of its place. A flange, E, is cast 
upon the back end of the tube B, which fits against a similar collar, 
F, fast on the beam itself. These two collars are notched so as to 
receive the weighted forked lever or catch G, which plays freely in 
holes made in the casting, and is retained therein by cottars. When 
this catch is dropped into the corresponding notches in the two 
flanges or collars, the plough beam will be locked or prevented from 
turning in its tubular socket; but when the catch is elevated out of 
the notches, which may be effected by the ploughman pulling the 
chain or cord H, or by any other simple contrivance, the beam wiil 
be unlocked, and may then be turned over to one side so as to bring 
one of the handles I I onto the ground, and consequently raise the 
ploughshare, in which position the whole may be readily turned at 
the headlands. A skid or other convenient rest may be bolted onto 
one of the handles for the purpose of supporting them when on 
the ground. The headland being turned, the ploughman readjusts 
the beam, when the weighted catch G drops into the notches in the 
respective flanges E F and locks the beam in its proper position 
for work. J J are adjustable stumps for carrying the —? 
wheels K K. These stumps pass through the overhanging lugs 
L, formed at the top and bottom of each of the round spindles M 
M, which are contained in the vertical sockets N N (one of which 
is shewn in section in figure 3) of the cast-iron frame C, and are free 
to turn therein, thereby enabling the stump of each wheel to swivel 
or lock round when turning the plough, as shewn by the dotted 
lines in figure 2. O O are two bars rigidly fixed to the lower ends 

of the spindles M, and connected at their front ends by a 
310 a cross-bar, P, which is provided with a number of holes for 

the purpose of regulating the line of draught, as will be 
clearly understood on referring to the drawings. 

Having now described and particularly ascertained the nature of 
my said invention and the manner in which the same is or may be 
used or carried into effect, I would observe in conclusion that what 
I consider to be novel and original, and, therefore claim as the in- 
vention secured to me by the hereinbefore in part recited letters 
patent, is— : 

First. The general construction and arrangement of ploughs, as 
hereinbefore described. 
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Second. Theconstruction of ploughs having the beam and head gear 
locked or rigidly fixed together when at work, and capable of being 
enuaodel when required. 

Third. The supporting of the front end of a plough beam in a tubu- 
lar socket for the purpose of facilitating the turning of the plough 
at the headlands, as hereinbefore described. 

Fourth. The system or mode of locking and unlocking the plough 
beam with or from the head or tubular socket, when required, as 
hereinbefore described. 7 

Fifth. The connecting of the wheel stumps to a vertical spindle 
or spindles capable of turning freely in vertical collar bearings or 
sockets, as hereinbefore described. 

Sixth. The peculiar construction and arrangement of draw iron, 
as hereinbefore described. 

In witness whereof I, the said William Tasker, the younger, have 
hereunto set my hand and seal this 20th day of July, one thousand 
eight hundred and fifty-nine. | 
WILLIAM TASKER, Jun’r. [L.s.] 


311  Uwnitrep Srates or AMERICA, \ 
 Lastern District of Missouri, 


I, A. P. Selby, clerk of the circuit court of. the United States in 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true transcript of the record, pleadings, ex- 
hibits, and proceedings had in case No. 2163, of Pattee Plow Com- 
pany, complainant, against Kingman & Company, defendant, as 
os as the same remain on file and of record in said case in my 
office. : 

In witness whereof I hereunto subscribe my name and affix the 


seal of said court, at office, in the city of St. Louis, in said district,. 


this 30th day of September, in the year of our Lord eighteen hun- 
dred and eighty-five. 
[Seal of the United States Circuit Court, Eastern District of Missouri.] 


A. P. SELBY, 
- Clerk of said Court. 


312 [Endorsed :] No 2163. United States circuit court, eastern 
district of Missouri. Pattee Plow Co. against Kingman & Co. 
Duly certified transcript in the above-entitled cause. 
Endorsed on cover: E. Missouri C.C. U. S. No. 354. The Pat- 
tee Plow Company, appellant, vs. Kingman & Company e¢ al. Filed 
October 8, 1885. : 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE PaTTEE PLow Company, 
Appellant, 
> No. 88. 
VS. Oct. Term, 1888, 
Kineman & Co., e¢ al. | 


BRIEF AND ARGUMENT FOR APPELLANT. 
STATEMENT OF CASE. 


The bill, which is in the usual form, charges the de- 
fendants—vendees of tongueless cultivators manufac- 
tured by B® D. Buford & Co.—with infringement of the 
second claim of Re-issue Letters Patent, No. 6,080, for 
Improvement in Cultivators, granted James H. Pattee, 
October 6, 1874, beirg a Re-issue of Letters Patent, 
No. 124,218, for Improvement in Cultivators, granted 
James H. Pattee, March 5, 1872; the first and second 
claims of Letters Patent, No. Yeoman Improve- 
ment in Culfivators, granted@ x08 W. Kendall, 
March 14, 1876; and the claims of Letters Patent, No. 
187,889, for Improvement in Caleta granted H. 
H. Pattee, February 27, 1877. (Rec., ip. 4.) 

The answer, while admitting the sale by the defend- 
ants at St. Louis, in the Eastern District of Missouri, 
of tongueless cultivators manufadtured by  D. 
Buford & Co. (Rec., p. 12), presents ithe following de- 
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fences, as stated in the defendants’ (Appellees’) brief 
in the Circuit Court : : 

‘* The defences special to Reissue 6,080, are: 

** 1st.—That it was not reissued within two years. 


‘** 2nd.—That it was not reissued in apt time, as the 
‘* rights of others intervened between the issue and re- 
ta 

issue. 


‘** 3rd.—-That the second claim (the one sued on) has 
“been unlawfully enlarged. 


‘* As to all of the patents: 


‘‘ 4th.--That the inventors were only improvers and 
‘‘ were not pioneers, and, as such, their patents, if the 
‘** patents are valid, are limited to special construc- 
** tions. 


‘** 5th.--That the patents are anticipated in and by 
** the older art. 


‘* 6th-—Non-infringment. 


‘* And as to patent No. 187,899: 


‘¢7th.—That it does not disclose a patentable subject 
‘* matter or invéntion. 

The complainant, having produced two tongueless 
cultivators marked ‘‘Complainant’s Exhibit Buford 
Cultivator,” jand ‘‘Complainant’s Exhibit Buford 
Cultivator of &882,’’ defendant’s counsel admitted the 
sale of those ‘cultivators by the defendants within the 
Eastern District of Missouri, and prior to the filing of 
the bill—(Rec., p. 14)—and the infringement was point- 


‘ed out by complainant’s expert witness, Richards. 


(Rec., p. 15).§ 
At the conclusion of the complainant’s prima facie 


case, defenda ts! offered in evidence, in support of 
| the defenses set forth in the answer, a large number of 
' prior patents§.to wit: 
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As to the Pattee Re-issue No. 6,080, Patents— 


No. 44,747, of October 18th, 1864, to Pratt. 

No. 70,111, of October 22d, 1867, to Peck. 

No. 52,754, of Febrnary 20th, 1866, to Savill. 
No. 84,575, of December Ist, 1868, to Peabody. 
No. 85,662, of January 5th, 1869, to Henry. 

No. 86,160, of January 26th, 1869, to Huff. 

No. 106,161, of August 9th, 1870, to Hosington. 
No. 120,684, of November 7th, 1871, to Tomlinson. 
No. 8,483, of November 4th, 1851, to Constant. 
No. 12,241, of January 16th, 1855, to Smith. 
No. 59,499, of November 6th, 1866, to Young. 
No. 118,549, of August 29th, 1871, to Owens. 


English Letters Patent No. 221, of March 29th, 1859, 
to Tasker. 
No. 28,870, of June 26th, 1860, to T. & R. Kinghorn. 


As to the Kendall Patent, No. 174,683, Patents— 


No. 29,976, of January 31st, to Dutton. 

No. 128,685, of July 2d, 1872, to Watson. 

No. 130,440, of August 13th, 1872, to Poling. 

No. 162,577, of April 27th, 1875, to Robertson. 

No. 174,320, of-February 29th, 1876, to Tarkington. 
No. 43,901, of August 23d, 1864, to Davis. 

No. 52,754, of February 20th, 1866, to Savill. 

No. 69,109, of September 24th, 1867, to Marsh. 

No. 40,276, of December 1st, 1863, to Mitchell. 


As to the Pattee Patent, No. 187,899, Patents— 


No. 124,218, of March 5th, 1872, to J. H. Pattee. 
No. 135,148, of January 21st, 1873, to J. H. Pattee. 
No. 162,577, of April 27th, 1875, to Robertson. 

No. 177,258, of Mav 9th, 1876, to Louden. 

No. 178,410, of June 6th 1876, to Carter. 

No. 182,449, of September 19th, 1876, to Joy. 

No. 185,775, of December 26th, 1876, to H. H. Pattee. 
No. 52,858, of September 11th, 1866, to Burnham & 
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And examined W. S. Bates, an expert, no other wit 
nesses being called by the defendants. 

The complainant in rebuttal re-examined the witness 
Ricliards in reply to the defendants’ expert witness 
Bates, and established the very great value and utility 
of the Pattee and Kendall inventions and the revolution 
created by their introduction—the Pattee two-wheel 
straddle-row tongueless cultivator having largely super- 
seded and driven from the market the old style tongue 
cultivator,—by the examination of H. H. Pattee; 
Secretary and Treasurer of the Pattee Plow Company— 
who also gave the history of the early developments /of 
the Pattee invention, the subject of the Re-Issue } 
6,080 (Rec., p. 56), J. R. Amidon (Rec., p. 38), W. 
Hardy (Rec., p. 49), R. H. Arnold (Rec., p. 44), Jaco 
Ruloff (Rec., p. 50), S. S. Tuttel (Rec., p. 53). P 

The Circuit Court having heard the cause at final hear- 
ing, handed down the following opinion (Rec., p. 113): 


‘*Re-issued Patent 6,080, of 1874, 2d claim of 
‘‘ which is under consideration, has, as to that claim, 
‘*expanded the original beyond legal limits. There- 
** fore, said Re-Issued Patent is void to the extent 
‘‘claimed, wherein the defendant is alleged to have 
‘* infringed.”’ 

‘Second, Asto the Kendall patent No. 174,684, 
‘¢ there is no infringment.”’ 

‘‘Third, As to ,Pattee patent of 1877, No. 187,899, 
‘* said patent is void, there being no novelty of inven- 
‘tion therein that is patentable.’’ 


‘* Bill dismissed with costs.’’ 


In accordance therewith a decree was ordered dismis- 
ing the bill from which this appeal was taken. 
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ASSIGNMENT OF ERRORs. 
The Circuit Court erred— 
First.—In dismissing the bill of complaint. 


Second.—In holding that as to ** Re-issue Patent No. 
‘** 6080 of 1874, 2nd claim of which is under considera- 
‘** tion, has, as to that claim, expanded the original 
‘** beyond: legal limits. Therefore, said Re-Issue is void 
“to thej;extent claimed, wherein the defendant is 
‘* allegedfo have infringed. 


; 


.—In holding that ‘* As to the Pattee patent 
7,969, said patent is void, there being no nov- 
invention therein that i patemtable.” 


! | 


Appellant's Points. . 
As TO THE PaTTEE REIssuk, No. 6080. | 


I. 


The second claim of the Pattee Re-Issue is for the 
combination of an axle, composed of a bowed or | 
elevated central part and vertical side plates or pieces, 
provided with suitable projections, and wheel spindle- 
draft plates, composed of a draft plate provided with 
suitable projections and wheel spindle rigidly attached - 
thereto ; the axle and wheel spindle-draft plates being 
pivotally connected by pins or bolts passing through 
the holes in the projections, so that the wheels are 
retained in the line of progression by the draft of 
the animals when one is in advance of the other. 


6 
II. 


This combination was original with Pattee and is 
neither found nor suggested, in any of the prior 
patents offered in evidence by the appellees. J¢ is, 
however, found in the ** Eahibit Buford Cultivator’ 
and ‘‘ Hrhibit Buford Cultivator of 1882,’’ sold by 
the appellees. 


Ir. 


There is nothing in the state of the art, as shown 
by the prior patents offered in evidence to justify, the 
Court in giving a limited or unnatural construction to 
the second claim of the Re-Issue, as contended by 
defendant in the Court below. On the contrary, 
the prior art serves to most strikingly illustrate the 
radical character of Pattee’s invention, and warrants 
the Court in giving to the second claim of the Re-Issue 
as broad and liberal an interpretation as the language 
of the claim justifies. 


Iv. 


The appellees infringe the second claim of the re- 
issue even under the most rigid interpretation of the 
claim, since the cultivators sold by them contain an 
axle composed of a bowed or elevated central part, 
and vertical side plates or frames, provided with suit- 
able projections, and wheel spindle draft plates, com- 
posed of draft plates provided with suitable projec- 
tions and wheel spindles rigidly affixed thereto; the axle 
and wheel spindle draft plates being pivotally connected 
by pins or bolts passing through holes in the projec- 
tions, so that the wheels are retained inthe line of 
progression by the draft of the animals when one is in 
advance of the other; which is the precise combination 
covered by the second claim. 


y/ 
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V. 


The question of infringement is to be determined by 
an examination and comparison of the structure—not 
by a comparison of the names or letters used to desig- 
nate the different parts of the structures—and when so 
examined and compared, the Buford cultivators are 
found to contain every element of the combination of 
the second claim of the Pattee reissue, and those ele- 
ments combined and arranged in precisely the same 
manner and for the same purpose. 

In the accompanying cuts— 


Fig. 1. 
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Fig. 1 shows the axle of the second claim of the 
Pattee reissue, composed of a bowed or elevated central 
part A, and vertical side plates A‘, provided with suit- 
able projections @ a. 
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Fig. 2 shows the axle of the Buford structure, com- be 


posed of a bowed or elevated central part A, and verti- 
side plates or frames A', provided with suitable | 
projections a a. | 


Fig. 8. | | 


Fig. 3 shows the wheel spindle draft plates of the 
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Pattee combination, composed of the draft plates B, 
with projections 5’, and wheel spindle F, rigidly affixed 
thereto ; Cis the bolt for hinging the wheel spindle 
draft plates to the axle. 


Fig. 4. 


Fig. 4 shows the wheel spindle draft plates of the 
Buford structure, composed of the draft plate B, with 
projections 0’b’, and wheel spindle F, rigidly affixed 
thereto ; C is the bolt for hinging the wheel spindle 
draft plates to the axle. 


Fig. 5. 


Fig. 5 shows the axle and: wheel spindle draft plates 
of the Pattee combination, in position for pivotal con- 
nection by pins or bolts C passing through the holes in 
the projection, so that the wheels are retained in the 
line of progression by the draft of the animals when 
one is in advance of the other. 
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Fig. 6. 


Fig. 6 shows the axle and wheel spindle draft plates 
of the Buford structure, in position for pivotal connec- 
tion by pins or bolts C, passing through the holes in the 
projections, so that the wheels are retained in the 
line of progression by the draft of the animals 
when one is in advance of the other. 

Thus the identity of the two structures and the 
infringement of the second claim of the Pattee Re- 
Issue by the Buford cultivators are clearly demon- 
srtated. 


VI. 


All the elements composing the combination of the 
second claim of the Re-Issue are equally essential, since 
the omission of any one of them renders the combina- 
tion inoperative; and the same is equally true of the 
combination as it exists in the cultivators sold by the 
Appellees; as, for instance, dispensing with the side 
plates or frames provided with projections for pivotal- 
ly connecting the axle to the wheel spindle draft 
plates or their equivalent would render the structure 
worthless, since the presence of the Pattee combination 
depends upon the axle and wheel spindle draft plates 
being pivotally connected. 


VII. 


There is no authority for the contention,—made by 
the Appellees in the Court below, in order to escape 
the charge of infringement,—that the second claim of 
the Pattee Re-Issue should be interpreted to include 
the ‘‘eveners.’’ 

The ‘‘eveners” are not specified in the claim, and 


PARTS OF THE BUFORD CULTIVATOR. 


~ ¢ 
. 
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form no part thereof. Onthe contrary, they constitate 
an additional feature of Pattee’s invention, apart from 
the combination of the second claim, and are the sub- 
ject of a separate paragraph in the specification, where- 
in their object and mode of operation are set forth, and 
are made the basis of a separate and distinct claim. The 
sixth claim is for the ‘‘eveners’’ added to the combina- 
tion of the second claim; therefore, to interpret the se- 
cond claim as including the. ‘‘eveners,’’ would be to 
make the 2d and 6th claims of the Re-Issue, and the 1st 
and 3d claim, of the original identical, thus defeating- 
the intention of the inventor. 

Certainly the Court will not defeat the clear inten- 
tion of the inventor by reading into the claim that 
which he has carefully excluded from it, and made the 
subject of a separate description and claim, and more 
especially so when there is nothing in the state of the 
art requiring the Court to give that interpretation to 
the claim in order to sustain it. That would not be in- 
terpretation, but rather the formulation of a new 
claim, which finds no authority in the rule repeatedly 
announced by this Court. 


That rule was stated by this Court in White v. Dun- 
bar, 119 U. &., p. 51, in this forcible language : 


‘*Some persons seem to suppose that the 
‘* claim in a patent is like a nose of wax which 
‘‘may be turned and twisted in any direction, 
‘‘by merely referring to the specification, so 
‘* as to make it include something more than, or 
‘* something different from, what its words ex- 
‘* press. The context may, undoubtedly, be re- 


‘*sorted to, and often is resorted to, for the — 


‘* purpose of better understanding the meaning 
‘* of the claim ; but not for the purpose of chang- 
‘‘ing it, and making it different from what it is. 
‘* The claim is a statutory requirement, prescrib- 
‘* ed for the very purpose of making the patentee 
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*‘ define precisely what his invention is; and 
‘‘it is unjust to the public, as well as an 
‘‘evasion of the law, to construe it in a man- 
‘‘ner different from the plain import of its 
** terms.”’ 


Such being the rule, may it not be said that the in- 
ventor having complied with the statutory requirement 
in defining in his second claim precisely what his in- 
vention is, it would be manifestly unjust to him, if not 
** an evasion of the law,’’ to read into the claim the 
‘feveners ;’’ and would not that be resorting to the 
context for the purpose of changing the claim, and 
making it different from what it is and from what it 
was intended to be? A practice that has been re- 
peatedly and severely condemned by this Court. 


Also R. R. Co. v. Mellon, 104 U. 8., 118. 


VIII. 


There is no pretense of an anticipation of the 2d 
claim of the Pattee Re-Issue. The nearest approach to 
it—according to the appellees’ contention—is found in 
the English patent to Tasker of 1859 for ‘“ Improve- 
ments in Plows.”’ | 

The Tasker patent does not show, nor even suggest, 
the combination which is the subject of the 2d claim of 
the Pattee Re-Issue. | 

The contention is that it could be converted, or re- 
constructed, so as to contain the Pattee combination. 
Assuming such to be the case—which it is not—the 
English patent to Tasker is not an anticipation, since 
it does not answer the requirements of the rule as an- 
nounced by this Court in 


Seymour v. Osborn, 11 Wall., 516 ; 
Cohn v. U. 8. Corset Co., 93 U. S., 366, and 


—_ 
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T he Cawood Patent, 94 U.S., 665. 
Downton v. Yeager Milling Company, 108 
U.S., 471. 
The rule is thus stated in Cohn ». U. 8. Corset Com- 
pany: : 
‘*It must be admitted that unless the earlier 
‘* printed and published description does exhibit 
‘* the latter patented invention in such a full and 
‘* intelligible manner as to enable persons skilled 
‘in the art to which the invention is related, to 
-**comprehend it without assistance from the 
‘‘ patent, or to make it, or repeat the process 
‘* claimed, it is insufficient to invalidate the 
** natent.”’ 


It would indeed require an entire reorganization of 
the Tasker contrivance to convert it into the Pattee, 
and such as no skilled mechanic could possibly accom- 
plish without complete knowledge of Pattee’s inven- 
tion; and this is conclusively established by the fact that 
it never suggested itself to any one, was never done by 
any one, and no mechanic has testified that it could be 
done, or that it is possible to construct the Pattee com- 
bination from the Tasker patent. 


IX. 


There is no such combination and arrangement of 
parts in the Tasker patent as, by any possibility, would 
permit of the wheels being retained in the line of pro- 
gression by the draft of the animals when one is in ad- 
vance of the other; which is the very purpose and ob- 
ject of Pattee’s combination. To _ reconstruct 
the Tasker structure so as to embody that princi- 
le xt is necessary to dismantle his machine 

,only net removing the plow beam; but also re- 
ae the bar connecting the sides of his car- 
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riage and substituting draft plates. The appellees 
have taken the combination of Pattees and not 
that of Taskers. 


x. 


The second claim of the Re-Issue is valid, being 
the same as, and a re-statement of, the first claim of 
the original patent. 


Gage v. Herring, 107 U. 8., p. 546. 


XI. 


The second claim of the Re-Issue has not been ex- 
panded beyond the legal limits of the first claim of the 
original, since the cultivators sold by the appellees 
would have infringed the first claim of, the original 
patent, as they do infringe the second claim of ‘the Re- 
Issue,and it must necessarily be so since the claims are 
the same. 

Applying the test applied in the case of Eachus 2. 
Brammall, 115 U. 8.,page 434,we find the first claim of 
the original patent, when interpreted in view of the 
state of the art,to be, as stated in the claim, for the 
combination of ‘The Axle, A, having plates, B, 
hinged to the wheel-spindle plates,C, so that the wheels 
are retained in the line of progression when one is in 
advance of the other, as set forth ;’’ and the elements 
composing that combination are shown in the accom- 
panying cuts, in which Fig. 7 
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shows “‘the axle A, having plates B,” and 


Fig. 8. 
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Fig. 8 shows ‘‘the wheel-spindle plates C,’’ which to 
the axle A, having plates B, is to be pivoted. 


Turning now to the Buford cultivators, we find, as 
clearly shown in Fig. 9, 


‘¢The axle A, having plates B;’’ designated in the cut 
by the letter A’ and in Fig. 10. 


‘the wheel spindle plates C’’ designated in the cut 
by the letter B. sited | 
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So that the elements of the first claim of the Pattee 
original patcat are undoubtedly present in the Buford 
cultivators, and that those elements are arranged and 
combined in the same manner and for the same purpose 
asin the Pattee combination, is clearly demonstrated by 
comparing the structure of the first claim of the origi- 
nal patent with the Buford cultivatur. and for pur- 
poses of such comparison they are placed side by 
side in the accompanying cut: The right hand cut 
representing one half of the Pattee and the left hand 
cut one-half of the ‘‘ Buford.”’ 
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Certainly no further argument or demonstration is 
needed to satisfy this Court that the Buford cultivators 
do have the ‘‘plates B’’ of the first claim of the origi- 
nal patent; furthermore, that they do havean axle 
composed of an elevated central part, which in the 
foregoing cut is designated by the letter A, and 
plates with suitable projections designated by the 
letters B, and that the axle thus composed is 
hinged to the wheel spindle draft plates C; other- 
wise there would be no pivotal connection between 
the wheel spindle-plates and the axle; and that 
they also have wheel spindle plates C consisting of a 
draft plate with wheel spindle rigidly attached thereto; 
otherwise the wheels could not be retainedin the 
line of progression; it being absolutely essential to 
that result that the wheel spindles carrying the wheels 
should be rigidly connected with the draft plates, 
and in no other way can the movement of the animals 
be conveyed to the wheels and the wheels controlled by 
and made to follow every movement of the animals; 
each animal directing and controlling its separate 
wheel, without in any way affecting the opposite 
wheel. 

If the parts designated in the cut by the letters B 
are not the ‘‘ plates B’”’ of the original claim, what 
are they ? 


‘* The axle A,”’ of the second claim of the re-issue is 
‘* The axle A, having plates B’’ of the first claim of the 
original, and the apparent omission of the “‘ plates B ”’ 
from the second claim of the re-issue is due solely to 
the fact that the drawings used in connection with the 
application for the re-issue were differently lettered 
from the drawings of the original patent. 


‘‘The axle A’’ of the second claim of the Re-issue 
is thus described in the specification? : 
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‘‘A represents the axle formed as shown in 
‘the drawings of an elevated central part 
‘‘ A, vertical side portions A! A', and horizon- 
‘* tal projections a, a, from each of the vertical 
‘** side portions A!;”’ 


while ‘‘ The axle A, having plates B,’’ of the first claim 
of the original patent, is thus described in the specifi- 
cation : 
‘‘A is the axle, bowed or elevated at 
‘* its central part. B. B. are plates secured to 
‘‘the ends of the axle A. The ends of the 
* plates B. B. are turned outward, forming 
‘* snugs 0, b, 6, b.”’ 


Without reference to the letters used to designate the 
axle and side plates, and looking to the physical struc- 
ture, we find that which is designated in the claim of 
the re-issue as ‘*‘ The axle A,’’ and that which is desig- 
nated in the first claim of the original as ‘* The axle A, 
having plates B,’’ to be one and the same structure, and 
that fact is clearly illustrated by the following cuts, 
from which it will be seen that the parts designated in 
the original bythe letters A and B, are designated in 
the re-issue by the letter A; the parts, however, being 
identically the same. 


= 22 - @ @@ 
2 @@ @& «e® @= ew 4° 2 @ eeeew = a 


/ 


oi 


L 2 S 

i; & 228 
— eS 

"3 4 SS + ae pz 
aes: #3 * 
ins ES : ee 
o E 
mw 6| Cogs a 

5 » RQ 


_—=—aseee a eece — eee oe oe a « ag 


(em ece - «-& 


=e eee @ «= ae = 2 «= =a a «= --meo 


s 
8 


=~¢ 
—_ 
» 


| 
4 
4 


sat ‘3 co 
te ae. 
© il RES 
ae eee a 
£4 bath 
‘ a. . 
~t 


A eet EE EY he te Re LR he he Oe, Oe Mane es 3 ee 2 Bek ial 
“ oe | ae a ah ex. . 2a gee te en 4 S btig a sear & af eS ee . 
Sc NE ls MOL TR See ils Sa ROI aa acum uERI casa exe a care 
monn 
eo 4 RY ae» 4 2 ‘3 “* ‘" i. age a ; ‘ bs 
rte "4 ¥ > > P 


22 


It is also made evident by the foregoing illustration 
that the ‘‘ wheel spindle plates”’ of the original, desig- 
nated by the letters C are the same as the ** wheel spin- 
dle or draft plates’’ of the Re-issue, designated by the 
letter B. 

That the parts composing the first claim of the orig- 
inal and the second claim of the Re-Issue are 
identical in every respect, and that the claims are 
identical, is conclusively shown by a close compari- 
son of the claims in connection with the description 
of the parts in the specification. For that pur- 
pose, the claims are placed side by side, with the de- 
scription of the different parts as contained in the 
specification enclosed. in brackets, and when read in 
that light there can be no question as to the identity 
of the two claims, and of the parts composing them. 


Claim 1 of the Original. 


The axle A, having plates B, (A is the azle, bowed or 
elevated at its central part. B Bare plates secured to 
the ends of theazle A. Theends of the plates B B are 
turned outward forming 6665), hinged to the 
wheel spindle (draft) plates C,(C Care triangular- 
shaped draft plates, from which project snugs ce ce, 


_ correspond ing with the snugsb666b. D Dare pins 


or bolts passing through holes in the snugs ccand 
b b, and thereby pivoting the plates cc to the azle A), 
so that the wheels are retained in the line of progression 
(by the draft of the animals) when one is in advance 
of the other as set forth. 


AXIII. 


The reissue, so far as relates to the second and sixth 
claims, is for the ‘‘same invention’’ as the original, 
and no “new matter’’ has been introduced into the 
specification. The few slight modifications in the 
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Specification, so far as relate? to those claims, are such 
as are fully authorized by the rule announced in the 
case of Powder Co. v. Powder Works, 98 U. 9. 126, 


where this Court, speaking by Mr. Justice Bradley, 
said : 


—— 


‘* The specification may be amended so as to 
‘* make it more clear and distinct; the claim 
‘““ may be modified so as to make it more conform- 
‘able to the exact rights of the Patentee, bnt 
‘the invention must be the same. So particular 
‘f1s the law on this subject that it has declared 


| ‘“*no new matter shall be introduced into the 
. : - ia Bee — a - re- 


we 
Claim 2 of the Re-Issue.- Ps 
The axle A. (A represents the azle, formed as a vo 
in the drawing, of an elevated central part A, verti- ) 
cal side portions A’ A’, and horizontal projections ; - 

Srom each of the vertical side portions A’) hinged a * 
wheel spindle or draft plates B B. (B B are ° 
plates from which — Soe i) i : ater a na . 

ith the fections a a @ azle A, | 
in hinged. by vertical bolis C as plainly shown in ho: . 
drawings), so that the wheels are retained in the line i 
of progression by the draft of the animals when one . 
is in advance of the other, substantially as described ‘ 
and for the purpose set forth. : 


were Ot, 1872, and the Re-Issne was applied for 
J 


uly 22, 1874, and issued October 6, 1874. 

This Court has repeatedly said, when dealing 
with the question of delay in applying for and 
obtaining Re-Issues, that ‘no precise limit of time 
‘“‘can be fixed and laid down in all cases. 

‘* The Court will always exercise the proper liberality 

rn ‘‘in favor of the patentee. * * * As we have al- 
‘‘ ready stated, no invariable rule can be laid down as 


Lo 
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It is also made evident by the foregoing illustration 
that the ‘* wheel spindle plates”’ of the original, desig- 
nated by the letters C are the same as the “ wheel spin- 
dle or draft plates’’ of the Re-issue, designated by the 
letter B. 

That the parts composing the first claim of the orig- 
inal and the’ second claim of the Re-Issue are 
identical in every respect, and that the claims are 
identical, is conclusively shown by a close compari- 
son of the claims in connection with the description 
of the parts in the specification. For that pur- 
pose, the claims are placed side by side, with the de- 
scription of the different parts as contained in the 
specification enclosed. in brackets, and_when—saad—e 
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The reissue, so far as relates to the second and sixth 
claims, is for the ‘‘same invention’’ as the original, 
and no ‘‘ new matter’’ has been introduced into the 
specification. The few slight modifications in the 


* 


23 


specification, so far as relate¢ to those claims, are such 
as are fully authorized by the rule announced in the 
case of Powder Co. v. Powder Works, 98 U. 8S. 126, 
where this Court, speaking by Mr. Justice Bradley, 
said : 


‘‘The specification may be amended so as to 
‘* make it more clear and distinct; the claim 
‘* may be modified so as to make it more conform- 
‘‘able to the exact rights of the Patentee, bnt 
‘*the invention must be the same. So particular 
‘*1s the law on this subject that it has declared 
‘“*no new matter shall be introduced into the 
‘** specification.’ This prohibition is general, re- 
‘**Jating to all patents, and by ‘new matter’ we 
‘*snppose to be meant new substantive matter 
‘*such as would have the effect of changing the 
‘invention, or of introducing what might be the 
‘* subject of another application for a patent.”’ 


The questions of laches and intervening rights do not 
arise, if, as contended for, the second claim of the 
Re-Issue is the same as, and a re-statement of, the 
first claim of the original; but, in fact, no laches can 
be imputed to the appellants in applying for and ob- 
taining this Re-Issue, since the application was made 
within two years and five months from the date of the 
original patent, and before there were any intervening 
rights, either by reason of use by others or patents 
granted in the interval. The original patent is dated 
March 5th, 1872, and the Re-Issue was applied for 
July 22, 1874, and issued October 6, 1874. 

This Court has repeatedly said, when dealing 
with the question of delay in applying for and 
obtaining Re-Issues, that ‘‘no precise limit of time 
‘‘can be fixed and laid down in all cases. 

‘¢ The Court will always exercise the proper liberality 
‘‘ in favor of the patentee. * * * As we have al- 
‘* ready stated, no invariable rule can be laid down as 
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‘** to what is a reasonable time within which the paten- 
** tee should seek for the correction of a claim which 
‘** he considers too narrow.”’” Mahn v. Harwood, 112 
U. S., 361-3. 

Certainly a delay of less than two years and five 
months in applying for this Re-Issue was not unrea- 
sonable in view of what appears by comparison of the 
original and re-issued patents and the facts developed 
in this case. 


XIV. 


It is established by the proofs in this case that 
Pattee’s invention was of the most startling and novel 
character, and the foundation of a new type of culti- 
vator, termed ‘‘The New Departure Tongueless Culti- 
vator,’’—a most appropriate name, since it was a new 
departure in every sense of the word. 

The Pattees commenced the manufactnre of ‘‘ The 
New Departure’’ cultivator in 1872, when it was an 
unknown implement in the agricultural world, and not 
until they had struggled for several years were its 
great merit and value recognized. It was 1874 or 1875, 
before the Pattees succeeded in getting their ‘‘ New De- 
parture’’ fairly introduced, mainly uwing to the great 
prejudice created by its appearance, and it was not un- 
til about 1878 or 1879, that others attempted to man- 
ufacture a cultivator embodying the Pattee structure 
and principle. 

See depositions of Amidon, p. 38. 

Hardy, p. 40. 
Arnold, p. 44. 
Tear, p. 47. 
Rulof, p. 50. 
Tuttle, p. 53. 
Pattee, p. 56. 
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Buford & Co., the manufacturers of the tongueless 


cultivators, sold by the Appellees, did not commence 


the manufacture of tongueless cultivators until the 
year 1882—ten years after the date of Pattee’s original 
patent, and nearly eight years after the date of his Re- 
Issue ; and it is not, and cannot be contended, that the 
structures shown in either the patent to Miller, of July 
16, 1872, or to Cooper, of December 23, 1873, which 
were granted between the date of the original and 
Re-Issued patents, were ever manufactured and sold. 


XV. 


Under such circumstances, can.it be said that a de- 
lay of two years and five months was an unreasonable 
delay in applying for and obtaining this Re-Issue, 
it thus appearing that this is not ‘‘ a case of the amend- 
‘*ment of the patent so as to cover improvements not 
‘* covered by the patent, and which came intouse by 
‘‘ others than the patentee and his licensee free from 
‘* the protection of the patent ;’’ as was the case in Par- 
ker & Whipple Co. ». Yale Lock Co., 123 JU. S. 
102; nor where the application for Re-Issue was de- 
layed until the appell or others, had produced a 
tongueless cultivator which did not infringe the first 
claim of the original patent ‘‘ and then the Re-Issue 
was taken with the manifest intention of covering by 
an enlarged claim structures, which, in the meantime, 
had gone into extensive public use, and which were not 
covered by any claim of the original patent,’’ as was 
the case in Fowler v. Detroit, 127 U. 8., 572. 

It is conclusively established by the proofs in this 
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case—and not denied—that when Pattee applied for, 
and obtained his Re-Issue, and for years subsequent, 
tongueless cultivators embodying the combinations of 
the original and Re-Issued patent were not manufac- 
tured by others. 

This case, then, presents no element which would 
justify this Court in holding that there was unreason- 
able delay in applying for and obtaining the re-issue. 
In every case-—without a single exception—where the 
Court has applied the doctrine of laches, and held that 
there was unreasonable delay in making the application 
for re-issue, it appeared that the application was made 
for the purpose of covering by enlarged claims struc- 
-tures which had gone into public use and were not 
covered by the claims of the original patent. 


XVI. 


The patents to Cooper and Miller create no interven- 
ing rights, since the structures shown and described 
in those patents, if they infringe the second claim of 
the Re-Issue, undoubtedly infringe the first claim of 
the original ; and as to the Cooper patent, it undoubt- 
edly infringes both the first claim of the original, and 
the second claim of the re-issue. 

As already stated, neither of these structures went 
into public use, either before or since the date of the 
Pattee Re-Issue. 
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XVII. 


The chief object of the surrender and Re-Issue was, 
as is evident upon a comparison of the original and 
Re-Issued patents, to obtain a claim corresponding to 
the first statement of invention in the original patent, 
which feature of the invention, through inadvertance, 
has not been claimed in the original patent. That new 
claim corresponding to the first statement of invention 
in the original patent is the first claim of the Re-Issue. 

Also the third, fourth and fifth claims of the Re-Is- 
sue are new claims, taken for the purpose of more com- 
pletely covering what was the third statement of inven- 
tion in the original patent, and which, through inad- 
vertance, had not been properly claimed in the original 
patent. 

As to the first and third claims of the original, they 


are repeated in the second and sixth claims of the 


Re-Issue, and no attempt has been made to expand 
them, either by addition or omission, to the claims 
themselves or to the specification relating thereto. 

The most that can be said as tothe slight modi- 
fications made in the specification and wording of 
the second and sixth claims, corresponding to the 
first and third claims of the original, is that they more 
accurately define the exact construction and operation, 
of the parts as is clearly shown by a consideration of 
these modifications. 

In the first claim of the original it was stated ‘‘so 
that the wheels are retained in theline of progression 
‘* when one is in advance of the other,’’ without stat- 
ing the means by which that result was accomplished, 
viz., by the draft of the animals, as clearly indicated in 
the specification, and as was the fact. While in the 
second claim of the Re-Issue the means, viz: the draft 
of the animals—for retaining the wheels in the line of 
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progression, are stated in the claim, so as to read, ‘‘so 
“that the wheels are retained in line of progression by 
"the draft of the animals when one is in advance of the 


wother.’’ 


In the specification of the original,it was stated ‘‘C,C, 
“fare triangular shaped draft plates,’’ thereby indicat- 
ing their shape and functions, and that the animals 7. 


_ were to be attached to the draft plates was clearly im- 
plied by the term ‘‘draft plates.’ 

In the specification of the Re-issue that feature is 
more clearly and sharply defined, and what was implied 
in the original is expressed in the Re-Issue, the statement 
being: ‘‘ B.B. are draft plates, with projecting forward 

, ** ends b, to which the draft animals may be attached 
‘* direct, or by any suitable device, and with an en- 
Wilarged rear end.’’ Instead of using the words “ triang- 
nlar shaped draft plates’’—thereby indicating their 
shape and use, it describes the shape of the draft plate 
and states that the animals may be attached direct or i aes 
by any suitable device. 

In both the original and re-issued specifications it is 
stated: ‘‘I I are hooks on the outer ends of the 

: “eveners G G, to which the draft animals are 
‘‘attached’’; but that language has reference to 
the third claim of the original and the sixth 
claim of the Re-Issue, for when the added 
features of the eveners are used, then the animals must 
be so attached ; otherwise they are attached directly 
to the ‘‘ triangular shaped draft plates,’’ as they are 
termed in the original, or ‘‘to the draft plates with 
projecting ‘‘forwardends * * and with an enlarged 
rear end,’’ as they are termed in the Re-Issue in both 
cases, precisely the same, and indicating the presence 
of the first claim of the original and the second claim 
of the Re-Issue. 

As was said by this Court in Eames v. Andrews, 122 
U. S., 60, speaking through Mr. Justice Matthews: 
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‘‘There is nothing in these additions and amend- 
‘ments which either was not. virtually con- 
‘‘tained by reasonable implication in the orig- 


“ ‘‘inal description, or. if new, amounted to more than 

‘* specific and exact directions to supplement those 
‘¢ contained in the original. The invention is not dif- 
7. ‘* ferently described, and is not described so as to be a 


‘}different invention, nor is the claim enlarged.’’ 


XVIII. 


The combination which is the subject of the first 
claim of the original and the second claim of the Re- 
Issue consists of three, or five, elements, depending en- 
tirely upon how you designate the axle and side 
plates ; whether by one letter or three letters. In the 
case of the vriginal, the axle is designated by three let- 
ters, viz., the axle A, having plates B B, and treating 
them as separate parts, although forming the axle as a 
whole, then the combination -would consist of five 
elements, viz. A, the bowed or elevated central part ; 
B B, the two side plates, and C (C, the two 
wheel spindle’ plates. But if you _ desig- 
nate the three parts composing the axle 
by one letter, as in the Re-Issue, then the com- 
bination would consist of three elements, viz., axle 
A—have two side plates—and two-wheel spindle draft 
plates, BB. Butin both cases the elements would be 
identical, viz., an axle provided with a central portion 
and two vertical side plates, or portions, and two-wheel 
spindle draft plates, and, consequently, the combina- 
tions are identical. 

This is clearly illustrated in the drawings on page 2 | 


l and the second claim of the Re-Issue, the only 
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difference being in the lettering; the parts, and their 
arrangement in both cases being identical. For the 
purposes of demonstration, the drawings of the original 
and re-issue with the different letterings are placed side 
by side in this cut. 


ns 
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As to the Kendall Patent, No. 174,684. 
I. 


The first and second claims of the Kendall patent are 
for the combinations enumerated, to wit: 


‘‘1. The runners E, arranged to support the 
‘* axle of a tongueless cultivator, with. the plows 
‘*D suspended therefrom, in manner substan- 
‘* tially as described. ! 


‘*2. The combination of the runners E, plows 
‘*D, hook-rods F, and axle A of a tongueless 
‘* cultivator, substantially as and for the purpose 
‘* specified ;”’ 


and are in effect substantially the same. 

Those combinations were original with Kendall, and 
it is not denied that they are of the greatest value and 
utility in connection with the tongueless cultivator. 
Furthermore, they cannot exist, norcan they be found, 
apart from the tongueless cultivator. 

The accompanying cut shows Kendall’s improvement 
applied toa Pattee tongueless cultivator; the dark 
lines indicating the position of the parts when in use 
in the field, and the dotted lines the position of the 
parts with the plows suspended from the axle for re- 
moval from the field; itis to this latter position that 
the claims of the Kendall patent relate. 
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It. 


The claims of the Kendall patent are not limited, as 
contended by the defendants in the Court below, toa 
device which is automatic in its action. While such 
an arrangement may be preferred, there is nothing in 
the specification or claims that so limits them. 

It is stated that the invention consists, ‘first, in the 
‘* use of runners attached to the truck frame or 
‘‘axle in such a manner that they will not in- 
‘‘terfere with the operation of the machine when 
‘*in use and will act as supporting runners for the 
‘axle when the rear end plows are elevated or sus- 
‘** nended thereon;’’ without a suggestion that the device 
is to be automatic; the sole requisite being that the de- 
vice shall be so attached to the truck frame or axle as 
not tointerfere with the operation of the machine when 
in use in the field, and to support the axle when the 
plows are suspended therefrom. 

The Kendall device is brought into use only when 
the machine is passing from field to field, or from the 
field to the barn, and the first and second claims are 
for runners arrangea to support the axle with the 
plows suspended therefrom without reference to how 
the runners are removed from the ground when the 
plows are not so suspended from the axle. 


Irt. 


If the claims are not limited—as they are not—to the 
use of a device that is automatic in its action, then be- 
yond question the Appellees infringe. 

The accompanying cut 
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illustrates the device used by the appellees for support- 
ing the axle of the  tongueless’ cultivator 
with the plows suspended therefrom, the dark lines in- 
dicating the position of the parts when used as 
a cultivator in the field, and the dotted lines indicating 
the position of the parts when the runners are in con- 
tact with the ground supporting the axle, with the 
plows suspended therefrom. 

On comparing the appellee’s device with the Ken- 
dall device, it will be seen that when the devices are in 
use for supporting the axle with the plows suspended 
therefrom, they are identical, and it is the device when 
so used that is the subject of the claims of the patent. 

In the Appellees’ cultivator the runners are rigid 
when supporting the axle with the plows suspended 
therefrom, but when the plows are resting on the 
ground, owing to a joint in each of the runners pro- 
vided with a dog, they are not removed automatically 
from the ground, but by the operator throwing back the 
dog and turning the lower part of the runner back upon 
itself: they are there, however, and do perform pre- 
cisely the same functions as in the Kendall, and as the 
runners are thrown down into use, they are automati- 
cally locked by the action of the dog, which renders 


-render them rigid, when they are, to all intents and 


purposes, the Kendall runners. 


IV. 


The cultivators sold by the Appellees contain tke 
combinations of the first and second claims of the Ken- 
dall patent, since they have runners attached to the 
axle, and soarranged as to support the axle when the 
plows are suspended therefrom, and means for so sus- 
pending the plows. 
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V. 


The claims of the Kendall patent, interpreted in view 
of the state of the art, include broadly the combina- 
tion of runners attached to the frame or axle and 
so as to support the axle of a tongueless cultivator with 
the plow beams suspended therefrom and means for 
suspending the plow beams, without reference to the 
exact manner of attaching the runners to the frame 
or axle or of suspending the plows upon the axle, 
or the manner of removing the runners from contact 
with the ground when they are not used as supports to 
the axle. 


VI. 


To hold the claims limited to the nse of runners 


which are automatic in their action of removal from 
the ground would be to permit the Appellees or any- 
one else to use Kendall’s exact combination for sup- 


porting the axle of a tongueless cultivator with the. 


plows suspended therefrom, so long as the runners 
were not removed from the ground automatically when 
the plows are upon the ground. 


VII. 


The claims of the Kendall patent are infringed so 
long as there are present the runners E, or their 
equivalent, arranged to support the truck frame or azle 
of a tongueless cultivator with the plows suspended 
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therefrom, without reference to how the runners are 
removed from contact with the ground. The essential 
features being that the runners should be attached to 
the truck frame or azle, so as to support the axle when 
the plows are suspended therefrom, which feature is 
found in the cultivators sold by the Appellees. 

In the cultivators sold by the appellees the runners 
are attached to the frame forming a part of the axle 
for the specific purpose of performing the functions of 
the Kendall runners, and they do perform those func- 
tions and none other. 

Certainly the runners in the cultivators sold by the 
appellees act as supports to the axle when the plows 
are suspended therefrom, and the only difference be- 
tween them and Kendall’s is when the runners are not 
in use. When the runners are in use they are identical. 


VITz 


There is no anticipation of the Kendall patent, and 
this without reference to how the Court may interpret 
the claim. None of the prior patents offered in evi- 
dence show runners, or their equivalents, at- 
tached to the truck frame or axle, so as 
to support the axle of a_ tongueless_ culti- 
vator with the plows suspended ther Of course, 
such a combination could not exist in a tongue culti- 
vator, for there the structure is such as not to require 
it, as the plows can, and always are, suspended upon a 
hook, or other contrivance resting in the end of the 
pole, a type of which is shown in the Palmer patent of 
1876, of which the following is a cut : 
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PALMER PATENT No. 68784 or 1867. 
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| But, in a tongueless cultivator, there being nothing 
: to support or maintain the axle in an upright position, 
| it would, when the plows were suspended therefrom, 
| topple over, thus necessitating, so to speak, the Kendall 
) invention. 


IX. 


ay ia With the introduction of the tongueless cultivator, 
7 an entirely new problem was presented, viz., of how to 
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support the axle when the plows were suspended 
therefrom, and this problem was first solved by Ken- 
dall. 

The nearest approach toit is found in the Poling pat- 
ent of 1872, and the Robertson patent of 1875, but so 
far removed are they from Kendall that even the Ap- 
pellees did not contend in the Court below that they 
anticipated the Kendall patent. 

An inspection of the drawings of the Poling patent 
of 1872, and Robertson patent of 1875 
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shows at a glance that theydid not have the Kendall com- 
bination; that they did not have runners attached tothe 
truck frame or axle,—in both cases the runners being 
attached to the plow beams; and that they had no 
means of supporting the axle, and, consequently, the 
plows were not suspended therefrom. 

Kendall’s improvement is one of the greatest impor- 
‘a tance and is indispensable to the tongueless cultivator, 
and his claims should receive a liberal constraction, so 
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as to secure to him the full benefits of his invention ; 
when so construed, the patent is valid and the Appel- 
lees have infringed. 


As to the H. H. Pattee patent, No. 
187,899. 


The claim’of this patent is for ‘‘ The arched 
‘‘axle or beam yoke A of a straddle row culti- 
‘* vator, constructed as described, of similarly 
‘‘curved bars aa of iron or steel, arranged side 
‘“by sidein close proximity, and parallel, or 
‘“nearly so, and having the side plates B B se- 
‘‘cured to and between the curved bars a a, in 
‘*manner substantially as and for the purpose 
‘* specified,”’ 


and it has been infringed by the Appellees; in fact, the 
infringement was not seriously denied in the Court be- 
low. 

No patents have been offered in evidence, nor is any 
prior structure shown embodying the features of this 
claim, but the contention is that it did not require in- 
vention for its production. It is admitted to 
be a device of great value, and has been used 
not only by the Appellees but by others. Its 
great utility is not denied, and _ utility is, 
as has been repeatedly said by this Court, indica- 
tive of invention ; and in this case, in view of the prior 
patents offered in evidence and the facts developed, it 
should be conclusive of the question. 3 


It is respectfully submitted, that the decree of 
the Circuit Court should be reversed as to all the 
patents. 


In the Supreme Court of the United States. 
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PAaTTEE PLow ComPany, 

Appellants, No. 88. 

t 

October Term, 
VS. 1888. 


KINGMAN & Co., ef als. 


Argument in Support of Brief for Ap- 
pellants. 


May it please the Court: 


I will consider the patents in the order of their 
dates. 

The first patent is that of James H. Pattee, No. 
124,218, of March 5, 1872, Re-Issued October 6, 1874, 
No. 6080, for Improvement in Cultivators, the second 
claim of which the Appellees are charged with in- 
fringing. 

To a full understanding and appreciation of the Pat- 
tee invention—the subject of the patent in controversy 
—the Court should at the outstart have a correct out- 
line of the prior state of the art relating thereto, and 
to simplify the matter, 1 have grouped into classes the 
prior patents offered in evidence by the Appellees for 
the purpose of showing the prior state of the art. 

As I have classitied them, the prior art may be said 
to consist of seven separate and distinct classes. 

The first class shows one of the earliest forms of cul- 
tivators, known asa single-row cultivator—taking its . 
name from the fact that it was only adapted to the 
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cultivation of one side of a row of plants, and not 
adapted to the cultivation of both sides of a row of 
plants simultaneously, the cultivator passing between 
two rows of plants instead of straddling the row being 
cultivated. 3 

This class was a slight advance upon its predecessor 
known as the ‘‘ Single Double Shovel Plow,”’ in that a 
wheel was arranged at the forward end of the beam, as 
a support for the plow, particularly in turning around 
at the end of the rows. In some cases this wheel was 
the ordinary castor, or pivoted wheel; in others, the 
castor frame was journaled direct to the forward end 
of the plow beam; while in others, it. was carried by a 
truck frame support from the plow beam. 

A type of this class is represented in the Kinghorn 
patent of 1860, shown in the accompanying drawing : 
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The second class, which as to time was simultaneous 
with the first class, shows a cultivator adapted to strad- 
dle the row of plants being cultivated, so as to culti- 
vate both sides of the row simultaneously. 

This class includes the structures shown in the pa- 
tents to Constant, of 1851, No. 8483, to Smith of 1855, 
No. 12,241, Owens Re-Issue of 1864, No. 1598, Pratt 
of 1864, No. 44,747, and Owens of 1871, No. 118,549. 

The foregoing structures were what may be termed 
drag cultivators—being provided with no wheels—and 
consisted of the ordinary cultivator plows connected at 
their front and rear ends by bars, these bars forming, 
in some cases, rigid connections, and in others hinged 
connections. 

A leading type of this class is the structure shown 
in the patent to Constant, of which the following isa 
drawing: 
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The third class shows a cultivator provided with a 
carriage, consisting of an axle supported on wheels, pre- 
ceding the cultivator drag bars or plows, which are 
rigidly connected at their front ends to the axle, and 
rigidly connected at their rear ends to aconnecting bar, 
thus forming a rigid frame cultivator. 

This class, as will be seen, differs from the preceding 
class in that it is provided with a carriage for support- 
ing the front ends of the cultivator beams, both con- 
necting bars, however, being rigidly connected with 
the cultivator beams. 

A type of this class is shown in the patent to Bau- 
mann of 1862, No. 35,985. 

The fourth class shows a cultivator in which the 
front ends of the cultivator beams are hinged to an 
axle supported on wheels, and in which, there being no 
connection of the plow beams at their rear ends, either 
cultivator beam could be. raised and lowered and 
swung laterally at its rear end independent of its fel- 
low cultivator beam. 

In this class, asin the preceding classes, the axles 
were rigid bars, that is, the wheel spindle was a rigid 
part of the axle. A tongue was rigidly affixed to the 

axle, so that the draft animals, in swinging the tongue, 
guided the machine in all its lateral movements. The 
tongue sustained the axle in Hs upright elevated posi- 
tion. 

To this class belong the structures shown in the pat- 
ents to Savill of 1866, No. 52,754, Palmer of 1867, No. 


68,784, and Huff of 1869, No. 86,160. 


In cultivators of this class—in some the draft bars 
were connected with the axle, and in others with the 


tongue. The axles were formed in many ways, the 


drag or cultivator bars were likewise hinged to the axle 
in many ways. In the cultivators of this class, there 
was no joint, or other provision in the axle, to permit 
of the flexing of the axle laterally, or to permit of 
either wheel swinging laterally to the Jeast extent, and 
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in transporting the cultivator, the beams were usually 
suspended upon the rear end of the axle. 

A type of this class isshown in the patent to Palmer, 
which is represented in the following cut. 


PALMER PATENT No. 68784 or 1867. 
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Cultivators of this class went into general use, and 
are in use at the present time, and are know as ‘‘Two- 
W heel-Straddle-Row Tongue Cultivators, todistinguish 
them from the drag straddle-row cultivators, having no 
wheels, and were always provided with tongues,—that 
being one of their characteristic features. 

The fifth class, which as to time was simultaneous 
with the fourth class, and has many resemblances to it, 
shows a cultivator provided with what is termed a 
divided axle, that is, an axle having a central part with 
end parts hinged thereto, and a tongue rigidly secured 
to the central part of the axle. These end parts of the 
axle were formed into spindles for the purpose of carry- 
ing the wheels of the cultivator, and being hinged, the 
wheels could be flexed laterally with reference to the 
central part of the axle. 

Types of this class of cultivator are shown in the 
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patents to Peabody of 1868, No. 84,575; Henry of 1869, 
No. 85,662, and Tomlinson of 1871, No. 120,687. 

All cultivators of this class were provided with a 
tongue, and in some—as in the Peabody and Tomlin- 
son—the cultivator bars were connected at their rear 
ends, the front ends being attached to the wheel spin- 
dles carrying the wheels, so that the wheels are guided 
by the lateral movement of the cultivator beams, con- 
trolled by the plowman, as, for instance, when the plow 
beams are swung to the right hand, both wheels are 
simultaneously turned to the right, and vice versa 
when the cultivator beams are swung to the left. In 
turning at the end of the rows, and inall movements of 
the draft animals, the cultivators of this class being 
provided with tongues, are in all respects precisely the | 
same as in the ordinary tongue cultivators of the pre- : 
ceding class. The wheels do not, and cannot, have any | 
movement independent of each other. | 

In others—as in the Henry patent—the wheel 
spindles of the two wheels are connected with a 
lever which is pivoted on the tongue and extends with- 
in reach of the plowman, so that when this lever is 
locked the cultivator is a rigid-axle tongue cultivator. 
and when the lever is loose, the plowman can swing it 
atits rear end laterally to move both wheels simultane- 
ously for the purpose of deflecting the wheels, as is 
necessary to carry over the forward ends of the culti- 
vator bars to evade the plants out of line, or any de- 
flection of the team from the row of plants. In turn- 
ing at the ends of the rows the divided axle is locked 
rigidly by the lever. 

The sixth class—also simultaneous in time with the 
fourth and fifth classes—shows a cultivator provided 
with arched axle mounted on castor wheels, with the 
cultivator bars hinged to the axle. In this class the 
draft is applied to the axle, and not to the castor wheels, 
nor the castor wheel frame; and as the axle and culti- 
vators are drawn forward the castor wheel supports the 
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axle, and are free to swing laterally, as any castor 
wheel arrangement, not being controlled in their direc- 
tion. 

Types of this class are shown in the patent to Skinner 
of 1860, No. 98,112. 

In all cultivators of this class, the draft is applied to 
the central part of the axle and the castor wheels sim- 
ply follow it, as isthe purpose for which all castor 
wheels are generally used. 

The seventh class shows cultivators having a rigid 
frame, consisting of a rigid axle carrying the wheels, 
and the tongue rigidly affixed to the axle. In this class 
the draft is applied, so to speak, directly to the plow- 
beams. The organization is such as not to permit of 
any deflection of the wheels, the frame being rigid and 
controlled by the tongue. 

A type of this class is shown in the patent to Schroder 
of 1867, No. 69,255, and pictured in the acompanying 
cut: 
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I believe the foregoing to be an absolutely correct 
outline of the prior state of the art, as shown by the 
patents offered in evidence, nearly thirty in number, 
and covering a period from 1841 to 1872, the date of 
Pattee’s invention; no one of which—nor all com. 
bined—shows or suggests the improvement which is the 
subject of the patent in controversy. Although it ap- 
pears that prior to 1872 there were many classes of 
cultivators for the cultivation of growing crops, the 
fact is that one had superseded the other, until in 
1872 the prevailing type was the ‘‘ Two-wheel Straddle 
Row Tongue Cultivator ;’ and to that type Pattee’s in- 
vention may be said to relate, although so radical in its 
character as to justify its being termed an entirely new 
departure, and commercially it was termed the ‘* New 
Departure ‘Tongueless Cultivator.”’ 

It may not be out of place to bere remark, that since 
the introduction of machines for cultivation of growing 
crops, no improvement has been introduced so radical 
in its character as that by Pattee, and that has resnlted 
in such a universal revolution in the principle of con- 
struction of cultivators, and the result of which has 
been to almost entirely supersede the tongue culti- 
vator. 

It is testified by Mr. Teare (dealer in agricultural 
implements of all kinds since 1866), Rec.. p. 48: 

‘*Q. State briefly your experience in introducing that tongue- 
** less cultivator ? 
‘“‘A, I had more difficulty in introducing it to the farmers than 
‘* anything I ever undertook to sell; there were all kinds of re 
‘‘ marks made about it and fun made of it, and, in fact, I could. 
‘‘not get any farmer to take it home and try it for a long time, 
‘“‘if I would give it to them ; they told me they would not have 
‘* it at all, until the season was well advanced, when 1 coaxed a 
‘* farmer that lived twelve miles south of us to take one home 
‘‘on tnal, and he would not do it because he lived so far off, he 
‘‘ was afraid it would not work, and he hadn't time to bring it 
‘“‘back if it didn’t suit him, as the season was so far advanced ; 
‘“‘I thought I would make him a proposition, that if he would 
‘“‘ take it along and it would not work, he needn’t bring it back 
‘* until he came to town, and so I got him to take it in his wagon 
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‘*on those terms, and after I got it in his wagon, I asked if he 
‘*‘ would take a note and fill it out for me and send it back as 
‘*soon as he made up his mind that the cultivator would suit 
** him, and if it didn’t work, to let the note go; I think it was 
‘*on Tuesday of that week that he took the cultivator, and on 
‘‘ Friday of the same week he returned me the note with a letter 
‘* recommending the cultivator very highly. 

‘*Q. In your efforts to introduce the two-wheeled tongueless 
‘* cultivator, did you meet with any objection or opposition from 
‘* the other dealers ? 

‘* A, Yes, I met with considerable opposition ; they would 
‘‘ make those remarks ridiculing it, and telling the farmers they 
‘‘ would not work and could not work ; that they would fall 
‘* down, and that they could not be handled ; that there was no 
‘tongue in them, and that they would plow all the corn up 
‘‘and that they would run all over the field, there was no way to 
‘* guide it, and all such remarks as that. 

‘‘Q. At the time you got your first tongueless cultivator, was 
‘“‘there any similar machine on the market, so far as you 
‘“‘ knew ? : 

‘‘ A. No, not so far as I knew ; in fact, I never heard of them 
** until I received this one; that is, I never saw one until after 
‘*T received this one. 

‘*Q. Then, the implement, so far as your knowledge extends, 
‘‘ was entirely new ? ' 

‘‘ A, Entirely new, yes. 

‘*Q. What haa been the general result in your territory of the 
‘‘ introduction of the tongueless cultivator as to its effect upon 
‘“* the old tongue cultivator ? 

‘‘ A. The effect, as far as I am concerned myself in the mar- 


‘‘ ket is, that the tongueless has taken the place almost entirely | 


‘‘of the tongue cultivator. . 

‘*Q. Have you also been in the habit of selling or keeping for 
‘‘sale tongue cultivators? 

“A. Yes. 

‘“*Q. What has been the annual number of tongue and 
‘‘tongueleses cultivators sold by you during the past few 
‘“‘ years ? 

‘* A. I believe for the past few years—I sold last year, to the 
‘* best of my recollection, 228 tongueless cultivators, and the 
‘* year before that, 1 think, 190 or 196 ; I could not say positive- 
‘‘ly how many I sold previous to that each year. 

‘“*Q. How many tongue cultivators did you sell last year and 
“the year before? 

‘*A. I sold four last year and five or six the year before ; I 
‘‘ would not be positive. 
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‘*Q. Then, in your trade, the tongueless cultivator has super- 
‘‘geded the tongue cultivator ? | 
‘* A. Nearly entirely.” 
And to the same effect is the testimony of 
Amidon, p. 38. 
Hardy, p. 40, 
Arnold p. 44, 
Ruloff, p. 50, 
Tuttle, p. 53, 
Pattee, p. 56. 


Mr. Pattee, the brother of the inven 
ciate in business, testifies; Rec. p. 56: ~ 


‘“‘Q. What was the prevailing style of culti- 
‘¢ vator at the date of your brother’s invention?” 

‘‘ A. Those being sold upon the market at that 
‘* time and used by farmers generally were rigid 
‘* framed, straddle-row cultivators, having wheels 
‘* attached in the ordinary manner, and a tongue 
‘* for guiding the machine.”’ 


And this type of culivator is illustrated in the ac- 
companying drawings. 
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The first cut isa perspective view and shows the gen- 
era] features and principle of the « ultivator, while the 
second cut shows a side elevation; the dotted lines indi- 
cating the cultivator beams when suspended, and also 
the axle. 

The name, Two Wheel Straddle-row Tongue Cultiva- 
tor, largely indicates the character of the machine, and 
it will be seen to consist of a rigid frame, composed of 
a tongue rigidly attached toa rigid axle carrying the 
supporting wheels; the wheel-spindles carrying the 
wheels being a part of the axle, and the tongue, being 
rigidly connected to the axle, every movement of the 
team is of necessity communicated to the wheels 
through the tongue and axle, and a deflection of 
either of the wheels causes a corresponding move- 
ment of the opposite wheel, its organization 
being such as to make impossible any separate and inde- 
pendent movement of either wheel. The direction of 
the wheels is absolutely controlled by the tongue, which 
supports and holds the axle in a vertical position. 
Consequently any deflection of the team, or of either 
horse, from a path parallel with the row of plants causes 
a deflection of both wheels of the cultivator, thus endan- 
gering the plants being cultivated ; nor is there any 
provision by which one wheel can travel in advance of 
the other, or one wheel have a movement separate and 
independent of the other. 

The object of Pattee’s invention was to dispense with 
the tongue, and to give tothe wheels separate and inde- 
pendent movements whivh would permit of one wheel 
traveling in advance of the other, and of moving later- 
ally without conveying a corresponding movement to 
the other, and the wheels be always retained in the line 
of progression ; and this he accomplished by making 
the axle and wheel spindles separate and attaching the 
wheel spindles to separate draft plates—forming wheel- 
spindle draft-plates—to which the animals were to be 
separately hitched, either directly or by suitable hitch- 
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ing devices, and hinging the wheel-spindle draft-plates 
one to each end of the axle. 

The gist of nis invention may, in genera] terms, be, 
said to consist in making the axle and wheel spindles 
separate, and of hinging to each end of the axle inde- 
pendent draft-plates—to which the wheel spindles are 
rigidly connected—in such manner that each wheel and 
its spindle can be and are separately controlled 
in their lateral and forward movements by their 
separate draft-plates, to which the animals 
are separately hitched, whereby, while the tongue 
could be dispensed with, the movements of the cultiva- 
tor frame were under the complete control of the draft 
animals, each animal giving direction to the wheel fol- 
lowing it, and always retaining it in the line of progres- 
sion, and both wheels acting on the axle to give direc- 
tion thereto. 

It is the first two-wheel straddle-row cultivator in 
which the wheels are controlled by the draft animals 
acting on them directly. In all others, the wheels were 
controlled either by the draft animals acting on the 
tongue, or by the operator swinging the plows laterally 
to deflect the wheels, or were simply dragged after the 
animals, with uncertainty of movement. 

I here exhibit a front view of the Pattee cultivator, 
constructed in exact accordance with his invention, 
which is the subject of the patent in controversy ; in 
which A represents the axle, composed of a central 
part, and vertical side parts indicated by the letter A', 
and B the draft plate, to which the wheel-spindle F is 
rigidly connected, and C the bolt forming the pivotal 
connection between the wheel-spindle draft plate and 
the axle. 
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I also exhibit a drawing showing the separate parts 
composing the Pattee structure—lettered the same as 
the preceding drawing—and which gives to the ma- 
chine the operation which I have described. 
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The radical character of Pattee’s invention, both as 
to construction and operation, is shown by a compari- 
son of these last drawings with those on page repre- 
senting the old two-wheel straddle-row tongue cultiva- 
tor. 

Undoubtedly two wheel tongueless cultivators exis- 
ted prior to the date of Pattee’s invention, but in all 
such strnctures the frames were rigid, and the wheel 
spindles were integral with the axle proper, so that it 
was impossible to secure the results accomplished by 
Pattee, and because they did not have his construction 
and combination of parts. Furthermore, in all such 
prior two-wheel tongueless cultivators the organization 
was such as not to permit of one wheel traveling in 
advance of the other, nor of the wheels having separate 
and independent movements. 

Simply dispensing with the tongue would not accom- 
plish or render possible the result attained by Pattee, 
since it required, in addition to dispensing with the 
tongue, the entire reorganization of the machine. 

It required the designing and constructing of suitable 
praft-plates and the making of a wheel spindle separate 
from the axle, and rigidly connecting the wheel-spin- 
dles to the draft-plates—thus forming wheel-spindle 
draft-plates—and independently hinging the wheel- 
spindle draft-plate to each end of the axle, and of 
separately hitching the animals to the draft-plates. 
And above all, it required the conception of the possi- 
bility of such a thing, and of the mechanical construc- 
tion of the parts necessary to accomplishit. The result 
attained by Pattee can only be accomplished by secur- 
ing the wheel spindles to draft-plates and the hinging 
of the draft-plates to each end of the axle. 

But the problem undertaken by Pattee was not 
solved by simply hinging the wheel-spindles to each 
end of the axle, since there yet remained the diffi- 
culties of applying the draft and controlling the 
wheels, for the wheel-spindles carrying the wheels 
being simply hinged to the axle, unless the draft was 
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properly applied and the wheels controlled, the machine 
would have been absolutely worthless, as it would 
have been impossible to have maintained them in a 
working position. 

These difficulties he overcame by using draft plates 
to which he rigidly connected the wheel-spindles, and 
by hinging them to each end of the axle, and then by 
applying the draft separately to each draft plate and 
consequently to each wheel, he was enabled to control 
the wheels separately and independently of each other, 
thereby retaining the wheels in the line of progression 
by the draft of the animals respectively. 

This organization permitted either horse, with its 
separate wheel, to travel in advance of the other, and 
without in any way affecting the opposite side of the 
machine, or interfering with its working. 

Pattee’s invention, thus outlined, is of the most 
original character, and is nct to be found in any prior 
structure, but is to be found, in its entirety, in the cul- 
tivators sold by the appellees. 

With this explanation of Pattee’s invention, we may 
properly pass to a consideration of the patent in suit, 
Re-Issue No. 60:0. 

It is stated that the invention relates to ‘‘improve- 
‘* ments in straddle-row cultivators or implements for 
‘** cultivating both sides of a row of growing plants si- 
‘** multaneously,’’ and that the invention consists—that 
is so far as relates to the second claim (the only claim 
alleged to be infiinged)—‘‘ 2. It consists in hinging the 
‘* ends of the axle to plates, to which the draft animals 
‘* are attached, and which are supported on wheeis in 
‘‘such a manner that the wheels are retained in the 
‘* line of progression of the machine by the draft of the 
‘‘ animals, and may either one be advanced forward of 
** the other, throwing the axle diagonalj with the line 
‘* of progression, while the wheels preserve the same 
‘‘ relative position to the said line of progression.”’ 

Pausing here for a moment, it is to be noted, that at 
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the very outstart it is stated that the invention ‘‘consists 
in hinging the ends of the axle to plates,’’ and that, as 
I have already stated, is one of the essential and cha- 
racteristic features of Pattee’s invention, since it is 
that hinging which permits of the wheels being retained 
in the line of progression by the draft of the animals— 
applied to the ‘‘plates”—when one is in advance of the 
other, and of one wheel moving separately and inde- 
pendently without causing a corresponding movement 
of the other, and yet to maintain the wheels in the line 
of progression. 

By reference to the drawings, we find ‘‘the axle’ 
to consist of an elevated central pertion, and side 
portions or ends,—and it is to those side portions 
or ends to which the plates are hinged —, and ‘‘ the 
plates,’’ to consist of draft-plates, to which the wheel- 
spindles, carrying the wheels, are attached, with pro- 
visions for hitching the animals to the end of the draft- 
plates. | 

Those plates are thus described in the specification : 


‘* Referring to the parts by letter: Letter A 
‘* represents the axle— 
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} ‘‘ formed as shown in the drawings, of an elevated 
) ‘* central part A, vertical side portions A‘A', 
' - ‘‘and horizontal projections @a@ frum each of 
‘* the vertical side portions A’. 

* B B are draft plates-- 
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‘‘ with projecting forward ends B, to which the 
‘* draft animals may be attached direct or by any 
‘* suitable device, and with an enlarged rear end, 
| ‘* from which project lugs }’ 0’, corresponding 
‘‘ with projections a a of the axle A to which 
‘‘they are hinged by vertical bolts C C, as 
‘** clearly shown in the drawings. D D are sup- 
| ‘* porting wheels. E E are the wheel spindles, 
‘‘their inner ends shouldered thereto, and 
‘** secured by slot e in the lower ends of the plates 
‘ ‘**B by nuts e.”’ 
| 


So that we see, taking the statement of invention in 
connection with the descriptive part of the specifica- 
tion, that Pattee’s invention consists in the construc- 

» tion and arrangement of parts relatively to each other 
whereby a certain mode of operation is given to the 
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machire when draft is applied to the draft-plates 
separately. This mode of operation is thus stated in 
the specification: ‘‘It will be evident that the draft 
plates B support and give direction to the course of the 
wheels while the wheels in turn serve to support them,”’ 
and it must be so, since the wheel spindles supporting 
the wheels are rigidly connected to the draft plates, 
through which the dratt is applied; otherwise the 
plates could not give direction to the course of the 
wheels. 

_ The statement proceeds : 


‘* At Fig. 2 it is clearly shown that either plow 
‘* mav be advanced forward of the other. and at 
‘* the same tim2 the beams be kept parallel, and 
‘‘the wheels D D neither inclined to the right 
‘‘nor left, the wheel spindles E E retaining 
“their position at right angles to the wheel 
‘* faces, to the line of progression and to the 
‘* plow beams, each horse drawing his own plow 
‘‘ina great degree independent of the other, 
‘‘each end of the axle A advancing or falling 
‘* back, turning on the pivota] bolts C.’’ 


Thus confirming the statement that the invention 
‘*‘consists in hinging the ends of the axle to plates,”’ for 
otherwise such an operation would be absolutely impos- 
sible. To permit of one wheel travelling in advance of the 
other, and at the same time be retained in the line of 
progression, the wheel spindle draft-plates carrying the 
wheels must be pivotally connected with the ends of 
the axle, so that as the animals advance, or recede, or 
change their course, the wheel spindle draft-plates can 
turn upon their respective pivots to respond to the 
changes, otherwise the wheels could not be retained in 
the line of progression, nor could each horse control its 
respective wheel, which is the means of retaining it in 
he line of progression. The line of progression of 
each wheel is the path actually travelled by its animal; 


and as each wheel can advance forward of the other 
and move laterally without a corresponding movement 
of the other, the line of progression of the one wheel 
may or may not be parallel with the line of progression 
of the opposite wheel ; but to its line of progression the 
wheel-spindle is always at right angles, and the face of 
the wheel parallel. So long as the animals travel paral- 
lel paths so long will the wheels be maintained parallel, 
but the instant the animals deflect from parallel paths 
that instant the parallelism is destroyed, yet the wheel 
retained in the line of progression. This is clearly 
illustrated in the accompanying drawing: 
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The claim is: ‘‘The axle A, hinged to the wheel- 
spindle or draft-plates B B, so that the wheels are 
retained in the line of progression, by the draft of the 
animals when one is in advance of the other, sub. 
stantially as described and for the purpose specified ;’’ 
a claim for a combination of elements, those elements 
being the axle A which is described in the specification 
as composed of ‘‘an elevated central part, vertical side 
portions provided with suitable horizontal projections 
and wheel-spindle draft-plates B B, composed of a 
‘draft plate with suitable projections and wheel-spindles 
rigidly attached thereto; the axle and wheel-spindle 
draft-plates being pivotally connected by pins or bolts 
passing through the holes in the projections so that the 
wheels are retained in the line of progression by the 
draft of the animals when one is in advance of the 
other. 

It is of little consequence how the axle is hinged to 
the wheel-spindle draft plates so long as it is hinged in 
such a manner as to permit of the wheels being retained 
in the line of progression by the draft of the animals 
when one is in advance of the other, such cane the re- 
quirement of the claim. 

The claim may be said to consist of three or five 
elements depending entirely upon how you designate 
the axle, whether as one part, composed of three pieces, 
or as three pieces; for in either case it is the axle A of 
the specification, viz: composed of an elevated central 
portion A and vertical side portions A’ A’; so if you 
speak of the axle A, treating it asa whole, then the 
combination consists of three parts, the axle A and 
wheel-spindle draft-plates B B; but if you speak of the 
axle as three parts, viz: the elevated portion A and 
vertical side portions A’ A’, composing the axle as a 
whole, then the combination may be said to consist of 
five elements, viz: the elevated central part A, the ver- 
tical side portions A’ A’ and the wheel-spindle draft- 
plates B B. The elements composing the combination 
are shown in the accompanying drawing, and no differ- 
ence how you designate them they are the same parts. 
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In passing from a consideration of the patent, it is 
important to bear in mind that the combination of the 
second claim is such a combination as will permit 
both of one wheel traveling in advance of the other 
and of one wheel acting separately and independently 
of the other, both forward and laterally, without a cor- 
responding movement being communicated to the op 
posite wheel, and the wheels be always in the line of 
progression by the draft of the animals. 

We come now to a consideration of the question of 
infringement, and it will require no critical examination 
of the cultivators sold by the appellees to satisfy the 
Court that they contain the combination which is the 
subject of the second claim of the patent. They have 
the combination in its entirety, and. it is used in the 
same manner and for the same purpose, as specified in 
the claim, viz: ‘‘so that the wheels are retained in the 
‘line of progression by the draft of the animals when 
‘fone is in advance of the other.’’ Since, under the 
well settled rule of this Court the question of infringe- 
ment is to be determined by a comparison of the 
structures, I have here represented Pattee’s structures 
and the structures sold by the Appellees; and so 
close is the resemblance between them that I might 
safely leave the question of infringement without 
further discussion. 
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Referring to the drawing marked ‘Parts of BufordCul. 
tivator,’’ we have there shown the parts composing one of 
the cultivators sold bythe Appellees. There is shown 
an axle composed of an elevated central part A and 
vertical side portions or frames A‘ A'!, provided with 
projections aa; said portions or frames being rigidly 
connected to the central part, thus forming the axle as 
a whole, precisely as in the Pattee patent. The only 
difference—if such it can be termed—is that the hori- 
zontal portions of the vertical side pieces extend out 
slightly further than in the Pattee structure, but ob- 
viously it is a matter of no consequence whether the 
projections be longer or shorter than shown in the Pat- 
tee patent, their only purpose being to provide suita- 
ble means for permitting the wheel-spindle draft- 
plates to be pivotally connected to the axle. We also 
find wheel-spindle draft-plates composed of a draft- 
plate Band wheel-spindle F, rigidly connected there- 
with, the draft plate being provided with snugs or eyes 
bb, corresponding with those on the axle marked aa, 
so as to permit of the wheel-spindle draft-plate being 
pivotally connected to the axle, and that the wheels 
may be retained in the line of progression by the draft 
of the animals when one is in advanceof the other. And 
by referring to the drawing marked Buford cultivator 
we find those parts so pivoted together and in working 
position. Now, comparing the parts of the Buford 
cultivator with the parts of the Pattee cultivator, as 
shown in the drawing, wherein those parts are com- 
bined, we find them to be the same in every respect 
and having precisely the same operation and for the 
same purpose. In _ fact it is impossible to 
distinguish between them. In_ the _ cultivator 
sold by the Appellees, there are of course some 
slight structural changes, especially in the construction 
of the wheel-spindles and draft-plates and their con- 
nections when such parts are separately considered, 
but when put together and considered as a whole, the 
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draft-plates and wheel-spindles are rigidly connected 
together, precisely as in the Pattee, and of necessity 
so, for otherwise it would be impossible for the draft- 
animal attached to the draft-plate to control and give 
direction to the wheels. Certainly it is of no conse- 
quence that the wheel spindle and draft-plate are com- 
posed of more parts than in the Pattee structure, so 
long as those parts when put together—which is the only 
condition in which they are operative—form wheel- 
spindle-draft-plates as in the Pattee patent, and oper- 
ate in the same manner. 

- That such is the case in the Buford structure, is 
‘clearly shown from an examination of the drawings 
representing them. In the cultivators sold by the Ap- 
pellees, instead of making and connecting together the 
parts forming the wheel-spindle draft-plate in the same 
manner as shown and described in the Pattee patent, they 
have made them of a larger number of parts and more 
complicated character, but which when put together 
are the wheel-spindle draft plates of the .Pattee patent; 
that is, the draft-plates and wheel-spindles carrying 
the wheels are rigidly connected so that the wheels are 
controlled and directed in their every movement by the 
draft-plates, which are separately controlled by its sep- 
arate draft animal. 

. As to the operation of the Appellees’ cultivators, 
it is precisely the same as in the Pattee. In the 
Appellees’ cultivators, the wheel-spindle-draft-plates 
are pivotally connected to each end of the axle, so 
thet each wheel is under the absolute direction 
and control of its separate draft-animal, and so that the 
wheels are retained in the line of progression by the 
draft of the animals when one is in advance of the other, 
and so that each wheel can move both forward and 
laterally without in any way causing a corresponding 
movement of the opposite wheel, and at the same time 
the wheels be always retained in the line of progres- 
sion by the draft of the animal. 
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Subjected to the most critical examination and com- 
parison, and judged by any standard, you will find in 
the cultivators sold by the appellees the precise com- 
bination which is the subject of the second claim of the 
Pattee Re Issue. So close is their resemblance that the 
difficulty is to point out differences—even structural 
differences—and while they exist in the formation of 
the parts before they are. put together, when put to- 
gether and in operative position, even those structural 
differences disappear, and we have identity, both as to 
parts and mode of operation. 

To show the close resemblance, and as I insist, 
identity, between the Pattee and Buford (the cultivator 
sold by the appellees), I have placed them side by side, 
using the same letters of reference to distinguish cor- 
responding parts, and an examination of the drawing 
will show the same number of parts in both and com- 
bined, and arranged in the same manner, and having 
the same mode of operation. 


—— 
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In considering the question of infringement, the at- 
tention of the Court is directed to the patent to Hien 
& Grimm, of September 11, 1883, No. 284,960, in ac- 
cordance with which the cultivators sold by the 
Appellees are said to be manufactured. An examina- 
tion and reading of that patent shows and describes a 
cultivator embodying the combination of the second 
claim of the Pattee Reissue, and as having the same 
peculiarities and.mode of operation. 

In fact, the descriptive part of that patent, so far as 
relates to the second claim of the Pattee patent, corre- 
sponds very closely with that of the Pattee, and leaves 
no room for doubting that a cultivator made under and 
in accordance with that patent is a direct infringement 
of the second claim of the Pattee re-issue. 

Referring to the specification of that patent, we find 
it stated : 


‘*A A is the arched frame of the cultivator, 
‘*and to the lower portion of this frame are se- 
‘* curely bolted the open side frames B B.”’ 


Thus far the description answers the requirements of 
the Pattee patent, and when we compare the parts, we 
find them to be substantially identical. In the cuts the 
side frames are letters A’ A’. | 


The first cut represents the axle of the Pattee patent, 
and the second cut the axle of the Hien & Grimm pat- ‘ ms 
ent, being the axle of one of the cultivators sold by the 
appellees. 


The description proceeds : 


‘*The wheels F F are independent of each 
‘* other, each wheel being free to turn on a short 
‘‘axle G’’ (the wheel spindles), ‘‘a detached ’ 
*‘ view of which is shown in Fig.5. * * * 
‘* Each draft bar J is hooked at the outer end for 
‘‘ adaptation to the eye of the whiffletree, the 
‘‘inner ends of the draft-bars being fitted to the 
‘* stems a of the axles (wheel spindles), between 
‘*the eyes 6 6. From the outer ends of the | 
‘* draft-bars to the outer ends of the axles extend es 
‘rods K, which are bent so as to accommodate 
‘¢ the wheels, the rear ends of the rods fitting 
‘* over the ends of the axles, as shown in Figs. 1, 
‘*3 & 4, and being maintained thereon by suit- “ 
‘‘able pins. By this means draft is applied to 
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‘¢ the axle both inside and outside of the wheels; 
‘* hence there is a more direct pull upon the axle 
‘¢ than when the draft is applied at one point 
‘‘only, the strain being thus more evenly dis- 
‘‘ tributed, risk of breakage lessened, and the 
‘** wheels caused to quickly and accurately follow 
‘‘any change in the direction of the draft, for as 
‘* the outer end of the draft-bar is moved to right 
‘* or left there is a definite swinging movement of 
‘* the axle and a proper change in the position of 
‘* the wheel, as will be readily understood on ref- 
‘** erence to Figs. 1 & 4.”’ | 


There we see the importance Hien & Grimm attached 
to having the wheel-spindle and draft-plate rigidly 
connected, that the wheels might be under the absolute 
direction and control of the draft plate; and to cause 
the wheel to more quickly and accurately follow any 
change in the direction of the draft-plate—a thing 
which they regarded of the utmost importance—they 
placed a rod from the outer end of the draft-bar to the 
outer end of the axle, bent so as to accommodate the 
wheel. 3 

Again the descriptive part of Hien & Grimm’s patent 
answer the requirements of the Pattee patent as to the 
wheel-spindle draft-plates, and when we compare the 
parts we find them to be substantially the same. 
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The first cut represents the wheel-spindle draft-plate 
of the Pattee Patent, and the second cut the wheel- 
spindle draft-plate of the Hien & Grimm Patent. 

While in the Pattee Patent the means for pivotally 
connecting the draft-plate to the axle are termed pro- 
jections or lugs, in the Hien & Grimm Patent they are 
termed eyes, but in both cases they are such as to 
correspond with the Ings on the axle, and such as per- 
mit of the parts being pivotally connected togerher. 

Now comparing the parts, are they not the same, and 
are they not described as the same, and as having 
the same mode of operation, in the Hien & Grimm 
Patent as in the Pattee Patent, and do we not find in 
the cultivators sold by the appellees the combination of 
the axle A, that is, an axle compused of an elevated 
central part and vertical side portions or frames pro- 
vided with projections, and wheel-spindle draft-plates 
consisting of a draft-plate and wheel-spindle attached 
thereto. with means for pivoting the wheel-spindle 
draft-plate to the axle. In my opinion the drawings of 
the Hien & Grimm Patent clearly show the combination 
of the 2d claim of the Pattee Patent, and the specifica- 
tion describes that combination, and for accomplishing 
precisely the same purpose as in the Pattee. 
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I assert with the utmost confidence, that the 
cultivators sold by the appellees contain the com- 
bination of the second claim of the Pattee re-issue and 
infringes that claim underany possible construction, for 
they have not only taken the elements of Pattee’s 
combination, but they have associated and combined 
them together in precisely the same manner and 
for precisely the same purpose, and none other. 

Before leaving the question of in fringement, the at 
tention of the Court is directed to the file wrapper and 
contents of the Hien & Grimm patent (at page 120 of 
the Record), which will be found quite instructive, 
since it shows (p. 123), that when the application was 
filed they made a claim for substantially the same com- 
bination covered by the 2d claim of the Pattee patent. 
That claim was: ‘* The combination of the arched 
‘‘ frame A B”’ (A being the central elevated portion and 
B the side portions of the axle) ‘‘ of a tongueless culti- 
‘“‘vator with axles G” (wheel-spindle draft- plates) 
‘* having vertical stems a, adapted to eyes omthe frame, 
‘* whereby each axle is free to swing with its wheel, as 
‘* set forth.”’ 
and was rejected on reference to tongueless cultivators 
of the Pattee type, prominent among which was the 
patent to Pattee of 1873, which both shows and des- 
cribes the Pattee structure of 1872; and thereupon the 
solicitors wrote the office—‘‘ the references cited neces- 
‘* sitate the abandonment of claims 1, 2, 3 and 4,”" and 
requesting a cancellation of the claims. 

An effort was made in the Court below to destroy the 
second claim of the Pattee re-issue by asking the Court 
to read into it the evener bars G and bars H, which are 
not mentioned in the claim, nor in any way referred to 
in the specification as being a part of, or relating to 
that combination. The evener bars G and bars H are 
stated in the patent to be a separate feature of inven- 
tion and made the subject of a separate statement of 


invention and claim. 
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Furthermore, in describing the operation of the 
combination of the second claim of the patent, no refer- 
ence whatever is made to the evener bars. 

It is stated in the patent—referring to the evener 
bars G and bars H: 


‘*6. It consists in the arrangement of a hitch- 
‘‘ing device with the draft-plates, which allow 
‘* the draft animals to advance or recede, the one 
‘‘ ahead or in rear of the other, without influ- 
‘‘encing the plow-beams to the extent of the 
‘* variation made by the said animals,all as here- 
‘* inafter described.’’ 

The description is: ‘‘G G@ are eveners, pivoted 
‘* near their centres in the forward ends of the 
‘* plates B. HH are bars, their forward ends 
‘* pivoted to the inner ends of the eveners G G, 
‘* and their rearward ends pivoted to lugs a’ a’, 
‘‘which project inwardly from the _ vertical 
‘* parts A’ of the axle;”’ 


and their operation is described as: ‘‘ The dotted lines 
‘*'Y Y and Z Z at Fig. 2 show plainly by their 
‘‘ relative distances apart thut the beams K K 
‘* are not advanced, the one ahead of the other, 
‘‘ as much as the draft animals advance, the one 
‘‘ahead of its fellow, the distance of the lines 
‘* 'Y Y apart showing the variations of the draft 
‘* animals, and the distance of the lines Z Zapart 
‘** showing the variation of the beams.” 


Thus it is made evident that the eveners constitute a 
seperate feature of the invention, and form no part of 
the vital combination which is the subject of the second 
claim of the’reissue. They are simply added features 
to that combination, their object being that, as the ani- 
mals advance or recede, one ahead of or in the rear of the 
other, the cultivators shall not be influenced to the same 
extent as the movement of the animals, which is accom- 
plished by hitching the draft animals to the end of the 
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eveners, thus enlarging the are of the circle, so 
that the variation of the movement of the cul- 
tivator beams is not more than half as great as 
the variation in the movements of the animals, 
but the use of these eveners in no way affects 
the combination consisting of the axle hinged to the 
wheel-spindle draft-plate, nor does it in any way change 
the operation of the machine; as is evident from an ex- 
amination of the drawing which shows the eveners—as 
is described in the specification—attached at their cen- 
tres to the draft-plates, so that the draft is applied to 
the draft-plate and through the draft-plate to the wheel, 
as is the case when the eveners are not used. The inner 
ends of the eveners are secured to bars which are ful- 
crumed on the axle, being stated in the specification. 
‘‘Their rearward ends pivoted to lugsa’ a’ which pro- 
‘* ject inwardly from the vertical parts A’ of the axle;’’ 
and this is for the purpose of, and was made necessary 
so that the movements of the animal when attached to 
the eveners should in no way cause a corresponding 
movement of the opposite side of.the machine, precisely 
as is the case when the eveners are not used. 

The sizth claim, which is, ‘‘ the evener bars G and bars 
‘¢ H, combined and arranged to operate with the hinged 
‘* axle A, plates Band wheels D, substantially as and 
‘* for the purpose specified,’’ is for the use of the evener 
in connection with the combination of the second claim. 

Nowhere throughout the specification, nor in the 
statement of the claim, is there even the slightest sug- 
gestion that the eveners in any way affect or modify 
the combination of the second claim. On the contrary 
we have the express statement that the eveners are for 
no other purpose than to lessen the movement of the 
plow or cultivator beams; nor is there a suggestion, 
either in the specification or claims, that the eveners 
have anything whatsoever to do with retaining the 
wheels in the line of progression by the draft of the 
animals when one is in advance of the other. 
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It appearing from the specification that the eveners 
are not mentioned orreferred tv in the second statement 
of the invention, and the second claim corresponding 
thereto, and it likewise appearing that they are stated 
as a separate feature of invention, and made the subject 
of a separate claim, to read the eveners into the com- 
bination of the second claim would be to defeat the 
stated object and purpose of the inventor, and that, too, 
without the slightest justification from anything con- 
tained in the patent. It seems to me that the very fact 


‘that the eveners are not mentioned in the second state- 


ment of invention and the second claim corresponding 
thereto, and are in the sixth statement of invention and 
the sixth claim corresponding thereto, should preclude 
the Court from reading them into the second claim, so as 
to make it identical with the sixth claim. Certainly it 
must be said that such was the intention of the inven- 
tor, and of the Patent Office in granting the pat- 
ent, for otherwise, why two separate statements 
of invention and two separate claims? It is a well 
settled rule of law that a combination is to be 
considered as an entirety, and if the patentee has 
not the privilege—which he has not—omitting from the 
combination of the claims any of the elements, even 
though they may not be essential. it would seem to 
follow that an infringer, in order to escape the penalty 
of his acts, should not be permitted to have read into a 
claim an element which it does not contain and which 
has been expressly excluded by the inventor. 

Counsel for the appellees were forced to admit in 
the Court below that the eveners are not, and were 


ever intended to be elements of either the second 


claim of the Re-Issue or the first claim of the 


origina), but ask that the Court should imply them 


to be elements of that claim, because the machine 
would not work as well and effectively without them. 
But such is not the case, as can clearly be demonstrated 
by the models, and there is no statement to that effect 
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in the patent. The eveners in no way affect the opera- 
tion of the combination of the 2nd claim of the Re- 
Issue. The retaining of the wheels in the line of pro- 
gression by the draft of the animals when one is in ad- 
vance of the other is in no way due to the use of the 
eveners, as that result is accomplished whether the 
animals be hitched directly to the draft-plates or to 
the eveners, it being in both cases due to the draft being 
applied to or through the draft-plates and the plates 
being pivotally connected to the ends of the axle. 
This is illustrated and clearly shown in the accompany- 
ing drawings, as to which no explanation is necessary, 
they speaking for themselves. 
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It cannot be that the Court will read into the second 
claim, the eveners, the effects of which would be to 
make it identical with the sixth claim, and defeat the 
stated purpose and object of the inventor. 

I need hardly remind this Court of the fact that the 
law requires an inventor to describe the construction 
and operation of his machine as a whole, and having 
done so, he is then required to specify with exactness, 
in the claims, those parts which constitute-the features 
of his invention; and thatit also authorizes him to 
claim any specific portion or part of the machine 
which is the subject of his invention, that he may desire, 
short of the whole. Now that is precisely what Pattee 
has done. He has first described the construction and 
operation of this machine, as a whole, and then 
claimed the combination consisting of the axle and 
side-plates or frames, hinged to the wheel-spindle 
draft-plates, having a stated mode of operation, and 
then proceeds, in the sixth claim, to claim the added 
features of the eveners. Now why should he not be al- 
lowed to claim the combination of the second claim, apart 
from the eveners, if he was—as he undoubtedly was— 
the first inventor of that combination, and this, too, 
although the added feature of the eveners might ren- 
der the machine more perfect in its operation. That, I 
submit, he had a right to and did do, as is clearly shown 
by the fact of his making one claim without the eveners 
and a separate claim embodying the eveners. 

It seems to me that this entire contention is disposed 
of upon a careful reading of the patent, since it 
shows that the evener was simply a_ hitching 


‘device, and its effect is stated not to make the other 


portions of the machine practicable, but to confer an 
improvement upon the other parts, namely, that of 
allowing the horses to advance more rapidly than the 
plow or cultivator beams, it being obvious to common- 
sense that if the eveners were not applied, the plows or 
cultivator-shovels would advance to practically the 
same extent as the animal. 
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Nor is there any support for the argument in that there 
is no direct statement in the original patent that the 
horses are to be attached direct to the draft-bars, and 
not through the instrumentality of the eveners. We 
do find it so stated in the reissue, and we not only find 
it indicated and implied in the specification of the orig- 
inal patent, but the statement in the first claim of the 
original patent leaves no room for doubting that the ani- 
mals were to be attached directly to the draft-plate. 
Furthermore, in stating the operation of the machine, 
it is said: ‘‘ Each horse drawing his own plow ina 
‘‘ great degree independent of the other, either end of 
‘* the axle A advancing or falling back, turning on the 
* pivotal bolts D D;’’ which would not be true if the 
eveners had any such function as claimed for them by 
the appellees. That each horse may draw his own 
plow to a great dégre independent of the other, 
either end of the axle A advancing or falling back, turn- 
ing on the pivotal bolts, depends entirely upon the draft- 
plates to which the wheel-spindles are rigidly affixed, 
being hinged to the ends of the axle, and of the draft 
being applied thereto, and this is true whether the 
draft be applied by the animal being hitched to a 
hook in the end of the draft-plate or to an evener, 
hooked or secured in the end of thedraft-plate. 

No difference, how viewed, there is no force in the 
argument that the Court should read the eveners into 
and make them elements of the combination of the 
second claim of the reissue. 

I did at the outstart give the Court a correct outline of 
the prior state of the art, but without considering sep- 
arately the structures shown in each of the prior patents 
offered in evidence by the appellees, and I now come to 
a consideration of those patents separately. 

While many prior patents have been offered in evi- 
dence by the appellees, it is not contended, as I under- 
stand it, that the combination of the second claim of the 
Pattee reissue is, in its entirety, found inany of them. 
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The claim is that the separate elements, or some of them 
are contained in different of the structures shown in 
those prior patents. No argument will be needed to 
satisfy this Court that a claim, for a combination of cer- 
tain elements, is not defeated by simply showing the 
separate prior existence of the elements composing the 
new combination, for all combination claims may be 
said to consist largely of elements old in themselves, 
the invention consisting in bringing those old elements 
into new association and relation and giving to them a 
new operation, and produciny a new result. 

In considering the prior patents, it may be stated as an 
absolutely true rule that the Pattee combination is only 
to be found—if found at all--—ina two-wheeled straddle- 
row tongueless cultivator, and I do not think it will be 
pretended that it is found in any such prior structure. 
The burden of the argument is that part is found in one 
machine and part in another machine, which, when 
taken together with what is suggested by all combined, 
would justify the reorganization of some one of them, so 
as toembody the Pattee combination. We will find, how- 
ever, on examining the patents separately, that no one 
of them, nor all combined, would instruct even the 
most skilled mechanic into reconstructing any one of 
them so as to contain the Pattee invention. 

The Constant patent of 185!, shows a drag cultivator 
consisting of two parallel beams carrying plow shares, 
said beams being rigidly connecved together at their 
front and rear ends by two bows which are fastened to 


said beams by ‘‘screws or bolts.’’ Fastened by means | 


of a clevis to the ends of the front bow connecting 
the parallel beams are two smaller plow beams provid- 
ed with handles and plow shares. The horses are 
hitched directly to the outer plow beams, one to each 
beam, as in the case of an ordinary plow. This was a 
rigid machine and did not permit of any deflection of 
the outer plow beams, they being originally connected 
by the bows. Consequently, every movement of either 
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animal was communicated to and affected the move- 
ment of the entire frame. There was no separate and 
independent movement of either side irrespective of 
: « the other: 4 

The drawing clearly shows the construction of the ss 
Constant machine. : 


CONSTANT PATENT. 
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And it is thus described in the specification : 


From the foregoing description and the drawings it 
is seen that there is no flexibility whatever in the frame 
of this machine. 

All that can be said for the Constant patent is that 
it shows a rigid frame straddle-row tongueless, drag cul- 
tivator. It is not a wheel cultivator,- nor does it pos- 
sess any of the essential features of a wheel cultivator 
and could not be converted into one. 

‘There is no pretense that the Constant contains or 
so much as suggests the Pattee structure. 

The Smith patent of 1855 simply shows two ordinary 
plows, connected together in the rear by two straight 
bars and in front by a single tree bar to which the ani- 
mals arehitched. It can hardly be said, even at that 
early day, that there was anything new in the joining 
together of two ordinary plows for the cultivation of 
crops, and its bearing upon the state of the art relating 
to the Pattee patent is not apparent. Certainly it does 
not contain or suggest the Pattee combination. 

The Kinghorn patent of 1860 shows no element of 
the Pattee combination. It isa rigid frame machine, 
not supported on wheels; the only wheel about it be- 
ing the castor or guide wheel. The clevis to which the 
single tree is to be attached being rigidly secured to 
the standard of the castor wheel, every motion of the 
horse is communicated to the castor wheel, and in turn 
to the rigid frame machine. It is not a two-wheel cul- 
vator, and there is no axle, and no necessity for one, 
since it is not a straddle-row cultivator. 

It is impossible to see what possible bearing this pa- 
tent can have upon the Pattee re-issue. The quickest 
way to dispose of the Kingham patent is to examine 
the accompanying cut, taken from the drawing of the 
patent. from which its exact construction and mode of 
operation will be apparent at a glance. 
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KINGHORN PATENT 


There can be no contention that the Kinghorn con- 
struction is such as to permit of one wheel traveling 
in advance of the other, for there is but one wheel, and 
even if another were substituted there would not be 
the elements of the Pattee combination or any combi- 
nation that would by any possibility permit of the one 
wheel traveling in advance of the other. 

Nor is the Pattee cultivator a duplication of the 
Kinghorn device connected together by an old and well 
known form of arched bow or axle. 
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No reconstraction of the Kinghorn could possibly 
torture itinto the Pattee. But the question is not 
what could possibly be done with the Kinghorn in view 
of the Pattee, but what construction is found there, 
and does it contain the Pattee combination, which it 
does not. 

The Murdock patent of 1860 shows the running gear 
of a carriage, and the part especially referred to by 
appellee’s counsel and his expert is the front running 
gear. It showsan ordinary axle, not a bowed or arched 
axle, witha wheel spindle pivoted to each end, and to 
each wheel spindle is rigidly attached an arm, which 
arms in turn are rigidly connected together, so that 
in operation, while the parallelism of the wheels to 
themselves is always maintained, as is common in car- 
riages running gears, for one wheel cannot travel in 
advance of the other, nor can one wheel move separate- 
ly and independently of the other. The Pattee combi- 
nation is not presentin the Murdock, evenin a modi- 
fied form, nor is there in the Murdock such a construc- 
tion, as would suggest to anyone the possibility of con- 
verting it into the Pattee. This Murdock patent is of 
the class to which the Tasker patent belongs, but does 
not belong to the Pattee class of cultivators. 

The Pratt patent of 1864 does not contain the Pattee 
combination, nor is their any pretense that it does. It 
is said to be cited for the purpose of showing an arched 
or elevated axle, the prior existence of which is not 
disputed and it is not claimed by Pattee as an. original 
element. In that respect he has simply made use of an 
old element in his combination. But thatis not the 
Pattee axle with means for the axle in a wheel spindle 
draft plates. 

The Pratt patent shows a teliis row cultivator, but 
not a wheel cultivator. , It consists of two plow gangs, 
connected together by “‘curved metal bars,” so as to 
permit of the straddling of the rows of plants in their 
cultivation. These curved connections are so attached 
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to the plow beans as to permit one gang to move in 
advance of the other; but it contains nothing more ; 
and the one side cannot deflect in the least without 
i . causing a corresponding deflection of the other. 

There are neither wheels nor wheel spindle draft 
plates of any kind and consequently an entire absence 
i of the Pattee combinativun. 

It is difficult to understand for what purpose the -Sa- 
ville patent of 1866 was offered in evidence, since it is 
a tongue cultivator with rigid azle. True, the wheels 
are kept in parallelism, but it is because they are so 
constructed and cannot change their position relatively 
: to each other, as they are not hinged to the axle to per- 
| | mit of any such movement. ‘The difficulty is not sim. 
ply in the presence of the tongue, for if that were re- 
moved it would not then be the Pattee ; not only would 
| there be the absence of the Pattee combination, but 
there is no mechanic :] arrangement by which one wheel 
is or could be permitted to travel in advance of the 
other, and as one wheel moves or is affected, a corres- 
ponding movement and effect takes place in the opposite 
wheel. | 

The Shroeder patent of 1867 shows a tongue culti- 
: valor with an azle rigidly connected to the tongue, and 
the wheels secured to the axle so that one wheel can 
| not travel in advance of the other, nor permit of any 
deflection independently of the other. The plow gangs, 
however, instead of being attached to the axle or wheel 
spindle, are attached to the double-tree, and entirely 
| independent of any movement of the axle or wheel 
spindle, so that as one horse might advance ahead of 
the other, carrying with him his end of the double-tree, 
the gang attached thereto would have a corresponding 
movement and thus move in advance of the other. 

Whatever frame there is to the Shroeder cultivator 
isa rigid frame. There are no wheel spindle draft 
: plates, nor the combination of those plates with an axle, 
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nor is there any contrivance by which even the gangs 
could move one separately and independently of the 
other. Norcan the wheels be advanced one ahead of 
the other. 

It is stated in the Shroeder specification, ‘‘ the inven- 
‘* tion consists.in arranging a frame which rests upon 
**gmall wheels upon which the pole and tongue is im- 
‘‘movably fixed. To the underside of the tongue is 
‘* pivoted a cross-beam so it can turn upon its pivot.” 
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The Henry patent is of little importance. Jt is a 
tongue cultivator. By means of a lever in the rear of the 
machine by which the wheels are connected together; as 
that lever is moved in one direction,the wheels move ina 
corresponding direction, and it is impvussible for one 
wheel to move without a corresponding movement 
being communicated to the‘other. In short, it is not 
presended that there is any construction whereby one 
wheel is permitted to travel in advance of the other, 
much legs to be retained in the line of progression by 
the draft of the animals. 

The Eiuff patent of 1869 is as worthless as the Henry. 
It shows a tongue cultivator, with an ordinary double 
tree, with a?contrivance added which permits of the 
raising or }Owering of the draft. It is, in short, nothing 
but a rigid frame tongue cultivator. It does show that 
the wheel spindles can be raised vr lowered according 
to the depth the shovels are to penetrate the ground, 
but that was not new with Pattee, being an old and 
well known way for regulating the depth to which the 
shovels are to penetrate the ground, and is not claimed. 
What was new with Pattee was so constructing and 
connecting the draft plate and wheel spindle that they 
were in effect one, and so that every movement com- 
municated to the draft plate was in turn communicated 
to the wheel spindle and wheel thereon. Jn the Huff 
the wheel spindle is not hinged; it is perfectly rigid 
and in a rigid frame. 

As to the Mayer patent of 1869: In view of what is so 
evident from an examination of the drawings of the 
patent, and what was claimed for it in the defendant’s 
brief in the Court below, this patent need only be men- 
tioned that the attention of the Court may be di- 
rected to the drawing, for it will not be necessary to go 
further to conclude that it is entirely foreign to the 
Pattee. 

It is conceded that the Owens patent of 1864 does 
not contain the Pattee invention, nor even suggest it ; 
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It resembles the said patent of 1835. The Owens patent 
shows two plows connected together by a front and 
rear bar, the bolts passing through the bar of the frame 
so as to act as pivots, thus permiting of one plow going 
in advance of the other; but there is no separate and 
independent movement other than one can move 
in advance of the other. 

This is not a two wheeled straddle row cultivator. and 
so could not possibly contain the Pattee combination and 
it does not. The combination of the Pattee patent was 
present. 

The Tomlinson patent of 1871 shows a two wheel 
straddle row TONGUE cultivator; in which however the 
wheel-s>indles are pivoted, but they are connected to- 
gether so that any movement of the one wheel conveys a 
corresponding movement to the other, and the one can- 
not travel in advance of the other. It is true that the 
wheels maintain their parallelism, but that is because 
they are so constructed and so connected that they 
never do and cannot change from that position; and so 
far as the animals affect the movement of the wheels, 
their position always remains the same relatively to the 
tongue. ‘The lateral movement of the wheels is 
affected by the movement of the plow beams in the 
hand of the operator. 

This patent is a fair illustration of the absolute char- 
acter of the rule stated, that wherever the tongue is 
present the Pattee combination is not to be found, and 
cannot exist. 

The Baumann patent of 1862 shows a cultivator 
with an ordinary axle, the wheel spindles being a rigid 
partof the axle, and there is no possible movement of the 
one wheel in advance of the other. There is an arrange- 
ment, however, which permits of one horse traveling in 
advance of the other. This, however, is not due to any 
construction of the axle and wheel spindle draft plates 
carrying the wheels, but owing to the fact that the 
single-tree is attached to a chain running back to the 
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one plow beam, where it is connected, then crossing 
over to the opposite plow beam, to which it is con- 
nected, and traversing the opposite side of the machine 
until the second single-tree is attached. In short, at 
each end of the chain encircling the machine a single- 
tree is attached. The only object of this arrange- 
ment—the absurd character of which is plainly shown 
from an examination of the drawing—was to permit of 
one horse going ahead of the other, but that in no wise 
affects the machine. 

The Peabody patent of 1868 is offered in evidence, 
though it was not considered of sufficient importance 
to warrant appellee’s counsel to refer to it in his brief 
in the Court below. It needs but an examination of 
' the drawings to satisfy any one that the Pattee combin- 
ation is not present in the Peabody machine. The 
Peabody patent shows a tongue cultivator, the tongue 
being rigidly connected to the azle ; the wheel spin- 
dles are pivoted by a complicated construction of cog 
gear, but even that does not permit of one wheel trav- 
eling in advance of the other. The plow beams, which 
are hinged to the axle proper, are connected together in 
the rear, and the movement of the plow beams by the 
plowman causes a movement of the segment cog gear, 
which moves a corresponding segment, thus causing the 
wheels to move outward or inward. as the case may be; 
but both wheels move together and to the same extent, 
and cannot move otherwise, that movement being inci- 
dent to its peculiar construction and the entire move- 
ment controlled by the movement of the plows in the 
hand of the plowman. 

The Skinner patent of 1869 shows an ordinary rigid 
Srame tongue cultivator, in which the feature of novelty 
is that of a device for lowering and raising the wheel 
frame, so as to bring them in contact with the ground, 
or out of the gruund in taking the machine from the 
field. It has no resemblance to the Pattee. 

It is unnecessary to more than refer to the Barr pat 
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ent, No. 124,316, of March 5, °72. for, while of the same 

date as the Pattee patent, it is subsequent in number. 

It was referred to in the Court below as showing an 

anchor axle. 

The Owens patent of 1871 shows a drag cultivator, 

which 
‘* consists of a double harrow * * so connected 
‘and arranged that either division of the imple- 
‘* ment can be worked on the ground at pleasure, 
‘*by means of a slide und a stationary ring or 
** staple; also, that one division can be several 
‘inches in advance of the other and, also, sev- 
‘* eral inches below the other by the operation 
‘* of the ring or staple and slide.”’ 


In short, it is nothing more than two harrows con- 
nected together by rings which permits of each having 
a certain amount of flection independent of the other, 
as is the case in all sectional harrows, so that each 
harrow may accommodate itself to the inequalities of 
the ground. 


In the language of the specification : 


‘*This arrangement permits one section or di- 
‘* vision: of the implement to be eight or twelve 
‘inches in advance of the other; it enables the 
‘* operator to raise one or other section to pass 
‘*an obstruction, to avoid injury to the growing 
‘‘ crop ; to depress either side at pleasure to ac- 
‘* commodate the implement to uneven surfaces ; 
‘* to fold the implement for convenience of trans- 
‘* portation ; to raise either side with ease to 
‘* cleanse it of weeds, &c.”’ 


Not a single element of the Pattee combination is to 
be found in the Owens patent, nor could it be re-con- 
structed into the Pattee even with a full knowledge of 
Pattee’s invention. It may be dismissed without fur- 
ther consideration. 

I have reserved the English patent to TaskEr of 
1859 until the last for two reasons : 


st. Because it does not relate to cultivators of any 
construction, and 
2nd. Because the greatest stress was laid upon this 
patent by the defendants in the Court below. 
With a proper understanding of Pattee’s invention, 
a glance at the drawings of the Tasker patent, illus- 
trated in the cut, 
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should satisfy the Court that it has no resemblance 
whatever to Pattee structure, much less that it con- 
tains the combination of the second claim of the re- 
issue. 

Tasker states in his patent : 


‘*My said invention relates to a peculiar construction and 
‘*‘ arrangement of the parts of plows, known as fixed headed 
‘* plows, in connection with the front end of the beam and 
‘* head gear, whereby the plow may be turned at the head 
‘* lands without having to be carried around by the plowman; ” 


so that his invention did not relate to any form of cul- 
tivatur, and I submit was not of such a character as to 
suggest its use in, or adaptation to, cultivators of any 
kind. It will be best described in the language of the 
patent, the Court having the drawings before it : 


‘‘In carrying out my invention I employ a casting, having 
‘*a tube or hollow cylinder made thereon, which fits loosely 
‘*over a round portion of the front end of the beam, so as to 
‘* be capable of turning thereon. 

‘* A collar or flange is formed at the back end of the tube and 
‘* a corresponding collar is fixed on to the beam, the two collars 
‘* being notched at one part for the entrance therein of a key 
‘* or catch, which has the effect, when in its place, of locking 
‘‘ the tube and the beam rigidly together, but when this key is 
‘* elebated by the plowman by any convenient means, the beam 
‘* is free to be turned inside the tube in either direction so as to 
‘‘ bring one of the plow handles, when turning at the head- 
‘* lands in contact with the ground, a skid or slide being fitted 
‘* to one of the handles for it to slide upon. Having turned the 
‘‘ headland, the plowman has simply to bring his handles back 
‘‘ again into a proper position for work, when the beam and 
‘‘ tube will become locked again.” 


From the foregoing it appears that the end of the 
plow-beam rested in a hollow cylinder supported ina 
carriage, so that the plow-beam was free to turn with- 
in the cylinder in either direction when it was desired 
to bring one of the plow-handles in contact with the 
ground in turning. 

As shown in the drawings, the plow-beam was sup- 
ported in, and extended through, the hollow cylinder. 
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The specification proceeds : 


‘*The wheels are carried by adjustable stumps and axles, 
‘‘ which are connected near their upper and lower ends with 
** vertical spindles capable of turning freely in cylinders or 
_ ** collar-bearings, formed on each side of the tubular casting 
‘* before referred to. The draw-iron consists of two ‘parallel 
‘* bars fixed rigidly to the lower ends of the vertical spindles 
‘* last referred to, and a cross-bar which is joined at each end 
** to the front ends of the parallel bars;” 
an explicit statement that the ‘‘draw-irons’”’ are con- 
nected at their front ends by ‘‘a cross-bar,’’ as is shown 
in the drawing. 

So that without further description it is evident that 
the wheels and their spindles were connected together 
so that every movement of the one wheel caused a 
corresponding movement of the other; in other words, 
one wheel could not move separately and independent- 
ly of its fellow-wheel, and it is ‘* by this arrangement 
‘of draw-iron and carriage the wheels are free to lock 
‘‘round when turning the headlands ;’’ thus clearly 
indicating that it was the intention of Tasker that the 
wheels should be connected together so as to move 


simultaneously in turning the headland.. 


The wheels in the Tasker perform no other purpose 
than that of the ordinary Castor wheel used on the front 
end of plows and cultivators of all kinds to aid in turning 
at the end of the rows, as indicated in the statement: 

‘*In place of using two cylinders and vertical spindles, one 
‘‘on either side of the beam, a single vertical spindle may be 
‘‘employed, placed perpendicular to the center of the tube on 


‘the end of the beam, the axle of the wheels locking freely 
‘‘round this spindle as a fixed center of motion.” 


To my mind the foregoing general description is suffi- 
cient to dispose of any contention that the Tasker 
patent contains or even suggests the combination of the 
second claim of the Pattee Re-issue. If confirmation 
is needed, it will be found in the detailed de- 
scription of the parts showing the exact construction 
(page 204 of the Record). 
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The particular part which describes the construction 
of axle, is as follows: 
‘* J J are adjustable stumps for carrying the running-wheels 
‘*K K. These stumps pass through the over-hanging lugs L L, 
‘* formed at the top and bottom of each of the round spindles 
‘*M M, which are contained in the vertical sockets N N (one of 
‘‘ which is shown in Section in Fig. 3) of the cast-iron frame C, 
‘‘ and are free to turn therein, thereby enabling the stump of 
‘** each wheel to swivel or lock round when turning the plow, as 
‘* shown by the dotted lines in Figure 2.” 


There referring to the drawing, which shows the 
manner of connecting the wheels together and their 
manner of operation when turning the plow, and con- 
firms what I have already stated, that the office of the 
wheels are simply the office of castor- wheels. 

‘“*O O are two bars rigidly tixed to the lower ends of the spin- 
‘* dles M, and connect at their front ends by a cross-bar P, 
‘* which is provided with a number of holes for the purpose of 
‘* regulating the line of draft, as will be clearly understood on 
‘“* referring to the drawings.” 

In view of the foregoing, can there be any doubt that 
the wheels were connected together, and that such was 
an important part of Tasker's organization? Further- 
more, we find that the draft was not applied to the 
connecting-bar direct, that simply regulating the line 
of draft, the draft being direct to the plow by a link 
connection. 

[have read at length from the Tasker patent, that 
the Court might have the benefit of his own de- 
scription of the construction and mode of operation of 
his machine. Undoubtedly his object was to provide a 
carriage for supporting the forwaid end of the beam of 
an ordinary plow, which carriage, while supporting the 
plow-beam, was so constructed that it could readily be 
turned at the ends of the rows and permit of the 
plow being turned over on its side when the truck 
and plows were turned around. 

The Tasker construction, as shown and described in 
his patent, was such as would not permit of either of 
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the wheels travelling in advance of the other and be re- 
tained in the line of progression of the plow; neither 
was it possible to move either wheel forward and bring 
| the central part of the axle, or the part to which the 
axles are hinged, in any oblique position Ao the ling of sill 
progression. In the Tasker machine, when, one whee 
fs advanceg, the other wheel recedeGor is thrown back, 
as both wheels have simultaneous movements and 
they are so connected that they must move at all times 
simultaneously and exactly parallel with each other. 
There is no provision in the Tasker that will permit of 
the animals being separately and independently hitched 
and of each animal directing and controlling its sepa- 
rate wheel, without affecting the movement of the op- 
posite wheel. 
The combination of the second claim of the Pattee 
Re-issue is not to be found in the Tasker construction, 
nor does it contain any of the essential featuresof the 
Pattee structure. Onthecontrary the organization is 
such as to make its presence absolutely impossible. 
Even if cultivator-beams were connected to the rear 
of the axle in the Tasker machine and the draft-ani- 
mals were attached to each side of the frame, still neith- 
er animal could advance or recede ahead or in the rear 
of the other, without every movement of the one wheel 
giving corresponding movement to the other. 
The impossibility in the Tasker’ machine 
of one wheel travelling in advance of the 
| other and of being retained in the line of progres- 
| sion is due not only to the fact that the 
wheel-spindles are connected, but to the fact that the 
plow-beam passes through acylinder in the centre of 
the axle so that if the connecting bar was removed the 
plow-beam would prevent the carriage from having any 
different operation. 
Although the world was fully possessed of Tasker’s 
invention as early as the year 1851, with its magnificent 
drawings and perfect description, yet it never occurred 


- 


67 


to anyone—although many were striving inthe direc- 
tion of a tongueless cultivator—to do that which Pattee 
did, and which they now say, in the light of Pattee, 
can be done with the Tasker. 

As affecting the Pattee patent, the Tasker patent is 
tu be judged by what is therein shown and described, 
and not by what can be done withit in the light of Pat- 
tee’s invention, and if so judged it will hardly be con- 
tended that the Tasker patent contains the combination 
of the Pattee patent. But the argument is that Tasker 
would have as much right to make the changes neces- 
sary to convert it into the Pattee, as Pattee has to dis- 
pense with the eveners, which, as I have already point- 
ed out, are not and never were parts of his combination 
of the second claim of thereissue. The analogy be- 
tween the Tasker and the Pattee is based largely upon 
the fact that in the Tasker the parallelism of the wheels 
is always maintained but that is no part of Pattee’s in- 
vention. Pattee’s invention is not for maintaining the 
parallelism of the wheels relatively to each other, but 
for maintaining each wheel in its line of progression by 
the draft of its animal, and since the line of progres- 
sion is the path travelled by the animals, and each ani- 
mal being separately hitched can travel separate paths, 
the organization being such that the wheels can 
move both forward or laterally, the parallelism of the 
wheels may, or may not, be maintained, depending 
upon the path traveled by the animals ; but the wheels 
are always retained in the line of progression. In the 
Tasker machine the parallelism of the wheels is main- 
tained by reason of the wheel-spindles being connected 
together, and thus each wheel being affected by the 
movement of the other, whereas the fundamental 
feature of Pattee’s invention is found in the fact that 
the movement of one wheel, either forward or laterally, 
in no way affects or causes a corresponding movement 


of the other. 
Comparing the Tasker and the Pattee as they are 
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| found and described in the patents, we find them to be 
| radically different, both in principle, construction, and 
| mode of operation, and the one does not, and cannot, 
| possess the peculiarities of the other. 
| In the asker patent, not only are there no draft- 
| plates, but every movement of the one wheel of neces- 
sity causes a corresponding movement of the other. 
They move simultaneously and to the same ex- 
tent, and not separately and independently of each 
other. i 
when compared-with-the Pattee the difference is at once 
~~observed-:— : 


a It is the well-settled rule of this Court that an 
| | English patent, to anticipate a United States patent, 
| must exhibit and describe the patented invention in 
| such full, clear, and exact language as to enable a per- 
son skilled in the art to which the invention relates to 
understand and construct it without the aid of inven- 
tion. Judged by that rule, certainly the Tasker patent 
does not anticipate the second claim of the Pattee 
Re-Issue. 

Seymour 2. Osborn, 11 Wall., 516. 

Cohn o. U. 8. Corset Co , 93 U. 8., 366. 

, Kaywood Patent, 94 U. S., 866. 
Downton v. Yaeger Milling Co., 108 U. 8 , 477. 


It was said by this Court in Cohn o. Corset Co., 9% 
U. S., 366: 


z ‘‘It must be admitted that unless the earlier printed and 
& ‘‘ published description does exhibit the latter patented inven - 
& “tion in such a full and intelligible manner as to enable per- 
Ge ‘** sons skilled in the art to which the inventivn is related, to 
‘‘comprehend it without assistance from the patent, or to 
‘* make it, or repeat the process claimed, it is insufficient to 
** invalidate the patent.” 
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There is a very close analogy between this case and the 
very well considered case of the Cawood patent, 94 U. 
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S. 703, and it would seem as if that case was decisive of 
this. In disposing of that case, the Court said, speak- 
ing through Mr. Justice Strong : 
‘* It is next contended that the patent was an- 
‘* ticipated by the Church machine, patented in 
‘¢ England in 1846. We have before us the spe. 
‘* cification, and a model constructed from that 
‘* specification. . wh tt ° ” 
** As the model represents it, the machine is 
‘* totally incapable of performing the work of 
‘the Cawood machine. -* * * It is plain this 
‘* description and this model could never have 
‘‘informed anyone of the device Cawood in- 
‘vented. It does not show how the blocks or 
‘¢ jaws can be combined so as to leave the upper 
‘* face of the rail to be repaired, exposed for the 
‘* action of the swage, and a hammer. It is said 
‘* however, if the upper horizontal bar with its 
‘die and jointed levers were taken away, a me- 
‘‘chanic might understand how the remnant 
‘could be altered and employed as a Cawood 
‘‘ machine is employed, and for the same uses. 
‘*That however evades the question to be an- 
‘‘swered, which is, whether the specification 
‘‘ was sufficient to enable a mechanic skilled in 
‘*mechanical arts to construct and carry into 
** practical use the Cawood machine; or in 
‘* other words, whether whatever is essential to 
‘* the Cawood machine could be read out of the 
‘* prior specification. We think no such infor- 
‘* mation was given by the English patent.”’ 


So in this case, the Court has before it the specifica- 
tion, and a model constructed from that specification, 
and not only does it show a machine totally incapable 
of performing the work of the Pattee cultivator, but 
it is plain that the description and model could never 
have informed any one of the combination of the second 
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claim of the Pattee Re-Issue. Here it is said, as in the 
Cawood case, that certain parts could be taken away, 
and the remainder could be made to answer for the 


Pattee invention ; but that—using the language of the: 


Court —evades the question to be answered, which is, 
whether the specification was sufficient to inform a me- 
chanic skilled in the art to construct and carry into 
practical use the Pattee cultivator. 

Were it not that the Circuit Court dismissed the bill 
as to this patent, with the statement that the second 
claim of the Re-Issne had been expanded beyond the 
legal limits of the first claim of the original, I should 
dismiss the question, with the statement that the second 
claim of the Re Issue is the same as, and a re-statement 
of, the first claim of the original, as is the fact; thus 
bringing the case within the rule announced in Herring 
v. Gage, 107 U. S., 640. 

For the purpose of comparison, I have placed in par- 
allel columns, the specifications and claims of the origi- 
nal and Re-Issue patents, and in this way the few 
additions and omissions will be readily noticed. In the 
original patent, the red lettering indicates those words 
that are omitted in the Re-Issue patent, with corres- 
ponding blank spaces in the Re-Issue, indicating the 
place of omission from the Re-Issue; and in the Re- 
Issue patent, the red lettering indicates those words 
that are not found in the original patent, with corres- 
ponding blank spaces, indicating the omission in the 
original. The parts in italics, in both original and Re- 
Issue, indicates that while the substance is the same, 
there has been seme slight change in the wording. 

The second claim of the Re-Issue and the first claim 
of the original are not only the same, but identical, 
composed as they are of the same number of parts, and 
arranged in precisely the same manner and for precisely 
the same purpose. — 

The first claim of the original patent is 

‘‘The axle A, having plates B, hinged to the 
‘¢ wheel spindle draft plates C, so that the wheels 
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‘‘are retained in the line of progression when 
‘** one is in advance of the other.”’ 


And the second claim of the Re-Issue— 


‘¢The axle A, hinged to the wheel spindle or 
‘*draft plates B B, sothat the wheels are retained 
‘in the line of progression, by the draft of the 
‘‘ animals, when one is in advance of the other, 
‘* substantially as described and for the purpose 
‘* specified.”’ 


And while there is an apparent omission of ‘‘ the 
plates B B,’’ from the second claim of the Re-Issue, 
there is, in fact, no such omission, the apparent differ- 
ence being due entirely to a change in the lettering of 
the drawing of the Re Issue from that of the original 
patent. Inthe Re-Issue claim theaxle composed of an 
elevated central part and vertical side portions, is 
designated by the letter A, being treated as a whole, 
although composed of three separate parts ; while in 
the first claim of the original patent, the same axle, 
composed of the same three parts, is designated by the 
letters A and B, each part being distinguished by a 
separate letter. : 

Referring to the specifications of the two patents, we 
find ‘“The axle A’’ of the second claim of the Re-Issue 
to be thus described : 

‘* A represents the axle, formed as shown in 
‘* the drawings of an elevated central part A, ver- 
‘* tical side portions A’ A’, and horizontal projec- 
‘* cions aa from each of the vertical side portions 
oA’? 
while ‘‘The axle A, having plates B,”’ of the first claim 
of the original patent, we find to be thus described : 
‘** A is the axle bowed or elevated at its central 
‘* part. B B are plates secured to the end of the 
“axle A. Theends of the plates B B are turned 
‘** outward, forming snugs 0 b b.”’ 
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Now without reference to the letters used to desig- 
nate the axle and side plates, and looking to the phy- 
sical structure, we find that that which is described in 
the claim of the Re-Issue as ‘‘The axle A,’’ and that 
which isdescribed in the first claim of the original as 
‘‘The axle A, having plates B,”’ to be one and the same 
structure; and that fact is clearly illustrated in the ac- 
companying cut, from which it will be seen that the 
parts designated in the original by the letters A and 
B, are designated in the Re-Issue by the letter A, the 
parts, however, being in all respects identical. This is 
clearly shown in the following drawing. 
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It is also made evident by the foregoing illustration, 
that the wheel spindle plates of the first claim of the 
original patent, designated by the letter C, are the same 
as the wheel spindle or draft-plates BB of the second 
of the reissue. 

In view of the foregoing demonstration, confirmed, as 
itis,by the description of the construction and arrange- 
ment of the parts in specifications, it is evident that 
there has been no enlargement of the second claim of 
the reissue by omission. Nor has there been an en- 
largement of the second claim of the reissue by addi- 
tion, for a comparison of that claim with the first claim 
of the original shows that nothing has been added, as, 
too, is demonstrated by the foregoing illustration. The 
only addition is the statement in the second claim of 
the reissue of the means by which the wheels are re- 
tained in the line of progression, viz.: by the draft of 
the animals, which was not stated in the first claim of 
the original patent, but it was stated precisely as in the 
second claim of the reissue, ‘‘so that the wheels are 
‘*retained in the line of progression,’’ which is stated 
in the specification to be by the draft of the animals. 

No difference what test may be applied, the second 
claim of the reissue will be found to be the same as the 
first claim of the original, and that too, under the 
strictest interpretation of the rule, and it must be so, 
since there has been neither addition nor omission. 

Applying the test frequently applied by this Court in 
determining as to the enlargement of a claim, viz.: would 
the appellees’ structures have infringed the original 
claim of which the reissue claim is said to be a duplicate? 
Undoubtedly they would, and furthermore, any struc- 
ture that infringes the second claim of the reissue must 
of necessity infringe the first claim of the original. 

To satisfy the Court that the appellees’ structure 
would have infringed the first claim of the original, I 
here show the axle A having plates B of the first claim 
of the original patent. 
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and the axle A having plates A’ of the appellees’ cul- 
tivator ; 
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and the wheel-spindle plates C of the original claim, 


— 
‘ 


showing them to be composed of a triangular-shaped 
draft-plate C, and wheel-spindle F, rigidly affixed 
thereto; and the wheel-spindle draft-plate of the appel- 
lees’ structures 
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composed of a triangular-shaped draft-plate B, and 
wheel-spindles F rigidly affixed thereto. 
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Thus far we have identity of construction and ar- 
rangement of parts, so far as relates to the axle proper, 
composed of the elevated central portion and vertical 
side portions, and the wheel-spindle draft-plates com- 
posed of draft plates and wheel-spindles affixed thereto. 
Thus we find all the elements of the first claim of 
the Pattee original patent present in the Buford culti- 
vator and those elements arranged and combined in the 
same manner and for the same purpose as in the Pattee 
combination. 

Having compared the elements of the first claim of 
the Pattee original patent with the elements of the 
appellees’ structures, I now compare them by placing 
parallel the structure of the first claim of the original 
patent and one of the structures sold by the appellees. 
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It would seem that no further argument or demop- 
stration is needed to convince the Court that the culti- 
vators sold by the appellees would have infringed the 
first claim of the original patent and do infringe the 
second claim of the Re-Issue patent, and that those 
claims are identical. 

The Re-Issue patent was applied for within two 
years and five months from the date of the original 
patent, and before there were any intervening rights; 
so that the question of Jaches does not arise, even 
assuming—which is not the case—that changes were 
made in the Re-Issue. If I am right in my contention 
that the second claim of the Re-Issue is a duplicate of 
the first claim of the original, then the element of time 
is immaterial, for, as 1 understand the rule, the element 
of time is material only where there has been an 
enlargement of the claims in the Re-Issue. Even at 
this late day, the right to re-issue still exists, for cer- 
tain purposes as was stated in Powder Co. v. Powder 
Works, 98 U.S8., p. 126. 


‘*The specification may be amended so as to 
‘*make it more clear and distinct; the claim 
‘*may be modified so as to make it more con- 
‘* formable to the exact rights of the patentee; 
‘* but the invention must be the same.”’ 


The chief object of the surrender and Re-Issue was, 
as is evident upon a comparison of the original and 
Re-Issued patents, to obtain a claim corresponding to 
the first statement of invention in the original patent, 
which feature of the invention, through inadvertance, 
has not been claimed in the original patent. That new 
claim corresponding to the first statement of invention 
in the original patent is the first claim of the Re-Issue. 

Also the third, fourth and fifth claims of the Re-Is- 
sue are new claims, taken for the purpose of more com- 
pletely covering what was the third statement of inven- 
tion in the original patent, and which, through inad- 
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vertance, had not been properly claimed in the original 
patent. 

As to the first and third claims of the original, they 
are repeated in the second ‘and sixth claims of the 
Re-Issue, and no attempt has been made to expand 
them, either by addition or omission, to the claims 
themselves or to the specification relating thereto. 

The most that can be said as to the slight modi- 
fications made in the speeification and wording of 
the second and sixth claims, corresponding to the 
first and third claims of the original, is that they more 
accurately define the exact construction and operation, 
of the parts as is clearly shown bya consideration of 
these modifications. 

In the first claim of the original it was stated ** so 
‘** that the wheels are retained in the line of progression 
‘“when one is in advance of the other,’’ without stat. 
ing the means by which that. result was accomplished, 
viz: by the draft of the animals, as clearly indicated in 
the specification, and as was the fact. While in the 
second claim of the Re-Issue the means, viz: the draft 
of the animals—for retaining the wheels in the line of 
progression, are stated in the claim, so as to read, ‘* so 
that the wheels are retained in line of progression by 
the draft of the animals when one is in advance of the 
other.”’ 

In the specification of the original, it was stated *‘C,C, 
are triangular shaped draft-plates,’’ thereby indicat- 
ing their shape and functions, and that the animals 
were to be attached to the draft-plates was clearly im- 
plied by the term draft-plates. 

In the specification of the Re-Issue that feature is 
more clearly and sharply defined, and what was implied 
in the original is expressed in the Re-Issue, the statement 
being: ‘‘B.B. are draft plates, with projecting forward 
‘ends 5, to which the draft animals may be attached 
‘‘ direct, or by any suitable device, and with an en- 
‘* Jarged rear end.’’ Instead of using the words “‘triang- 
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ular shaped draft-plates ’’—thereby indicating their 
shape and use, it describes the shape of the draft plate 
and states that the animals may be attached direct or 
by any suitable device. : 

In both the original and Re-Issued specifications it is 
stated: ‘‘I I are hooks on the outer ends of the 
‘‘eveners G G, to which the draft animals are 
‘‘ attached ;’’ but that language has reference to 
the third claim of the original and the _ sixth 
claim of the Re-Issue, for when the added 
features of the eveners are used, then the animals must 
be so attached; otherwise they are attached directly 
to the “ triangular shaped draft-plates,”’ as they are 
termed in the original, or ‘‘ to the draft-plates with 
projecting ‘‘forward ends * * and with an enlarged 
rear end,’’ as they are termed in the Re-Issue, 1n both 
cases precisely the same, and indicating the presence 
of the first claim of the original and the second claim 
oi the Re-Issue. 

As was said by this Court in Eames 7. Andrews, 122 
U. 8., 60, speaking through Mr. Justice Matthews: 
‘* There is nothing in these additions and amendments 
‘* which either was not virtually contained by reason- 
‘¢ able implication in the original description, or, if new, 
‘* amounted to more than specific and exact directions 
‘*to supplement those contained in the original. The 
‘‘invention is not differently described, and is not 
‘* described so as to be a different invention, nor is 
“ the claim enlarged.” 


The combination which is the subject of the first 
claim of the original and the second claim of the Re- 
Issue consists of three, or five, elements, depending en- 
tirely upon how you designate the axle and side 
plates; whether by one letter or three letters. In 
the case of the original, the axle is designated by 
three letters, viz., theaxle A, having plates B B, and 


treating them as separate parts, although forming the 
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axle as a whule, then the combination would consist 
of five elements, viz., A, the bowed or elevated central 
part; B B, the two side plates, and C C, the two 
wheel spindle plates. But if you designate the three 
parts composing the axle by one letter, as in the 


-Re-Issue, then the combination would consist of 


three elements, viz., axle A—have two side plates — 
and two-wheel spindle draft plates, BB. But in 
both cases the elements are identical, viz., an axle 
provided with a central portion and two vertical side 
plates, or portions, and two-wheel spindle draft 
plates, and, consequently, the combinations are iden- 
tical. 

This is clearly illustrated in the drawings on page 
which show the elements of the first claim of the origi- 
nal and the second claim of. the Re-Issue, the only 
difference being in the lettering ; the parts, and their 
arrangement in both cases being identical. For the 
purpose of demonstration, I have placed side by sid: 
in this cut, the structures of the original and re-issue 
patents. 
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The learned District Judge, sitting as Circuit Judge, 
in disposing of the case in the Court below simply 
stated his conclusion, without pointing out wherein the 
second claim of the re-issue had been enlarged, and 
whether it was by omission or addition. I am led to 
believe, however, that the difference in the lettering be- 
tween the original and re-issue misled the learned 
Judge and gave him the idea that there had been an 
omission of the plates B B from the claim of the origi- 
nal patent, for certainly that is the only thing that 
could suggest itself to anyone as a reason for his con- 
chision. We see, however, bearing in mind the change 
in the lettering of the drawings, that there has been no 
omission of the plates B B; in fact, there could be no 
oniission of those plates, since their omission would 
destroy the combination. 

It appears from the proofs in this case that Pattee’s 
invention was of such a radical character that when 
first introduced it was termed the ‘‘ New Departure,” 
and such a new departure was it, especially in appear- 
ance, due to the absence of the tongue, and the hing- 
ing of the wheels to the ends of the axle, that 1t 
was condemned on sight. No similar implement, in 
appearance and operation was then known to the agri- 
culural world, and when introduced, and for several 
years thereafter, Pattee’s position as the inventor of 
this new departure was universally recognized, and not 
until his invention had _ resulted in the creation 
of a new type of cultivator, which was super- 
seding the then prevailing types of cultivators, and 
rival manufacturers were appropriating his invention, 
and he attempted to protect his business under his 
patent, was anyone found who had the audacity to 
deny his position as an original and meritorious inven- 
tor which before was conceded by all. 

The character of Pattee’s invention, its introduction 
and reception, its successes and the results are best 
stated in the language of the witnesses : 
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AMIDON (at page 38), dealer in agricultural imple- 
ments, at Cedar Rapids, Iowa: 


‘“*Q. When did you have first brought to your attention what 
‘is known as the two-wheeled tongueless cultivator ? 

‘*A. The winter of 1875. 

‘*Q. Who were the manufacturers of that tongueless culti- 
** vator ? 

‘* A. Pattee Bros. & Co. of Monmouth, Il. 

‘*Q. Prior to that time had you ever heard, seen, or had 
‘* brought to your attention, or known of the existence of a two- 
‘‘ wheeled tongueless cultivator ? 

‘* A. No, sir. 

‘*Q. At that time you first saw or had brought to your atten- 
‘tion the two-wheeled, tongueless cultivator, manufactured. by 
‘*the Pattee’s of Monmouth, Ill., was there any similar imple- 
‘*ment on the market ? 

‘* A, Not that I ever saw before. 


o* * < 
* 


‘*Q. State briefly your experience in the introduction of the 
‘* Pattee Tongueless Cultivators in your territory ? 
‘*A. Well, we could not get farmers to take them at first ; 
‘‘they did not like their looks ; they thought they would not 
ee ‘‘ work ; we finally induced some of the farmers to take them out 
‘‘and pay when they got ready ; that season we sent them out 
‘‘on trial, and those who did not like them could return them 
‘and get any other cultivator we had. 


* * * * 
‘*Q. At that time were you engaged in selling any other 
‘** style of cultivators ? 
‘“*A. Yes. 


‘*Q. Whose make and what styles were they ? 

‘* A. Tongue Cultivators, made by Buford & Co., and Furst 
‘‘ & Bradley Manufacturing Co., of Chicago. 

* * * * 

‘*Q. What has been the effect of the introduction of the Pat- 
‘*tee Tongueless Cultivator on the trade, and upon the old 
‘* tongue cultivators which you refer to? 

‘* A, The demand for the tonguless cultivator has steadily in- 
‘* creased while the other has decreased. 

* * * * 

Cross-EXAMINATION : 

‘* Cross-Q. Were the tongue cultivators and tongueless ones 
‘** sold for the same price ; if not, which was the cheapest ? 

“ « A, Some years we sold our tongueless higher than the 
‘ ‘* others got for theirs, and some years it was about the same. 
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‘* Cross-Q. As a general thing the tongue cultivators were 
‘* higher in price, were they not? 
‘* A. No, sir, not with us in our trade.” 


Hardy (page 40), dealer in agricultural implements 
at Champaign, Illinois: 


‘*Q. When did you have first brought to your attention what 
‘‘is now known as a two-wheeled tongueless cultivator ? 

‘* A. I first saw the cultivator in the fall of 1875, and began 
** to sell them in the spring of 1876. 


* * * * 


‘*Q. Prior to your seeing or having brought to your attention 
‘* the two-wheeled tongueless cultivator, manufactured by Pat- 
 * tee Bros., of Monmouth, IIl., did you know of a two-wheeled 
‘** tongueless cultivator having been constructed by any other 
‘* parties? | 
* A, I did not. 
* * nw * 
*Q. What experience had you in vour attempts to introduce 
‘‘ the Pattee Tongueless Cultivator in your territory ? 
‘* A. I had greater difficulty in introducing them than any- 
‘‘ thing I ever undertook, from the fact that it was so different 
‘‘ from any other that the farmers were sceptical and afraid of 
‘‘it; the first year I put out about 20, all on trial, without 
‘knowing whether any of them would be sold or not, until 
‘‘ after a fair trial had been had. 
**Q. Was the Pattee Tongueless Cultivator a radical depar- 
‘‘ ture from the then existing style of cultivator ? 
“ A. It was. 
* x * *~ 
‘‘Q. In your efforts to introduce and establish the Pattee 
‘* Tonguless Cultivator in your territory, did you hear any opin- 
‘‘ ion expressed as to its merits by competing dealers ? 
‘* A, Yes; they ridiculed the idea of such a looking cultiva- 
‘* tor as that ever being used, and even went so far as to get 
‘¢ one of the cultivators and put it on exhibition in a warehouse 
‘‘ where they showed up what they considered, its weak points, 
‘¢ so as to injure our trade. 
* * * x 
‘¢Q. What proportion of tongueless cultivators have you sold 
‘¢‘ during the past several years, as compared with the tongue 
‘¢ cultivators you sold sitrice the second year you handled the 
‘* tongueless ? 
‘* A. I have sold about one tongue to 50 tongueless cultiva- 
** tors. 
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‘*Q. One tongue cultivator to about 50 Pattee tongueless ? 

“A. Yes. 

Q. What is the present standing of tongueless cultivators 
‘‘ with the farming community ? 

‘* A, They universally prefer the tongueless cultivator and 
‘* would not buy any other, those that have used them or tried 
‘‘them; no one buys any other, except he knows nothing 
‘* about the tongueless. 

* * = * 

‘*Q. Were vou, in your efforts to introduce the Pattee Tougue- 
‘less Cultivator, opposed by other dealers who were selling 
** only the tongue cultivators ? 

‘* A. Yes, continually ; they ridiculed the tongueless culti- 
‘‘vator in every way they knew how, and tried to influence 
‘* farmers not to touch it or buy it at all. and really advertised 
‘* ourtrade by creating a desire to see it, and the farmers would 
‘* come around, and if they wanted a cultivator I would induce, 
‘* them to test the tongueless by taking it home and trying it 
‘* guaranteeing the cultivator to suit them in every respect, 
‘* and, if it did not, they were at liberty to bring it back, and no 


‘** question would be asked. 
*% * * * 


‘* CROSS-EXAMINATION : 


‘*Cross-Q. How do you know the credit of introducing the 
‘* tonguless cultivator is given to Pattee Bros. & Co. ? 
‘* A. Because they introduced the first one and brought it suc- 
** cessfully to the attention of the trade in our locality before 
‘* any one else. 
**Cross-Q. Are ‘tongueless’ cultivators known as Pattee’s 
‘** cultivators ? 
‘* A. Yes, so far as I have any knowledge; the name of the 
‘*‘ cultivator is the ‘ New Departure,, made by Pattee Bros. 
** & Co. 
* * * * 
‘**Cross-Q. You say the Pattee machine was a radical de- 
‘* parture from the other ones ; in what respect was it a radical 
‘* departure ? 
‘* A. Because it had no tongue; each horse was hitched on 
‘* separate and apart from the other—independent from each 
** other.” 


Arnold (page 44), dealer in agricultural implements 
at Altona, Illinois : 


‘*@. When did you first know of or have brought to your at- 
‘* tention the existence of two-wheeled tongueless cultivators ? 
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‘* A. In the spring of 1875. 

‘*Q. By whom was it manufactured ? 

‘‘ A. Pattee Brothers & Co., Monmouth, Illinois. 

‘*Q. Prior to seeing the Pattee Tongueless Cultivator had 
‘“* you ever seen or known cf a two-wheeled tongueless cul- 
‘“* tivator ? 

‘*A. I had not. 

* * * x 

‘*Q. Did you ever sell the Pattee Tongueless Cultivator ; if 
~* so, when first, and state fully the circumstances connected 
‘* with your so doing ? 

‘*A, I commenced selling the Pattee Tongueless Cultivator, 
‘‘ known then, as now, by the name of the ‘‘ New Departure,” 
‘*‘ in the spring of 1875 ; I never tried to sell an article that was 


: ** go generally and universally ridiculed by the farmers, agents 


‘‘ and manufacturers as was the ‘‘ New Departure” Tongueless 
‘* Cultivator, but I finally succeeded in getting a farmer to take 
‘* hold of it and give it a trial, and I left my store and went out 
‘* in his field with him, and got another farmer to go along; I 
‘* think I sold that cultivator to that man, and believe I or- 
‘* dered one or two more that vear and put them out in the 
‘‘ same way, and they attracted a great deal of attention, but — 
‘* they were ridiculed so much by the farmers and agents that 
‘*‘T was not anxious to take hold of them the next year; that 
‘‘ was in 1876, and I did not sell them in the season of 1877, but 
‘‘they were sold in my place by a lumber dealer ; this man 
‘* quit business, and I was then glad to get hold of the Pattee 
‘‘ tongueless again, as they at that time had quite a number of 
‘* warm friends in our neighborhood, and I knew of no other 
‘* tongueless cultivator on the market, and I thought I hada 
‘* good thing when I got hold of the Pattee tongueless in the 
‘‘ spring of 1878. 
*x * * *x 

‘*Q. What has been the result of the introduction of the 
‘* Pattee Tongueless Cultivator upon your tongue cultivator 
‘* business ? 

‘* A. Since 1878 I have bought very sparingly of the tongue 
‘‘ cultivators, and found it very difficult to sell them at the 
‘‘ wholesale price, when I could easily get the retail price for 


‘* the Pattee. 
* * * 2: 


‘*Q. When did the other manufacturers commence offering 
‘* for sale tongueless cultivators similar to the Pattee? 

‘*A. I could not tell exactly, but I got circulars from the dif- 
‘‘ ferent manufacturers, as near as I can remember, about 1879, 
‘**°80 and ’81. 


* * * * 
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‘*Q. So far as your knowledge extends, who is given the credit 
‘‘ for being the first to construct and bring to the attention of 
‘*the trade and farming community a two-wheeled tongueless 
‘* cultivator ? 

‘“* A. Pattee Brothers, of Monmouth, Illinois. 

‘‘Q. Until the introduction of the tonguless cultivator by 
‘* Pattee Brothers, were not the cultivators, so far as brought 
‘under your observation, constructed with a stiff frame and a 
** tongue ? 

‘* A, They all had tongutcs, so far as I know.” 


Teare (page 48), of Brownville, Nemaha County, 
Nebraska : | 


‘*Q. When did you first have brought to your attention, or 
‘* know of a two-wheeled tongueless cultivator ? 

‘* A. In the latter part of the winter of 1877. 

‘*Q. Who was the manufacturer and introducer of that two- 
‘* wheeled tongueless cultivator ? 

‘* A. The man who introduced them was a man from Lin- 
‘** coln, Nebraska,jand the machine was made by Pattee Brothers 
‘‘ of Monmouth, Illinois; 

* * * * 


‘* Q. State briefly your experience in introducing that tongue- 


** less cultivator ? 

‘* A. [had more difficulty in introducing it to the farmers 
‘‘than anything I ever undertook to sell; there were all kinds 
‘‘ of remarks made about it and fun made of it, and, in fact, I 
‘* could not get any farmer to take it home and try it for a long 
‘* time, if I would give it to them ; they told me they would not 
‘* have it at all, until the season was well advanced, when I 
‘* coaxed a farmer that lived twelve miles south of us to take 
‘* one home on trial, and he would not do it because he lived so 
‘* far off, he was afraid it would not work, and he hadn't time 
‘* to bring it back if it didn’t suit him, as the season was so far 
‘* advanced; I thought I would make him a proposition, that if 
‘*he would take it along and ic would not work, he needn't 
‘* bring it back until he came to town, and so I got him to take 
‘* it in his wagon on those terms, and after I got it in his wagon, 
‘‘ T asked him if he would take a note and fill it out for me and 
‘** send it back as soon as he made up his mind that the cultiva- 
*‘ tor would suit him, and if it didn’t work, to let the note go; I 
‘* think it was on Tuesday of that week that he took the culti- 
‘* vator, and on Friday of the same week he returned me the 
‘** note with a letter recommending the cultivator very highly. 

‘*Q. In your efforts to introduce the two-wheeled tongueless 
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‘“* cultivator, did you meet with any objection or opposition from 
** the other dealers? 

‘* A. Yes, I met with considerable opposition; they would 
‘* make those remarks ridiculing it, and telling the farmers they 
‘* would not work and could not work ; that they would fall 
‘* down, and that they could not be handled ; that there was no 
** tongue in them, and that they would plow all the corn up, 
‘** and that they would run all over the the field, there was no 
‘* way to guide it, and all such remarks as that. 

‘*Q. At the time you got your first tongueless cultivator, was 
“‘there any similar machines on the market, so far as you 
** knew ? 

“A. No, not so far as I knew ; in fact, I never heard of them 
‘** until I received this one ; that is, I never saw one until after 
‘** Treceived this one. 


‘*Q. Then the implement, so far as your knowledge extends, 


‘* was entirely new ? 

‘* A, Entirely new, yes. 

‘*Q. Had a two-wheeled tongueless cultivator of any kind 
‘* prior thereto been introduced in your territory by any one? 

‘* A. No, sir; not that lever heard of; I never heard of or 


‘‘ saw one. 
ok x * + 


**Q. What has been the general result in vour territory of the 
‘* introduction of the tongueless cultivator as to its effect upon 
‘*the old tongue cultivator ? 

‘*A. The effect, so far as [am concerned myself in the market 
‘* is that the tongueless has taken the place almost entirely of the 
‘* tongue cultivator. 

**Q. Have you also been in the habit of seliing or keeping for 
‘* sale tongue cultivators ? 

“A. Yes. 

‘*Q. What has been the annual number of tongue and tongue- 
‘** Jess cultivators sold by you during the past few years ? 

‘* A. I believe for the past few years—lI sold last year, to the 
** best of my recollection, 228 tongueless cultivators, and the year 
‘* before that, I think, 190 or 195; I could not say positively 
‘*how many I sold previous to that each year. : 

‘‘Q. How many tongue cultivators did you sell last year and 
‘* the year before? 

‘* A. I sold four last year and five or six the year before; I 
“would not be positive. 

‘“*Q. Then, in your trade, the tongueless cultivator has super- 
‘‘ seded the tongue cultivator ? 

‘* A, Nearly entirely. 


* * * + 
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“Q. After you succeeded in introducing the tongueless cul- 
‘* tivator and creating a demand for it, did other manufacturers 


‘* attempt to introduce in your territory two-wheeled tongueless 
‘* cultivators resembling the Pattee ? 

‘*A. Yes;there were several different kinds of tongueless cul- 
** tivators brought into my territory by other dealers. 


Jacob Ruloff, agricultural dealer residing at Mexico, 
Missonri : 


‘“*Q. When did you first know of the tengueless cultivator 
‘* manufactured by Pattee Brothers ? 

‘* A. I think it was the year before I went into business. 

“*Q. That is in 1875? 

“A. Yes. 

‘‘Q. Prior to that time did you know of two-wheeled tongue- 
‘* less cultivators having been manufactured by any one or in- 
‘* troduced to the trade ? 

‘* A. No, sir; not that I knew of. 

‘“Q. At that time, so faras your knowledge extended, it was 
‘* an entirely new implement? 
“A. Yes. 
‘*Q. You have stated that you commenced selling the tongue- 
less cultivator, manufactured by Pattee Brothers, in 1876; 
state what experience you had in introducing it ? 
‘*A. The first year we had considerable trouble in introducing 
‘* it, considerable levity about it ; they said it would not work 
‘‘ and we gave it out to the farmers on trial, and we made the 
‘* terms that if it did not suit them they need not pay for it but 
‘* could bring it back. 

* * 
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‘*Q. Within your territory, and so far as your knowledge ex- 
** tends, who was given the credit of being the first to manu- 
‘* facture and introduce the two-wheeled tongueless cultivator? 
‘* A. Pattee Bruchers, of Monmouth, Illinois. 

* * * ck 

‘*Q. Do you also sell cultivators having a tongue? 

‘“* A. Yes; wehave kept them on hand until this year; we 
‘ are not selling any this season. 

“*Q. Why is that ? 

‘* A. Thedemand of our trade and our customers was for the 
‘** tongueless cultivator ; we have been selling less of the tongue 
‘** cultivators every year, and more of the others, and this year 
‘* we did not order any of the tongue cultivators. 

‘*Q. Then the general demand in your territory is for the 
‘* tongueless cultivator? 
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“A. Yes, 
‘*Q. And in preference to the tongue cultivator ? 
‘* A. In preference to any other.” 


Tuttle, agricultural dealer, residing at Burlington, 
lowa : 


‘*Q. When did you first know of a cultivator constructed with- 
‘‘out a tongue and having the wheels flexibly connected, so b. 
‘‘ that the direction of the wheels were controlled by the draft 
** of the animal ? 
‘* A, In 1873 or 1874; the Pattee cultivator was the first of the 
‘* kind I had any knowledge of, and I think I first saw this in 
“* 1873. 
‘“*Q. Was the Pattee Tongueless Cultivator, at that time, the | 
‘* first of its kind ? 
‘* A. Yes, as I remember; the first of the kind with pivoted 
‘* flexible wheels with drag bars, having lateral and horizontal 
‘* motion connected with the arch. ; 
‘“*Q. Was the Pattee Tongueless Cultivator, at the time of its | 
‘* introduction, new, both in construction and principle of opera- 
‘** tion, from all pre-existing cultivators ? 
‘* A, It was by virtue of the principle I have spoken of in my 
** last answer. 
‘* Q. State what you know in regard to the introduction of the <_ —_ 
‘* Pattee Tongueless Cultivator ? ) 
‘* A. I met it at a great many places in 1874 or 5 or 6, along 
‘* there in the territory over which | was travelling in the West- ; i 
‘* ern States and Texas, and the first year or two I noticed it, it ' 
‘* met with very little sale on account of the opposition to it; the 
‘* fact of its having no tongue, it was stated it would fall down 
‘‘ and would not work on a side hill, and various other objec- 
‘* tions were urged against it by dealers and manufacturers o 
‘* other cultivators, so much so that it was very difficult to sell | 


‘* them when they first got them out; and they were not in my 
‘* way in selling our tongue cultivators at first and didn’t seem 
‘* to be any competitor, but after two or three years they began 
‘* to grow in popular favor and in certain quarters until they 
‘* got quite a large trade; literally, in fact, where they had been 
‘* introduced they seemed to have displaced the tongue cultiva- 
‘* tors entirely now. 

* * * * 


‘* Q. So far as your knowledge extends, who is entitled and to 
‘* whom is given the credit of having originated and introduced 
‘* the two-wheeled tongueless cultivator ? 

‘* A. As I have said before, Pattee was the first originator of 
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‘* the tongueless cultivator, as far asI know, with those improve- 
‘* ments, which seemed to take so well now. 

‘*Q. State whether or not the other manufacturers of culti- 
‘‘ vators have not generally acquiesced in and acknowledged 
‘* Pattee’s claim to being the originator of the two-wheeled 
‘** tongueless cultivator ? 

‘‘ A. I never heard anybody dispute it; and it seems to be 
‘* generally understood that the Pattees were entitled to it; I 
‘* talked with several manufacturers, and they say the Pattees 
‘“* got up the tongueless cultivator, first calling it the ‘ New De- 
‘* parture;’ some of the manufacturers have just commenced 
‘* making it now. 

‘*Q. How many vears after the Pattee first introduced their 
‘* tongueless cultivator was it that other manufacturers com- 
‘* menced making and introducing them ? 

** A. 1 think about 1879; °78 or °79; two or three of the other 
** manufacturers made a few. 

* * * * 
Cross-EX AMINATION : 

‘* Cross-Q. You do not understand the Pattee Brothers to be 
‘*the inventors of the tongueless cultivators, except as they 
‘* have the peculiarities mentioned by you, do you? 

‘*A. That is what I referred to; the construction of their 
‘* machine, and the flexible wheel particularly. 

‘* Cross-Q. There have always been certain kinds of tongue- 
‘* less cultivators in use, have there not, as far back as you 
** recollect ? 

‘*A. I do not think there is any in the sense that I mean ; I 
‘* do not know of any, but the Pattee was the first that I ever 
‘‘ saw, which we manufacturers understand as tongueless cul- 
‘* tivators ; of course, there was the cultivator for cultivating 
‘** corn, with rigid frames, but it was a different sort of device, 
‘‘and not the present style of tongueless cultivators with flex- 
‘* ible bearings at the end of the beams and wheels, as made 
‘*now; I do not know of any back of the Pattee that was 
‘** constructed in that way. 


Does not the foregoing speak volumes, and does it 
not confirm all—yes, and more than all—I have claimed 
for the Pattee invention? In short does it, not stamp 
Pattee’s invention as one of great originality and merit, 
and one that creating, as it did, a new type of cultiva- 
tor, may be regarded as one of the great inventions 
of the age. 

In addition to the facts disclosed by the record, it 
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is a fact of which tlhe Court should take judicial notice, 
that at the present day, throughout the great West, 
the prevailing, and I might say, the one successful 
type of cultivator is the tongueless based upon Pat- 
tee’s invention. Not that I mean to say that tongue 
cultivators are not still manufactured, for they are. 
but that they are being rapidly superseded by the 
tongueless, until to-day the tongueless is master of 
the situation. And here let me remind the Court of 
a fact, which is always a mutter of great considera- 
tion, that James II. Pattee, the inventor, likewise the 
manufacturer and introducer, is to-day carrying on 
the business as the Pattee Plow Company, the appel- 
lant; and it is he who is now here asking favorable 
consideration at your hands, that he may have that 
protection which he supposed was guaranteed to him 
when he received his patent. 

The history of the introduction of Pattee’s invention 
is best told in the language of his brother, Mr. H. H. 
Pattee, at page 56 of the Record : 

**Q. What was the prevailing style of cultivator at the date 
‘* of your brother’s invention ? 

‘‘ A. Those being sold upon the market at that time and used 
‘* by farmers generally were rigid framed, straddle-row, culti- 
‘* vators, having wheels attached in the ordinary manner, and a 
‘‘tongue for guiding the machine. 

‘*Q. What was your experience in introducing your tongue- 
‘* less cultivator to the public ? 

‘* A. Our experience was a varied one. Our improvements 
‘* seemed to meet with a great deal of doubt as to the practica- 
‘* bility of their working successfully, without the use of a 
‘‘ tongue, and nearly all the agents and dealers in agricultural 
‘‘implements and manufacturers of other cultivators then in 
‘use were discouraging the trade from buying our machines, 
‘by false representation, alleging that tongueless cultivators 
‘‘ were a failure and a humbug. This compelled us to demon- 
‘‘ strate the practicability of our machine by giving repeated 
‘‘ exhibitions in the field, at various places throughout the coun- 
‘‘ try, which were attended with considerable expense. We also 
‘‘found farmers doubtful and skeptical as to the use of our 
** cultivators and backward in purchasing them, but by per- 
** sistent effort and expenditure of a large sum of money, we 
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‘¢ have succeeded in establishing a reputation for our cultivator 
‘* so that it is now recognized in the market as an article de- 
‘* manded by the trade. 

‘‘Q. State more fully, if possible, the cost of introducing and 
‘‘ bringing to the attention of the trade and farmers generally, 
‘* your tongueless cultivator ? 

‘‘A. I cannot state the expense in dollars and cents, but I 
‘‘know we expended all our profits derived from our business 
‘* during the first two or three years in introducing our cultiva- 
‘*tors and building up a trade and creating a demand for them, 
‘*so much so that it was a question for a while whether we could 
‘‘afford to proceed and continue in the manufacture of that 
‘* class of cultivators. Knowing, however, that they contained 
‘‘real merit, we persevered and the cultivators began to find 
‘* favor in the territory where we had introduced them, and we 
‘* succeeded finally in building up a very profitable trade for 
‘*them. 

‘*Q. What progress had you made in the manufacture and sale 
‘“‘of your tongueless cultivator ? 

‘* A. The first two or three years we found the introduction of 
‘* our cultivators to have created a demand, but we had the ma- 
‘‘chines made at other faciories than our own ; we found that 
‘* as the machines became better known to the public that the 
‘demand for them increased, and that it would be necessary to 
‘* provide ourselves with better facilities for supplying the trade, 
‘‘and having been advised by counsel that the patents of Pattee 
‘‘fully protected the machines which we were manufacturing, 
‘we then erected permanent shops and fitted them up with im- 
‘** proved machinery at a,cost of about $26,000; since the erection 
‘“‘of such shops we have devoted ourselves exclusively to the man- 
‘*ufacture and sale of our tongueless cultivators, meeting with 
‘*success, having sold nearly 13,000 of our tongueless cultivators 
‘‘for last season, and I believe we could have sold a much 
‘‘larger number had we not been met in the market with 
**tongueless cultivators by the defendants and others, and 
‘* offered to the trade at a lower price than we could afford to 
‘**accept for ours. We built the shops to which I have referred 
‘*in the summer and fall of 1878, and since then have expended 
** fully $10,000 more in increasing the capacity of our works. 

‘“*Q. What has been the result of your introducing and creat- 
‘* ing a demand for your tongueless cultivators? 

‘* A. The result has been that in nearly all localities where 
‘** we have introduced our cultivator they are now superseding 
‘* the old tongue cultivators, and are used almost exclusively 
‘‘ by farmers in preference to the old variety. 

‘*Q. Have other manufacturers—those who formerly built 
‘* the tongue cultivator—commenced to manufacture tongue- 
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** less cultivators, resembling yours, and introducing the same 
‘in competition with yours, and, if so, to what extent ? 

‘* A. They have, and I have now in mind some twelve or 
** fifteen of the more prominent manufacturers of tongue cullti- 
“* vators, who are now making the two-wheeled tongueles; cul- 
‘** tivators, almost identical with those which we manufacture, 
‘* and which imitation machines are being offered to the trade 


‘** throughout territory in which we operate. 
* * * * 


**Q. Did any of the other manufacturers manufacture and 
‘* place upon the market a two-wheeled tongueless cultivator 
‘‘ until after you had been to the trouble and expense of intro- 
‘** ducing and creating a demand for your cultivator, as far as 
** you know ? 

‘* A. We never saw anything of the kind until several years 
‘* after we had introduced our machine, and believe there were 
** none offered to the trade of similar construction, or in fact 
‘‘ any cultivator known as the tongueless. 


The next patent in order of date is that to Kendall of 
March 14, 1876, No. 174,684, for improvement in culti- 
vators, the first and second claims of which the appel- 
lees are charged with infringing. 

In wheel cultivators of all classes, it is necessary to 
in some way suspend the beams carrying the plows or 
cultivator shovels from the ground when the cultivator 
is being moved from place to place. 

This in the tongue cultivator was a matter of no dif- 
ficulty, since the beams could be suspended from either 
the end of the tongue or from the axle which was sup- 
ported by the tongue, so that the weight of the beams 
on the tongue or axle in no way affected the position of 
the cultivator. | 

The drawing of the Palmer Patent 


PALMER PATENT No. 68784 or 1867. 


illustrates one mode of suspending the plow-beams 
in a tongue-cultivator. 

But in the tongueless cultivator in which there was 
no support for the axle so that the plow-beams could 
not be suspended therefrom,it was a very different prob- 
lem, and prior to Kendall’s invention—which relates 
to suspending the plow-beams—the means usually 
provided for supporting the cultivator-beams of 
a tongneless cultivator were simple props or sup- 
ports attached to the plow-beams, and resting upon 
the ground. All of .these, however, prove, in 
operation to be failures from the fact that there was 
nothing to prevent the arch or axle from tilting forward 
when the cultivator beams were elevated, and nothing 
to prevent the hinged wheels from swinging to the right 
or left, and in practice it often occurred, as in driving 
over descending ground when there was no resistance 
to the draft of the team, the traces and single tree 
would become slackened and the wheels would turn 
inward or outward so as to place their faces nearly at 
right angles with the line of progression, the result of 
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which would be to upset the machine, and oftentimes 
throw it on to the horses. 

Kendall’s invention had for its object the remedying 
of these difficulties which rendered the prior devices 
used for supporting the plow-beams of very little prac- 
tical value. Instead of propping up the cultivator- 
beams, he supported the axle in an upright position 
and suspended the plows therefrom, and this he accom- 
plished by the use of runners, their front ends being 
attached to the axle, or wheel-spindle of the axle, and 
their rear ends resting on the ground supporting the 
axle, and acting as guides to the wheels, as they created 
sufficient resistance to require considerable draft from 
the team at all times, and by reason of their cutting into 
the ground toa considerable extent prevented the lateral 
movement of the wheels, making a rigid frame for the 
purpose of transportdtion, as in the old style tongue 
cultivator, wherein the axle was held in its upright 
position by having the tongue rigidly attached thereto 
and supported at its forward end by the neck yoke and 
breast-straps attached totheanimal. Kendall’s improve- 
ment relates essentially to the tongueless cultivator, 
and, while simple in its nature, it is one of the 
greatest importance, and when combined with the 
Pattee tongueless cultivator, makes a perfect tongueless 
cultivator, both in its construction and mode of opera- 
tion. 

Kendall’s improvement is of such a character that it 
can only exist in a tongueless cultivator, as there is no 
necessity for itin a tongue cultivator. Hence, the 
answer tofthe Kendall patent must be found, if at all, 
ina tonguescultivator. 

Referring to the state of the art, as shown by the 
prior patents offered in eyidence, we find only two pa- 
ents in which phcddhesntion could by any possibil- 
ity reside, and those are the patents to Poling of 1872, 
and Robertson of 1875, in neither of which is it found. 
I shall briefly refer to the other patents for no other 
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purpose than to illustrate the novel character of Pat- 
tee’s invention. 

The Schermerhorn & Porter patent of 1841 (Record, 
page 168) shows a rotary cultivator provided with a 
lever arrangement for raising and lowering the machine. 
It is so totally unlike the ey Vea in principle and 
construction, as not to merit notice. 

The patent to Mitchell of 1863 (Record, page 171) 
shows a tongue cultivator with bars or hooks for hook- 
ing the cultivator beam to the axle. 

The patent to Marsh of 1867 (Record, page 173) also 
shows a tongue cultivator, the tongue and axle being 
rigid and the axle provided with stationary brackets, 
from which the plow can be hung. 

The patent to Norton of 1870 (Record, 174) also shows 
a rigid frame tongue cultivator, with provision for hang- 
ing the cultivator. beams upon hooks supported in the 
frame. 

The Tomlinson patent of 1871 (Record, page 161), isa 
rigid frame tongue cultivator, with hooks in the rear 
ends of the axle upon which the cultivator beams can 
be suspended. 

The patent to Parkington, of 1876( Record, page 184), 
shows no means whatever for suspending the cultivator 
beams from the ground, but simply an arrangement 
which is described in the patent asa ‘* sled-runner or 
‘* shovel support * * constructed with an arm K, at the 
‘** bottom of which is the slide or runner L. * * This 
** device is designed to be used in such manner as to 
‘* support the shovel by being swung under them, and 
‘* prevent the shovels from entering the ground while 
‘*moving the machine from one place to another.”’ In 
short, it was an arrangement by which shoes were placed 
under the ends of the cultivator shovels, so that in 
passing from field to field the shoes acted as runners 
and kept the points of the shovels from the ground. 

Certainly none of the foregoing patents contain or 
suggest the structure, which is the subject of the Ken- 
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dall patent, nor do they show sufficient to in any way 
limit the scope of the claims of that patent. 

As to the patents to Poling and Robertson, they 
simply show props or supports placed under the beams 
of the cultivator for keeping them off the ground. I 
will consider those, however, under the head of antici- 
pation. 

With an understanding of the prior state of the art, 
we come now to a consideration of the patent. 

It is stated in the patent: 


‘* The name of my invention relates to improve- 
‘* ments in tongueless cultivators ; and the inven- 
‘* tion consists, first, in the use of runners, 
‘‘attached to the truck-frame or axle in such a 
‘“manner that they will not interfere with the 
‘* operations of the machine when in use, and 
‘‘ will act as supporting runners forthe axle 
‘‘when the rear ends of the plows are elevated 
‘‘and suspended thereon; and, second, in the 
‘*combination of hooks or rods for suspending 
‘** the plows on the axle with said axleand plows.”’ 


The object being to provide means which would permit 
of the cultivator beams being suspended from the 
ground when the machine was being transported; this 
he accomplished through the instrumentality of run- 
ners properly connected to the axle or wheel-spindles of 
the axle, so as to support the axle, and when so sup- 
ported to permit of the cultivator beams being suspend- 
ed therefrom, upon brackets resting in the axle or con- 
necting-rod. 3 

The difficulties in suspending the cultivator-beams 
from the axle in a tongueless cultivator when the ma- 
chine is traveling from field to field are due to the ab- 
sence of the tongue, and the wheels being pivoted to 
the axle, and the horses-being separately hitched to its 
separate draft-plate by a single-tree, so that there was 
no way for maintaining the axle in its upright position 
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when weight was placed upon it. ‘Therefore, if the cul- 
tivator-beams were to be suspended from the axle, it 
was necessary to provide means for maintaining and 
supporting the axle in its normal upright position, and 
such he states to be the nature of the invention. This 
he accomplished by the use of runners attached to the 
truck-frame or axle, so as to support the axle when the 
weight was upon it; and it can be accomplished in no 
other way, when you consider the jointed condition of 
the machine. . 

The descriptive statement in the patentis: “EE 
‘‘ are the runners, constituting the main feature of my 
‘‘improvement. They are journaled on the onter ends 
‘‘of the spindles of the wheels B, midway their 
‘* lengths, and their forward ends curved inward, and 
‘* secured to the draft-plates C by a threaded end and 
‘* nut, e, while their rear ends are extended backward 
‘*and downward, and curved into runners E', as plain- 
** ly shown at Fig. 2, and in such position that when 
‘*the plows are in operation in the field, and the axle 
‘* A in its upright normal position, the rear ends E! of 
‘* the runners E will be above and free from the sur- 
‘* face of the ground, and when the rear ends of the 
‘* plows are elevated and suspended by any means 
‘* from the axle, the rear ends of the runners will rest 
‘* upon the ground and support the axle from being 
** pulled backward and downward,” while the axle is 
held from turning or falling forward by the weight of 
the plow gangs, and the runners act as rudders to 
steady the hinged wheels. 

So clearly is Kendall’s construction shown in the 
accompanying drawing and described in the specifica- 
tion, that it is thought unnecessary to dwell farther 
upon its construction and operation. Its value to the 
tongueless cultivator is undisputed, and it is to be 
found in the defendants’ machine with very slight 
mechanical modifications, and its operation in support- 
ing the axle when the plows are suspended theref 
is the same. This drawing represents the appellees’ 
construction. 
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Not only do we see the runners E E, but their pre- 
sence is shown by the fact that if the runners were 
removed and the plow suspended from the axle the 
machine would topple over backwards, there being 
nothing—in the absence of a tongue and rigid frame— 
to support it, and without support, as the Court can 
satisfy itself by an examination of the model, it is utterly 
impossible to move the defendants’ machine from field 
to field or from the field to the barn. The runners 
form the support for maintaining the normal upright 
position of the axle which permits of the plows being 
suspended and their weight placed upon the axle, and 
when suspended it becomes in fact a machine with four 
points of support, viz.: the two runners and the two 
wheels. 

The first claim of the Kendall Patent is for the com- 
bination of ‘‘ The runners E, arranged to support the 
‘* azie of a tongueless cultivator, with plows B suspen- 
‘* ded therefrom in manner substantially as described,” 
which is as [ have already explained. As stated in the 
patent, the manner of attaching the runners to the 
axle may be varied as well as the manner of sus- 
pending the plows on the axle, the essential 
features being the presence. of the _ runners 
arranged in such «a manner as to support 
the axle in its upright, normal, position when the 
plows are suspended thereon, and to accomplish which 
it is necessary to attach the runners to some part of the 
axle. As shown in the drawing, the runners are journ- 
aled to the outer end of the wheel spindle but the in- 
ventor says ‘‘ it will be evident that the runners E may 
be attached rigidly to any suitable part of the axle at 
one or more points of attachment and extend back- 
wards in the same manner as described for my runner, 
and perform the same functions in substantially the 
same manner,’’ thusclearly indicating that the man- 
ner of attaching the runners to the axle is immaterial 
so long as attached to the axle frame or wheel spindle 
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axle. The only’ function performed by _ the 
runners ure to act as supports and the fact that the de- 
fendants’ runners are not automatically lifted from the 
ground is of no consequence so long as when brought 
into use by reason of the plows being suspended from 
the axle, they act as supports and maintain the axle in 
its upright normal position. Considerable light on this 
point is obtained by reading the specification of the 
Hien and Grimm patent, under which the defendants’ 
machines are manufactured. The runners, manner of at- 
tachment tothe axle and the supporting of the plows 
as therefrom is described in the Hien and Grimm patent 
follows: ‘‘To the rear end of each arm M is pivoted a 
‘* runner N. these runners bearing upon the ground and 
‘‘ supporting the frame when the cultivator is being 
‘* drawn to and from the field, as shown in Fig. 1, the 
‘* beams in this case being elevated and supported by 
‘‘arms P, projecting rearwardly from the arch. Each 
‘‘ runner consists of a lever the short arm of which pro- 
‘** jects above the arm M, and when the runner is in use 
‘* bears upon a dog, w, Fig. 10, this dog being hung 
‘within a slot in the arm M, and having shoulders 
‘* bearing on the top of said arm, so that when the 
‘* parts are in the positions shown in Figs. 3 and 4 the 
‘runner is Jocked to the arm, so far as upward move- 
‘*ment of its outer end is concerned.’’ This admits 
that the runners while constructed in two parts are, 
when in working position, viz: the plows suspended 
from the axle and the runners in contact with the 
ground, act as supports, locked, thus rendering it utter- 
ly impossible for the runners to operate other than as 
supports and in the manner described in the Kendall 
patent: *‘ When it is not desired to use the runner, 
‘* however, the latter may be moved so as to release the 
‘** dog and peimit it to be thrown up.’’ meaning out of 
contact with the ground, which is the only difference 
between the appellees’ runners and Kendall's runners, 
and which has no reference to, and in no way affects the 
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operation ofthe machine: the runners are identical: when 


acting as supports they maintain the axle in its upright 
normal position, the only difference being when the 
cunners are not inuse. Further on in the Hien and 
Grimm patent, it is stated: ‘*‘ When the runner is 
‘* thrown down again the short arm of the same will 
‘* strike and lift the dog, which will then fall into place 
‘* beneath said arm, so as to automatically lock the run- 
‘‘ner in position.’ That is, when the runners are 
thrown down to come in contact with the ground and 
perform the functions for which they are intended and 
placed there to perform, they are automatically locked 
so as to render them rigid, when they become and are, 
to all intents and purposes, the Kendall runner. We 
find in the appellees’ cultivators the combinations of 
the first and second claims of thegKendal!l patent, be- 
cause they have the runners so arranged as to support 
the axle of atongueless cultivator when the plows are 
suspended thereon, and means are provided for saspend- 
ing the plows therefrom by brackets connected with 
and projecting rearwardly from the central elevated por- 
tion of the axle. It may be properly said that the appel- 
lees’ cultivators contain a copy of the first and second 
claims of the Kendall patent, so far as the arrangement 
and operations of the parts are concerned, and the 
functions are performed. 

The question of anticipation has not been vigorously 
pressed and properly so. For no one of the prior pat- 
ents produced show the Kendall combination. In fact, 
there existed no necessity for the combination until there 
existed the two wheel tongueless cultivator, having 
wheels separately and independently connected with a 


hinged connection to the axle, and which [think Ihave __ 


clearly shown did not exist until produced by James H. 
Pattee,in the year1872. No patent has been produced be- 
tween the dates of the James H. Pattee patent and the 
Kendall patent, in which it is so much as contended is 
shown the Kendall combinations,and if lam right in my 
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argument that the Kendall combinations could not have 
existed until after the production of the Pattee cultiva- 
tor, it will not be possible to find that combination 
prior to 1872, the dateof the Partted’ patent. 

Numerous prior patents were offered in evidence by 
the Appellees, all of which I hare heretofore referred 
to and explained with the exception of those to Poling 
and Robertson, and they will need very little consider. 
ation, since neither of them contained, nor was it con- 
tended in the Court below that they contained, the 
Kendall invention. 

The Poling patent shows a tongueless cultivator in 
which the cultivator beams are supported from .the 
ground by bars, one to each beam, as clearly shown in 
the accompanying cut 


POLIS PATENT No 150440 or 1872 
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which eniiaabs the se contrivance ; it is thus 
described in the specification of his patent: 


‘*The bars K are passed beneath the cross. bars E and 
‘are bent downward and curved rearward to rest upon 
‘‘ the ground and serve as drag bare to support the 
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** plows away from the ground when passing from 
‘** place to place. When not in use, the bars K are 
‘“* placed under the beams D.”’ 

Nothing further need be _ said as to _ the 
Poling patent, since obviously it doesn’t 
contain Kendall’s invention. The bars sup- 
porting the cultivator beams are not attached to 
the axle or its frame and do not support the axle, nor 
are the plows suspended from the cultivator beams, as 
is clearly shown in the drawing, nor is there any ar 
rangement by which such a thing could be possible. 

The Robertson patent shows a contrivance for sup- 
porting the cultivator beams from the ground some- 
what similar to the Poling and does not show a single 
element of Kendall’sinvention. The bars for support- 
ing the cultivator eam 2e De ground are attached 
direct to the cultivator . The construction and 
operation of Robertson’s device is so clearly shown as 
to need no reference to the specification as to its con- 
struction and mode of operation. 


ROBERTSON PATENT No. 162255 
| or 1875 
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Both the Poling and Robertson devices for support 
ing the cultivator bass from the ground belong to the 
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same class and are radically different both in principle 
and construction from that of the Kendall. It seems 
idle to continue the discussion as to the Poling and 
Robertson patents, inc clearly they do not contain a 
single feature of ees invention. 

The H. H. Pattee patent 187,599 remains to be con- 
sidered. It relates to an ‘‘ Improved mode of construct- 
‘* ing the arch or central and main part of Straddle 
‘* Row Cultivator beam yokes or axle, and of connect- 
‘* ing the side parts thereto ; and the invention consists 
‘* in constructing said arch or curved adjacent bars of 
‘* iron or steel, to the ends of which may be attached, 
‘* by rivetting, the cast-iron parts for securing thereto 


‘* the plows and wheels, and which may be strength- 


‘ened by the use of stiffening bolts, all as hereinafter 
‘* more fully described ;’ the claim being ‘** Thearched 
‘* axle or beam yoke A ofa Straddle Row Cultivator, 
‘* constructed as described of similarly curved bars a a 
‘* of iron or steel arranged side by side in close prox- 
‘‘imity, and parallel or nearly so, and having the side 
‘* plates B B secured to and between the curved bars 
‘*@ain manner substantially as and for the purpose 
‘* specified.” This peculiar construction of the arch 
permits of the side plates being made of cast-iron, and 
rigidly secured to the arch. By constructing the arch 
of curved adjacent bars of iron or steel, it permits of an 
interchange of parts in case of breakage, especially to 
the cast-iron plates, which is a matter of great impor- 
tance to the farmer. Those side-plates, being of cast- 
iron, are liable to, and do frequently break, owing to 
the heavy strain upon them, and were it not for this 
peculiar construction which permits of the ready re- 
moval and insertion of a new side-plate, the breaking 
of the end part would render the entire arch worth- 
less, and greatly delay the farmer in repairing the ma- 
chine. By reason of this improvement the manufac- 
turers are enabled to keep on hand surplus parts to be in- 
serted in case of breakage. One of the cultivators sold 
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by the appellees shows an arch constructed of similarly 
curved adjacent bars of steel, arranged in such a man- 
ner that to the ends are secured side plates B B of cast- 
iron. There isno possible escape for the appellees from 
this patent on the question of infringement; they have 
taken it line for line, precisely as they did the Kendall 
patent, and accordingly do not seriously contest the 
qnestion of infringement, which is so obvious as not even 
toadmit of argument. They have produced no prior pat- 
ent showing Pattee’s construction of the arch, orin other 
words, an arch composed of similarly curved adjacent 
bars of iron or steel, so arranged that to the ends cast- 
iron plates may be secured. ‘To anticipate this patent 
it is necessary not only to show the existence of an 
arch made of similarly curved parallel] bars of iron, but 
one so arranged as to have fastened to its ends, in a con- 
venient and secure manner, cast-iron plates, to admit, in 
case of breakage, of their ready removal and a substi- 
tution of duplicate parts, which the appellees have 
signally failed to do. 

It was admitted in the Court below thatthe structure 
shown, described and claimed in this patent was origi- 
nal with Pattee, and thatit was not anticipated by any 
of the prior patents offered in evidence. But the con- 
tention was that the patent is void for want of patent- 
able invention; that its production did not require the 
exercise of invention, but rather that of mecbanical 
ability. | 

Such a conclusion, however, especially in view of 
the state of the art, is not warranted by the facts in this 
case. Furthermore, it appears that not only was the 
structure which is the subject of this patent original 
with Pattee, but that it is a structure of great value and 
utility; and having the advantage of cheapness of 
manufacture and of great convenience to the user. 

Respectfully submitted. 


JOHN R. BENNETT, 
Counsel for Appellants. 
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HORACE O'DONOGHUE, BRIEF AND ABSTRACT PRINTER, 192 8. JEFFERSON &T., CHICAGO. 


IN THE 


SUPREME COURT 


OF THE UNITED STATES. 


Octroser Term, A. D. 1888. 


PATTEE PLOW CO., 
Appellant, 
vs. , 


NO. 88. 
: A KINGMAN @& CO., et al., : 
Appellees. 


“a, 


ARGUMENT FOR APPELLEES. 


STATEMENT. 


The bill in this cause was filed for the alleged infringe- 
ment of four patents owned by the appellant. The 


% patent, No. 135,148, toJ. H. Pattee, January 21, 1873, 
was left out in making up the proofs, and the cause was 
heard on the following patents, to wit: 


Reissue No. 6,080, dated October 6, 1874, which is 
Wy , a reissue of original patent No. 124,218, to J. 2: Pattee, 
dated March 5, 1872. 
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Original patent No. 174,684, to T. W. Kendall, 
March 14, 1876, and 

Original patent No. 187,899, to J. H. Pattee, Feb- 
ruary 27, 1877. 

The appellee is an Illinois corporation, having a 
branch house in St. Louis, selling, among other things, 
cultivators manufactured by B. D. Buford & Co , at Rock 
Island, Ill., which are the supposed infringing machines. 

The claims upon which the proofs have been made 
are, the second claim of No. 6,080, the first and second 
of No. 174,684, and the claim of No. 187,899. 


Defenses. ' 


The defenses special to reissue 6,080 are: 
1. That it was not reissued within two years. 
2. That it was not reissued in apt time, as the rights 


of others intervened between the issue and reissue. 

3. That the second claim (the one sued on) has been 
unlawfully enlarged, and is not for the same invention as 
the original. 

As to all of the patents: 

4. That the inventors were only improvers, and were 
not pioneers, and as such, their patents, if valid, are lim- 
ited to special constructions. 

5. That the patents are anticipated by the older art. 

6. Non-infringement. 

And as to patent No. 187,899: 

7. That it does not disclose a patentable subject 


matter or invention. 


REISSUE 6,080. 
The record shows that this patent was originally issued 
March 5, 1872; that the application for a reissue was filed 
July 22, 1874, after the patent was over two years and 
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four months old. It was reissued October 6, 1874, at 
which date the patent was two years and seven months 
old. | 

It will be asserted that this second claim isa copy ofthe 
first claim of the original patent, and that therefore laches 
cannot be imputed, and other rights could not intervene, 
but an examination of the two specifications shows that 
the resemblance between these claims is due to the fact that 
the lettering of the drawings has been changed. . 

“ The wheel spindle or draft plates B B,” of the re- 
issue claim are “ the wheel spindle-plates C”’ of the original 
first claim, while ¢#he plates B of the original first claim are 
omitted from the reissue claim, and by changes in the 
specification the axle is made to conform with the axle of 
the Pattee 1873 patent, and by the appellant’s expert the 
peculiar Pattee axle is made to mean any axle. 

The machine controls the specification, and the ma- 
chine and specification control the claims, and it is impor- 
tant to get a correct idea of the structure and its operation 
from the specification, before attempting to give the true 
construction of the claim. 

The object of the invention is repeated in the claim, 
and it is, “so that the whee/s are retained in the line of 
“ progression dy the draft of the animals, when one is in 
“ advance of the other.” 

“The wheels” cannot be retained in line without the 
evener bars G, and links H, and it will thus be seen that 
these two parts must be brought into the claim by intend- 
ment. 


In Case v. Brown, 2 Wall. 320, this court carried into 
the claim, by intendment, a return spring, which was 
omitted from the claim, but which was essential to the 
stated operation of the machine as shown and described. 
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In Fay v. Cordesmann, 109 U.S. p. 420, the third 
claim of one of the patents sued on was, “3. The ar- 
rangement of step or saddle K and its contained box or 
bearing L L!.” It will be seen from the following quo- 
tation that the court carried six additional elements into 
this claim by intendment. 

“The whole object of the saddle with the lug 7 and 
“ the extension £ is to adjust the arbor-bearing up and down 
“ and sidewise and at the same time give an elastic tension 
“to the saw. The spring carries the weight of the saddle. 
“ There can be no operative arrangement of the saddle 
“‘with the arbor-bearing which does not include the lug /, 
“the screw N, the extension 4, the screw M, the nut T, 
“and the spring O. These are all elements in the arrange- 
“ment or combination covered by claim 3. The spring 
“is essential in the patent, as a part of claim 2. The 
“defendants have a rigid saddle, and no spring. The 
“fact that the spring is an element in claims 5 and 6 
“ does not prevent its being an element in claim 3.” 

In the case at bar, the sixth claim of the reissue 
6,080, is as follows: “ The evener-bars G and bars H, 
“ combined and arranged ¢0 operate with the hinged axle 
“ A, plates B, and wheels D, substantially as and for the 
“ purpose specified.”’ : 

The purpose of the second and sixth claims is the 
same, and this purpose caz only be accomplished by the 
combination of the sixthclaim. It caznot be accomplished 
by the combination of the second claim, unless the addi- 
tional parts of the sixth claim are carried into and made 
parts of the second claim. 


In Bussey v. Excelsior Manufacturing Co., 110 U.S., 
p. 137, the court enforced the construction of a claim by 
reference to the specification, as follows: 
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“Claim 1, in requiring that the exit-flue shall ‘ in- 
‘close on the sides and bottom,’ the reservoir, requires, 
“in the language of the text of the specification, that it shall 
“extend ‘down the front, under the bottom and up the 


“ rear’ of the reservoir.”’ 


In Clements v. Odorless Excavating Co., 109 U. S., 
p. 648, the court says: “In claim 2 of the original, the 
“ cask and the pump cannot be combined, so as to practi- 
“ cally co-operate in working, unless the float-valve is 
“used. The original specification states that unless the 
“ float-valve is used the contents of the vault will over- 


“ flow or extend beyond the cask.” 


Changes by Reissue. 

An attempt is made to bring this case within the rule 
laid down by this court, that where an original claim has 
been carried into a reissue patent, that the reissue may be 
valid as to such claim, and void as to the new or enlarged 
claims, which rule was stated in the Denchfield case and 
in some of the later ones. 

We do not question these authorities, and it therefore 
remains to inquire as to whether the second claim of the 
reissued patent is the same as the first claim of the origi- 
nal patent, for, if it is found to be the same, then the ques- 
tion as to whether the patent was reissued in time or not 
will not require consideration. If we find that it has been 
enlarged, and that more than two years elapsed between 
the issue and reissue, then the rule stated by the Supreme 
Court in Willer v. Brass Co., 104 U. S. 350, will apply, 
which rule has been re-affirmed in a number of subsequent 
cases. See F¥ames v. Campbell, 104 U.S. 356; Fohknson 
v. R. R. Co., 105 U. S. 539; Bantz v. Frantz, 105 
U.S. 160; Wing v. Anthony, 106 U.S. 142; Hoffheins 
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v. Russell, 107 U.S. 132; McMurray v. Mallory, iit 
U. S. 97; Zurner Co. v. Dover Co., 111 U. S. 319; 
Wollensak v. Rether, 115 U. S. 96, and others. 


In Clements v. Odorless Excavating Co., 109 U. 
S. 641, the court laid down a still further test, and held 
that where other patents came in between the issue and 
the reissue, such intervening patents could not be covered 
by a reissue, whatever the time might be; that where the 
rights of others intervened, they could not be swallowed 
up bythe reissue of an older patent, and in this case it 
will be seen that there are intervening rights which were 


affected by this reissue. 


As to whether a claim has been enlarged or not, this 
court, in Gz// v. Wells, 22 Wall. 1, held that the proper 
test is whether any device which might infringe the reis- 
sued patent would infringe the original; and this, inde- 
pendent of the question as to whether the particular device 
in controversy infringed or not. If any device could be 
held to infringe the reissued claim, and not to infringe 
the original claim, then the reissue claim had been en- 
larged. 

Applying this test to appellant’s patent, we find that 
it has been materially enlarged. For instance, take the 
device shown in the Defendants’ Exhibit Cooper Patent; 
this device clearly infringes the reissued second claim, and 
clearly does not infringe the original first claim. 

The following shows the changes in lettering and in 
the descriptive matter: 


Pattee Original. Pattee Reissue. 
“ A is the axle, bowed or “ A represents the axle, 
elevated at its central part. formed as shown in the 
B B are plates securedtothe drawings, of an_ elevated 
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ends of the axle A. The 
ends of the plates B B are 

forming 
b' 6! are 
snugs projecting inward 
from the plates B B. CC 
are triangular-shaped draft- 


turned outward, 


snugs b bb b. 


plates, from which project 
snugs ¢ ¢ ¢ ¢, corresponding 
with the snugs646466. DD 
are pins or bolts, passing 
through holes in the snugs 
c ¢ and 6 3b, and thereby 
pivoting the plates C C to 
the axle A. E E are the 
F F are the wheel- 
spindles, their inner ends 
threaded, and 
secured in slots ¢ ¢ in the 


wheels. 
shouldered, 


lower ends ofthe plates C C 
by nuts ff. G Gare even- 
ers, pivoted near their cen- 
ters in the forward ends of 
the plates C C. H H are 
bars, their 
pivoted to the inner ends of 
the eveners GG, and their 
rearward ends pivoted to the 


forward ends 


snugs 6! 6!. II are hooks 
on the outer ends of the 
eveners G G, to which the 


draft animals are attached.” 


™SJ 


central part, A, vertical side 
portions A! A}, and hort- 
zontal projections aa, from 
of the vertical side 
portions A!. B Bare draft- 
plates, with projecting for- 
ward ends 6, to which the 
draft-animals may be attach- 
ed direct or by any suitable 


each 


device, and with an enlarged 
rear end, from which project 
lugs 6! 6', corresponding 
with the projections a a of 
the axle A, to which they 
are hinged by vertical bolts 
C, as plainly shown in the 
D D are the 
supporting wheels. EE are 
the wheel-spindles, their 
shouldered, 


drawings. 


inner ends 
threaded, and secured in 
slots ¢ in the lower ends of 
the plates B by nuts e?.” 
From this on, the original 
and reissue specifications are 
substantially alike, but the 
statement of invention has 


been changed. 


§ 


It is claimed, upon the part of the appellant, that the 
making of the plates B of the original patent a part of 
the axle, isa change that is not material; but it becomes 
material in this respect, that under the original claim, the 
plates B were, or might be, separate and distinct from the 
axle itself. 

Pattee’s device is here improperly called an axle, as 
itis nothing but a connecting bow or “ beam yoke,” and 
it is so calledin the 1877 Pattee patent. Itisinnosense an 
axle, for it carries neither wheel nor spindles, and as a 
separate device wheels cannot be attached to it. 


The three parts of this so called axle device consist 
of a central curved portion, with a plate attached to 
each end, and it is immaterial whether these two end 
plates, marked B in the original patent and A! in the re- 
issue patent, are elements of a combination, or conditions 
limiting the construction of the so-called axle. Whatever 
name is given to the device, it is stillan instrumentality of 
three parts. 

Counsel and experts on both sides agree that the 
claim is a combination claim, and the combination of the 
original first claim must either be a combination of five 
parts, or of three parts with a certain and peculiar limita- 
tion, while the reissued claim is, without question, a com- 
bination of three parts, without any limitation or condi- 
tion. Therefore, whichever way the claim is construed, 
either two elements of the original combination are omit- 
ted from the reissued claim, or an important and material 
qualification of one element has been omitted. 

The combination of the second claim is for the axle 
A, as one element, and the two draft plates as the second 
and third elements. It does not require argument to show 
that a combination of five elements is a narrower combi- 
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nation than one of three elements only; for it is well 
understood that every element added to a combination 
claim narrows its scope, and that every condition attached 
to any one of the elements also narrows the scope of the 


claim. 


Upon a comparison of the two claims we find, then, 
that the claim has been enlarged by the omission, either. 
of two elements of the original combination, or by an 
omission of an important limitation as to one of the ele- 


ments. 


The original first claim was for an axle having end 
plates of a special construction, and the claim was for 
“the axle A, having plates B, hinged,” etc., while this 
element of the reissue claim is narrowed to “the 
axle A, hinged,” etc. It will be readily seen that 
no expert or court can properly say that “ ¢he 
axle A, having the plates B,” as set forth in the 
specification, and the first claim of the original patent can 
be held to be any axle or bow which will connect the two 
sides of the machine together. It will therefore be seen, 
that the patent has been expanded in this respect by the 
reissue, and that appellant’s expert expands the reissue 
by using av axle, or any axle, as the equivalent for “ the 


axle A,” of this patent. 


A comparison of the appellees’ machine with the 
original Pattee patent, will show that, if this patent had 
not been reissued, no one could ever have contended that 
the axle or yoke of the appellees’ machine was the axle 
or yoke of appellant's patent, as it does not have the 
plates B of the original first claim; and we are not 
required to go outside of appellees’ device to show that 
the claim has been enlarged so as to cover a combina- 


10 


tion of devices in appellees’ machine, which could not 
have been covered by the original first claim. 

It will be further seen that the scope of this second 
claim has been enlarged by additional matter inserted in 
the reissue specification, which was not authorized by the 
original patent, and which, in terms and in language, is 
contrary to it. The only statement of the original patent, 
as to how a team was to be attached to this cuitivator, is 
as follows: “II are hooks on the outer ends of the eveners 
G G, to which the draft animals are attached,” while, with- 
out authority, the reissue patent contains these words: 
“ BB are draft-plates, with projecting forward ends 8, to 
“which the draft-animals may be attached direct, or by 
“any suitable device.”’ This change is a very important 
and serious one, for it defeats the stated action of the 
reissue second and the original first claims. It is stated in 
both claims that the object of the combination is, “ so that 
“ the wheels are retained in the line of progression by the 
“draft of the animals when one is in advance of the 


“ other.” 


t 


When we examine the machine of the patent, we find 
that ‘Ae wheels are kept in the line of progression dy the 
eveners G, G, and their connection, and ‘fhat without 
these eveners either wheel is liable to get out of the line. 
In appellees’ machine either wheel is liable to get across 
the line of progression, while in appellant’s machine the 
wheels are kept in the line of progression, however much 
either one of the draft animals may advance or sway from 
side to side; but the moment these eveners G, G, and their 
connecting bars H, H, are dispensed with, and the hitch 
made direct to the plate, as suggested in the reissue 
patent, that moment ¢he stated object and purpose of the 
claim ts defeated, as the wheels cannot be kept in the line 
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of progression without the eveners G, G, and their con- 
necting bars. 

The burden of appellant’s argument below was, that, 
by the arrangement of the machine under the Pattee 
reissue patent, the wheels follow the draft animals, 
which following of the animals singly is the very thing in 
his original patent provided against and to be overcome. 
This little change in the specification entirely changes the 
character of the machine itself. It changes it from one 
in which the wheels are kept in the line of progression to 
one in which either or both wheels may get out of the 
line of progression. 

We find, therefore, that the change made by this un- 
lawful insertion of the direct hitch in the reissue patent, is 
a very material one, and that this addition, while it defeats 
the stated object and purpose set forth in the claim, also 
materially enlarges the scope of the claim, and makes it 
cover a machine in which the wheels are not kept in the 
line of progression, and in which the wheels vary from 
the line as the horses vary; and that the line of progres- 
sion, and the parallelism between the two wheels, zs not 


maintained. 


The claim is thus made to cover appellees’ machine, in 
which the wheels follow the tcam, instead of being main- 
tained in the line of progression, and therefore the patent 
has, by reason of this addition or change in the spe- 
cification, a very much wider scope and range than the 
first claim had in the original patent, and takes in a class 
of machines, or an organization, which the stated purpose 
of the original patent was to avoid. The claim has been 
enlarged dy the addition of the direct draft, which 
entirely changes the character of the machine, and also 
bv the omission of the plates B, which entirely changes - 
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the construction of the axle or bow, both of which are 


ee 


material, essential and important enlargements, as both of 


these points have an important bearing upon the question 


of infringement, as will be seen further on, where that 
question is considercd. 
The law on both of these points is briefly as follows: 
“ And as a reissue could only be granted for the same 
invention embraced by the original patent, the specifica- 
“tion could not be substantially changed, either by the 
| “ addition of new matter or the omission of important 


| particulars, so as to enlarge the scope of the invention 


| as originally claimed 


| Russell v. Dodge, 93 U.S. p. 463. 


“We find, therefore, that in the reissued patent 


several of the devices essential to the combination 


“ described in the original patent are left out and a sepa- 
“ rate claim made for the parts which remain, and to these 
“ parts a new and essential function is given, which they 
“could not perform under the original patent. 

“It is, therefore, perfectly clear that the second claim 


- 
-~ 


of the reissued patent was not covered by the original 


-~ 
7 


patent. /t describes another device operating in a 
“ different way and for a different purpose. 
“ Under the circumstances of this case there can, in 


- 
oe 


our opinion, be but one conclusion, and that is, that the 


second claim of the reissued patent is void.” 


Fohnson v. R. R. Co., 105 U.S. p. 546. 


In another case it was held thata reissue had been un- 


lawfully enlarged by the introduction of the words “ to 
or”’ into the specification. 
Torrent Arms Lumber Co. v. Rodgers, 112 
U.S. 659. 
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13 
Intervening Rights. 


As before stated, in Clements v. Odorless Co., 109 
U. S. 641, in addition to the time test given in MWi/ler v. 
Brass Co., 104 U. S. 350, the court stated that a patent 
was not reissued in time, if the rights of others intervened 
between the issue and the reissue of apatent. The record 
in this case was made up before this decision was published; 
it nevertheless contains sufficient to show that there were 
rights intervening between the issue and reissue of the 
patent. 

Patent No. 129,418, granted to R. M. Miller July 16, 
1872 (p. 164), shows a tongueless cultivator, having an 
elevated axle or bow hinged to side plates, with which side 
plates the draft is connected, and in which the parallelism 
of the cultivators and the wheels is maintained. The 
machine of this patent, while it did not infringe the first 
claim of the original patent, by reason of the absence of 
the plates B, and by. reason of the direct hitch, does in- 
fringe the reissued patent, on appellant’s theory of con- 
struction, and therefore the right which Miller had to use 
his machine before the Pattee patent was reissued, is cut 
off by the reissue. 

Patent No. 145,848, to A. Cooper, December 23, 
1873 (p. 153), shows a tongueless cultivator, in which 
there is an elevated axle hinged to side frames, having 
draft bars, to which draft bars the animals are directly 
hitched, one to each side. By reason of the direct hitch, 
the parallelism of the wheels is not maintained. An in-— 
spection of the machine of this Cooper patent shows that, 
by reason of its lacking the peculiar hitch of the Pattee 
machine, by which the parallelism of the wheels is main- 
tained, it would not infringe the first claim of the original 
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patent, but it is a direct infringement of the second claim 
of the reissue patent. 

The right of Cooper, therefore, to use his own ma- 
chine, which he patented before the Pattee patent was 
reissued, and which, but for the reissue he could make 
without tribute or royalty, he is cut off from making at all, 
and we have thus another case where the intervening rights 
of a patentee are cut off by a reissue changed to enlarge 
the scope of the original patent. | 

These two patents, of Miller and Cooper, not only 
show that the second claim was unlawfully enlarged, but 
they bring the case within the time rule mentioned by this 
court, which is that, as against the public, the patent must 
be reissued within two years, and that, as against other 
patentees, it must be reissued before they obtained rights 
under patents issued to themselves. 


“The expansions in claims 1 and 3 of the reissue 
“ were after-thoughts, developed by the subsequent course 
“ of improvement in the Scharf and Frazier patents, and 
“intended to cover matters appearing in those patents and 
“not claimed in the original patent, No. 115,565. No 
“ excuse is given for the delay in applying for the reissue, 
“nor is any actual inadvertence, accident, or mistake 
“shown. The omission to claim sub-combinations in the 
“ combinations claimed, the existence of such sub-com- 
“ binations being apparent on the face of the original 
“ patent, was, in law, on the facts in this case, such a dedi- 
“ cation of them, if new, to the public, that a reissue, to 
“cover such sub-combinations, in revocation of such 
“ dedication, cannot be availed of to the prejudice of rights 
“acquired by the public to what is shown in the Scharf 
“ and Frazier patents, issued before the reissue was applied 
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“for. The reissued patent must, for these reasons, be held 
“to be invalid, as to claims I and 3.”’ 
Clements v. Odorless Apparatus Co., 109 U.5S., 


p. 649. 


The conclusion seems to be inevitable that this reissue 
patent No. 6,080 is void, for the following reasons: 

First—Because it was not obtained within two years. 

Second—Because it was not obtained until the rights 
of other inventors and patentees intervened. 

Third—That the claim has been unlawfully enlarged, 
both by omitting the plates B from the claim, and by 
adding a direct hitch io the draft plates. 

Fourth—That the reissued second claim is not for the 
same invention as that described in the original patent, 
and 

Fefth—Because the description of the machine in the 
reissue patent, defeats the object and purpose stated in the 
original patent, and in the claim in controversy. 


Prior Art. 


The patent to Isaac Constant in 1851 (p. 129) shows 
a tongueless parallel cultivator in which the inside beams 
are free to move vertically and laterally, independently 
of each other. In this machine each draft animal is 
hitched to its own side. . The machine is flexible, and it 
has in it all that Pattee has, except the wheels, and it is a 
close question whether it does not have the equivalent of 
the wheels, as it has side supperts for the two movable 
independent plow beams. In the Constant machine, the 
side supports are not wheels, but are beams to which two 
cultivator shovels are applied, thus making the side sup- 
ports perform some service, in addition to supporting the 
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inner plow beams, instead of rolling idly along and doing 
no good, as in the later machines, and in reference to this 
machine the question arisesas to whether Pattee made any 


invention, when he provided it with wheels. 


The ultimate object and purpose of all of these 
machines is to cultivate growing plants standing in rows, 
and to this end everything that can be done or accom- 
plished by the Pattee machine can be done and accom- 
plished by the Constant machine; and as it was very old 
to apply wheels to all sorts of cultivators, tongued and 
tongueless, Pattee cannot stand as_ broadly, even as 
applying wheels to the Constant machine; if he stands at 
all, he must stand upon his way of doing it. 

Thatcher Heating Co. v. Burtis, 121 U.S. 295. 


The Smith machine of. 1855 (p. 130) shows a 
tongueless parallel cultivator, in which, instead of using 
two double plows, he uses two mold-board plows, con- 
nected together by a bar in front, which, in this case, is 
not arched up in the center like the Constant bow. He 
says: “ Having thus connected the two plows together, as 
before described, and attached a horse toeach plow, I 
proceed to plow two furrowsatatime.” After stating the 
art in reference to coupling plows together, which he says 
has been done before, he distinguishes his from the older 
art by this statement, “my separate plows may move 
freely,” and his claim is for plows hitched together “ for 
the purpose of allowing each plow a somewhat free and 
independent motion.” 

The next patent in date is the English Patent No. 
221 of 1859 (p. 201) to William Tasker. This patent 
shows a front frame for a plow, in which there is an axle 
having an elevated central portion hinged to side draft or 
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spindle arms, having projecting bars, which, like the Pat- 
tee machine of 1872, are so coupled together by the draft 
devices, that the wheels will always maintain their paral- 
lelism, even when one gets in advance of the other. The 
construction of this machine is not so different from the 
appellant’s as its appearance would at first indicate, for 
we find that the central or elevated portion is provided 
with cylindrical openings, through which the pivot bolts 
pass, and on which pivots the draft bars with their con- 
necting wheel spindles are free to turn, thus making a 
combination, which, unless special constructions are con- 
sidered, completely anticipates this second claim of the 
reissued patent, for the machine clearly contains an axle 
hinged to the wheel spindle or draft plates, so that the 
wheels are retained in the line of progression by the draft 
of the animals, when one is in advance of. the other. 
What Mr. Pattee calls the wheel plates, Tasker calls wheel 
stumps, and so describes them. The fifth claim is as fol- 
lows: “ The connecting of the wheel stumps to a vertical 
“ spindle or spindles, capable of turning freely in vertical 
“ collar bearings or sockets, as hereinbefore described.” 


The description referring to this part of his machine, 
is as follows: “ J J are adjustable stumps for carrying the 
“running wheels K K. These stumps pass through the 
“ overhanging lugs L L, formed at the top and bottom of 
“each of each of the round spindles M M, which are con- 
“ tained in the vertical! sockets N N (one of which is shewn 


“in section in figure 3) of the cast-iron frame C, and are free 


“to turn therein, thereby enabling the stump of each wheel 
“ toswivel or lock around when turning the plough, as shewn 
“ by the dotted lines in figure 2." Tasker’s lugs are the full 
equivalents of Pattee’s snugs. 


In this Tasker machine the parallelism of the wheels, 
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when one gets in advance of the other, as in turning 
around row ends, is maintained by coupling the draw bars 
together by the draft devices, and in this respect this 
Tasker machine, or front frame, is like the front frame of 
the Pattee machine, and ¢here is just as much authority 
for leaving out the coupling between the two draft bars in 
the Tasker machine, as there is for leaving out the draft 
coupling devices of the Pattee machine, and, if the charac- 
ter of the Tasker machine is changed by taking out the 
draft bar and makinga direct hitch, just exactly the same 
change is made in the Pattee machine when the draft bars 
are taken out and a direct hitch made. There is the 
same authority for taking this bar out of the Tasker 
machine, that there is for taking it out of the Pattee 
machine, by orunder his original patent, and, when taken 
out, you have the same means left for the direct hitch in 
both the Tasker and Pattee machines, and in this condi- 
tion the two machines are almost identical in the cart or 
wheeled part. 


If no violence was done to the Pattee original patent 
in-making the statement that the hitch could be direct to 
the draw bars, then no violence would be done to the 
Tasker machine by making identically the same change. 
Without this change in either of the patents, the two are 
substantially alike, and, with this change, they both then 
cease to maintain the parallelism of the wheels, and leave 
each wheel to be guided by its own horse, as in appellees’ 
machine. : 

This Tasker device is the device adopted by Pattee, 
with one change, which is: elongating the hitching bar, 
cutting it in two and connecting the inner ends of the bar 
so cut with the elevated or central portion of the axle by 
the bars H, so as to make the axle the doubletree. This 
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is all that Pattee has done in reference to this machine; 
and this change, while it does not affect the character or 
operation of the machine, leaves a central open space, 
which is higher than the hitching or coupling bar of the 
Tasker machine, and therefore better adapted to straddle 
row cultivators for use in cultivating high plants. 

The differences between Tasker and Pattee which 
are not merely mechanical, are solely in the differences 
of the hitching devices, and in the lighter construction of 
the central or elevated portion of the axle. 

It does not make any difference whether Tasker’s 
device was for the front end of plow beams, or cultivator 
beams. The difference is not a patentable one. 

“ The application of an old process or a machine to a 
“ similar or analogous subject, with no change in the man- 
“ner of applying it, and no result substantially destinct in 
“ its nature, will not sustain a patent, even if the new form 
“ of result has not before been contemplated.” 

Railroad Co. v. Locomotive Truck Co., 110 


U.S. 490. 


Tasker further suggests, that fora single plow, one of 
these pivoted stumps, as he calls them, may be used, and 
in that respect he suggests the device of the Kinghorn 
patent. 


a skid or other convenient 
rest may be Et 9.lted on to one of the handles for the 


Tasker provides that 


purpose of supporting them when on the ground,” thus 
in idea, if not in form, anticipating the Kendall patent. 

The next patent exhibited in order of time is the 
Kinghorn patent of 1860 (p. 162), and in this patent a 
single supporting wheel in front is applied to the machine, 
and this wheel is attached to the clevis or draft plate, so 
as to turn with the draft of the team. 
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Under appeilant’s construction of the claim, it is a 
mere duplication of the Kinghorn device, connected to- 
gether by an old and well known form of arched bow or 
axle, such as Pratt’s of 1864, and, as Tasker shows and de- 
scribes two and suggests one, the matter of duplication 
would seem to belong to Tasker rather than to Pattee, but 
the idea of having the wheel freely follow the draft of the 
team, by reason of pivoting the wheel and its draw bar to 
the machine, is fully brought out in this Kinghorn patent. 


-Murdock’s patent of July 10, 1860 (p. 154), shows 
the pivoted wheel spindles and draw bars of the appellees’ 
machine, but not those of the machine of the reissue 
patent. 

Pratt's patent of 1864 (p. 191) was exhibited for the 
purpose of showing a flexible, parallel, tongueless cultiva- 
tor, in which each horse pulls his own side of the ma- 
chine, and also for showing ¢he same axle or coupling bow 
that ts found in appellees’ machine. 

This patent shows that it is necessary to consider the 
peculiar construction of the axle having an elevated cen- 
ter, with vertical side plates in the Pattee machine, as it 
shows that the axle device used by the appellees is very 
old in the art, and was public property. 

Savill’s patent of 1866 (p. 136) shows a cultivator 
having very much the same organization as the Pattee, 
and, while it has a tongue, it has the single axle with the 
central part elevated; the horses hitched to each side; the 
wheels kept in parailelism. 

The Schroder patent of 1867, reissued by Pattee in 
77 (pp. 139, 141), shows what Pattee himself thought of 
this cultivator, for in his reissue thereof he finds in this 
older Schroder machine the combination and operation 
which it is? now asserted are of the invention of Pattee 
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himself. The attention of the court is especially called 
to the first four claims which were added to this patent by 
Pattee in reissuing it. 

The patent to Henry of 1869 (p. 158) is exhibited 
to show that pivot wheel standards are old, but in this 
machine their direction is controlled by the operator 
instead of being controlled by the team. } 


Huff’s patent of 1869 (p. 146) shows a direct hitch 
to a draw bar which extends to the rear of an axle having 
an elevated central portion, with the joint in rear, so that 
the plow beams themselves tend to pull the front frame- 
work into line. It also shows the vertically adjustable 
wheel spindles, thus showing that, even in this respect, 
Pattee invented nothing. 

Mayer’s patent of 1869 (p. 159) shows a pivoted 
wheel in a brick truck, in which the draft controls the line 
of progression of the wheel. 


The Tomlinson patent of 1871 (p. 161) shows wheels, 
the parallelism of which is maintained by extending bars 
out in front, with a cross bar connecting them together, 
but in this instance the parallelism of the wheels is main- 
tained by the plow beams instead of the team. In this 
machine the couplings are in rear of the axle, so that the 
draft on the beams, when the shovels are in the ground, 
tends to keep the wheels in line, the same as in the Pattee 
machine. 

Barr’s patent of March 5, 1872 (p. 194), shows the 
axle of the appellees’ machine, and this is the only part to 
which attention is called. 

Baumann’s patent of 1862 (p. 131) shows a tongue- 
less cultivator, in which each beam carries two shovels 
and its own wheel, and in which the draft is attached to 
each side, but by chains running under sheaves on the 
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front axle, and running back to an elevated part of the 
rear. 

This machine shows that the general organization of 
the Pattee machine is old, and shows again that tongue- 
less cultivators having arched axles, wheels, parallel 
beams, with each horse separately hitched to his own side 
of the machine, are old. 


Owen’s 1862 machine, reissued in 1864 (p. 155), 
shows a machine very similar to the Smith machine of 1855, 
with the exception that the coupling bar has an elevated 
central portion, which the Smith machine did not have. 


‘ His Honor Judge BLODGETT, in Pattee v. Moline Plow 
Co., 22 Official Gaz. p. 175, in reference to this same reissued 
patent, 6,080, found as follows: 

“ From the proof in this case it is quite clear to me 
“ that Pattee was not the first to conceive and embody in 
“a working machine the idea of a tongueless straddle-row 
“cultivator. The first machine shown in the proof which 
“ embodies this idea is that patented by Isaac Constant, 
“in November, 1851. It is a tongueless straddle-row 
“ cultivator, with all the elements for a working machine 
“ of that description, and so arranged as to be what may 
“ be called in this art ‘ self-sustaining,’—that is, it will stand 
“upon its own supports. This was also done by Arnton 
“Smith in January, 1855; by Whitely in 1860 to 1865; 
“by E. W. Vangundy in February, 1864; by Pratt in 
“October, 1864, and by Adam Young in November, 
“ 1866. Allthese show cultivators constructed without a 
“ tongue, with two plow-beams held together by a yoke, 
“ each plow drawn by its own draft animal and operating 
“ independently of the other.” 

This case is also reported in 10 Bissell, 377, and 9 
F. R. 821. 
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Infringement of Patent 6,080. 


If appellees’ theory of construction is correct, a dis- 
cussion of the question of infringement is unnecessary, as 
there can be no fair contention that appellees’ machine 
embraces any device or combination of devices for keeping 
the wheels parallel to each other. | 


In order to come within the second claim, when it is 
construed by the specification and taken in connection 
therewith, the evener bars, to which the draft animals are 
directly attached, must be carried inwardly beyond the 
draft places, to which the wheels and cultivator beams are 
attached, so as to connect with the arch or central part of 
the axle inside of its pivots, by which arrangement, as 
designed and intended by Pattee, the arch itself becomes 
a part of the doubletree, as it connects the evener bars, 
so that, whenever one side is turned, acorresponding action, 
of necessity, occurs on the other side, and it is by reason 
of this connection of the evener bars with the arch or 
axle that the parallelism of the wheels, in relation to each 
other, is maintained. 


Under the state of the art, it will be found that this 
construction must be included to save the claim; for if it 
is simply a claim for a combination of an axle, having an 
elevated central portion pivoted to the wheel spindles, so 
that the draft of the team controls the direction of the 
wheels, the claim is fully met by the Tasker patent. 

Appellees’ machine does’ not have “ ¢#e axle A,” pro- 
vided with the side plates marked B in the original patent 
and A! in the reissue, so that it is clear that appellees do 
not have appellant’s axle. The appellees use the Pratt 
axle of 1864, in its identical form and construction. 

Appellees’ machine does not have “ ¢#e wheel spindle 
or draft plates” of the patent. Appellant's draft plates 
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are plates to which the wheel spindles are adjustably 
attached, and to which the cultivator beams are 
attached in the rear of wheel spindle and the axle or 
beam yoke joints. Appellant’s draft plate also has ears 
or projections facing inward, forming the pivotal connec- 
tion with the vertical plates B, or A}, at the ends of the 
central arch oraxle. Appellees’ draft plates are not slotted 
to receive the wheel spindles; they are not projected rear- 
wards to provide a hitch for the cultivator beams; they 
do not have ears, lugs, snugs or projections at the side for 
forming a pivotal connection with the arch, so it is clear 
that appellees do not have the spindle draft plates of 
the patent. 


The operation of appellant’s draft plates is such, that 
the movement of their front ends gives an opposite move- 
ment to the front ends of the cultivator beams, and the con- 
nection is such that in use the plow beams tend to retain 
the parallelism of the wheels and to keep them in the line 
of progression. In appellees’ machine, the hitch of the 
cultivator beams is directly to the arch itself, so that the 
plow beams are free and independent of the draft plates, 
and the draft through the draw bars to the wheels is free 
and independent in its relation to the beams, so that in this 
respect the two differ in construction and in operation. 


If the arch should be detached from the Pattee ma- 
chine, we would still have left two single double shovel 
plows complete, and in operative condition, with their 
wheels still attached. If we remove the arch from ap- 
pellees’ machine, we have nothing left to be drawn by the 
team but the detached wheels, for there is no connection 
in appellees’ machine between the draft plates and the 


plow-beams. 
Taking the arch or axle out of appellant’s machine 
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leaves the two double shovel plows operative. Taking it 
out of appellees’ machine leaves five inoperative pieces in 
an inoperative condition. The parts are not combined, 
and do not operate as in the Pattee, and do not maintain 
the parallelism of the wheels, or keep them in the line of 
progression “ as described ” in the patent. 

In appellant's machine special constructions are re- 
quired to maintain the parallelism of the wheels and re- 
fain them in the line of progression. In appellees’ ma- 
chine the parallelism of the wheels cannot be maintained 
by the draft devices, and the wheels are not retained in the 
line of progression, as they are liable at all times to be 
turned towards or away from each other, or in either di- 
rection across the line of progression. 

In order that these differences may fully appear, and 
the relation of the Tasker machine to the art be under- 
stood, plan views of each of these machines are inserted, 
and from these views, which are accurate in their outlines, 
with the exception that the bars H of the Pattee machine 
have been carried inwards a little further, to show more 
clearly the evener action of the hitching devices, and their 
essential connection with the arch or axle. 
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From these sketches it will be seen that appellees 
have not copied the’Pattee cultivator; that they have not 
made a mere colorable imitation of it, for it will be seen 
that their cart or front truck is more nearly allied to the 
Tasker of 1859 than it is to the Pattee of 1872; and that 
any construction of Pattee’s second claim which will make 
appellees’ device an infringement, must of necessity make 
the Tasker device a full and complete anticipation. If the 
means for attaching the draft animals has nothing to do 
with Pattee, it of course has nothing to do with Tasker. 

In Garneau v. Doster, 102 U.S. 230, it was held, 
that in view of the state of the art at the time the original 
patent was granted, it must be so construéd as to limit the 
element of the combination which related to the com- 
munication between the furnace and the oven, “ ¢o the 
peculiar structural arrangement” and in this case the Ball 
patent was defeated because the claim had been enlarged 
by the omission of a diaphragm. See also Snow v. R. 
R. Co., 121 U.S. 617. 

When the patent is limited to its devices, the deter- 
mination of the question of infringementis easy, for not 
one of the structural peculiarities of the Pattee machine 
of 1872 can be found in appellees’ machine. 


Interchangeability. 

The test of interchangeability is an important and 
decisive one, so that this feature of non-interchangeabjlity, 
standing alone, is sufficient to defeat the appellant’s 
action. In Fuller v. Yentser, 94 U.S. p. 296, the law is 
stated as follows: 

“ Beyond doubt, all those devices must co-operate to 
“ effect the described result; and it is equally clear that 
“neither those devices nor any of them can be substituted 
“by any device in the respondents’ patent or apparatus, 
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‘without reconstruction and invention, nor would any- 
“thing short of invention enable the constructor to suc- 
“ cessfully use the devices shown in either apparatus in 
“the other, soas to render the apparatus operative to 
" effect the result described in the complainants’ patent.” 

And in Schumacher v. Cornell, 96 U.S. p. 555, the 
rule is enforced as follows: 

“Upon examining the models and specifications of 
“ the parties, it is found that the appellants have nothing 
“in common with the appellees in several important par- 
“ticulars. They have not the fa plate B, nor the mertise 
“C, nor the V-shaped projection D, nor the bolt F, as 
“ shown in Fig. 2, nor any arrangement touching the core 
“ whereby it can be removed, and one of larger diameter 
“ be substituted, when the size of the cavity of the bush 
“requires such a change; and ¢here ts no notch in the 
“ flange of the'bush such as that to which the appellees’ 
“wrench ts applied, and hence no projection to fit into 
“such an indentation. Without both ¢hese things the 
“ appellee’s wrench would be entirely useless.” 

This test is alone sufficient to free appellees’ machine 
from liability as an infringement, as any interchange of 
parts between the two machines would destroy their pro- 
portions and arrangement for use, and would require an 
entire reconstruction of both machines. That differences 
between them are wide and radical is apparent from a 
simple inspection of the cuts, two of which are here 
repeated. 
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> issues, it appears, from all of the tests to which patents 
v and machines are subjected, that the appellees do not 
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KENDALL’S PATENT. 


The appellees are charged with infringing the first and 


second claims of this patent, which are as follows: 


“1. The runners E, arranged ¢o supportthe axle ofa 
“ tongueless. cultivator, with the plows D suspended there- 
“from, 2% manner substantially as described. 


sé 


2. The combination of the runners E, plows D, 
“ hook-rods F, and axle A of a tongueless cultivator, sub- 
stantially as and for the purpose specified. ” 

Appellant’s expert (p. 18) states that these two claims, 
aithough differently worded, are substantially alike, or for 
the same thing. He carries the hang-up devices into the 
first claim by intendment, for the reason that the plows D 
cannot be “suspended therefrom” without them. The 
hang-up devices are specifically made elements of the 
second claim. We may, therefore, treat this patent as 
having but one claim for the purposes of this suit. 

The object or purpose of this improvement is to keep 
the plows out of contact with the ground while the plow 
is being moved from place to place without cultivating, or 
for purposes of transportation. The hang-up devices 
shown are old andcommon as to bothforms. The method 
of supporting the axle is by using two rigid bars, which 
extend backward, and come in contact with the ground 
sufficiently far in rear of the wheels to prevent the 
machine from tipping over backward when the weight of 
the plow beams is added. | 

The weight of the plow beams brings the runners in 
contact with the ground, while they are so connected with 
the draft plates that the team draft shall be attached high 
enough to pull down the front ends of these runners, and 
lift their rear ends above the ground, as shown by the 
dotted lines in Fig. 2 of the patent. These runners, as 
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described, are pivoted to the outer ends of the wheel 
spindles, but, as stated in the specification, they may be 


so attached to the axle that the axle itself forms the pivot 
upon which they turn, so as to be kept out of contact with 
the ground when cultivating, or brought into contact by 
the weight of the beams when placed on the hooks. 


It will thus be seen that the device is properly char- 
acterized as automatic, and that the draft and the beams, 
by their weight, are important factors in the operation of 
this machine; ¢he draft keeping the runners out of contact 
with the ground, and ¢he deams keeping them in contact. 
This is the purpose and the manner of operation called for 
by the claims. The construction is simple, efficient and 
automatic; but it will be seen that Kendall was by no 
means a pioneer in this line, and that he is limited to the 
special construction and balancing operations of his ma- 
chine. 


Prior Art. 


Of the several patents exhibited to show the prior art 
in its relation tothe Kendall patent, the Poling and Robert- 
son patents are the most important, but we have consid- 
ered the exhibits in the order of their dates, rather than 
in the order of their importance. 


The Schermerhorn & Porter patent of 1841 (p. 168) 
shows a rotary cultivator, provided with pivoted runners, 
whichcan be raised or lowered at the will of the driver, 
and which, when raised, permit of the operation of the 
machine in cultivating, and when lowered elevate the ma- 
chine so as to carry the rotary cultivator out of operation. 
The main principle and idea, with one mode of carrying 
it out, is shown in this machine, which is different in its 
construction from the modern cultivator, but which, not- 
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withstanding this difference, shows the idea, the theory 

and the operation of the Kendall machine to be old. 
Mitchell’s patent of 1863 (p. 171) shows the hang-up 

devices for attaching the plows to the axle, which are 


shown in Kendall’s preferred form. 


Marsh’s patent of 1867 (p. 173) shows the same hang- 
up devices as those used by Kendall in his preferred form, 
attached to the elevated portion of the axle. 

Norton’s patent of 1870 (p. 174) shows a cultivator 
mounted on runners, which extends sufficiently far back 
to carry the weight of the plows when hung up upon bars 
extended to the rear, as in the second form of the Kendall 
patent. 

Poling’s patent of 1872 (p. 179) shows a tongueless 
cultivator, provided with runners, which are placed under 
the beams by hand, when the plows are raised for purposes 
of transportation, and which are taken out and carried on 
the beams when the machine is in operation in the field. 
This machine shows a tongueless, parallel cultivator, 
mounted on wheels, in which, when the wheels are the 
only supports, the cultivator shovels run in the ground, 
and which, when the runners are applied, are képt out of 
contact with the ground, thus giving the plows two points 
of support for field operations, and four points of support 
for transportation, the same as the Kendall machine. 

The Poling device covers the whole ground attempted 
to be occupied by Kendall, as it is in its operation and 
result the same device, in the same kind of a cultivator, 
and applied for the same purpose. 

As against this Poling patent, Kendall its limited to 
the peculiar construction and special operation of his 
device; Poling shows that Kendall was not a pioneer in 
the particular field into which he entered by his patent. 
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The Robertson patent of 1875 (p. 183) is still closer 
to the Kendall, as it shows the Pattee cultivator, with 
runners pivoted to the beams near the axle, and arranged 
with set screws to lock the plows in an elevated position, 
and to let them down and leave the plows free for field 
operations. This machine has the Pattee draft plate, 
wheels and beams, so that it most certainly belongs to the 
same class of cultivators, if any point is to be made on 
classes. 

This Robertson machine is an anticipation of Kendall’s 
first claim, unless the first and second are made substan- 
tially alike, as is done by appellant’s expert (p. 18); and, 
if the appellees’ machine is held to be an infringement, 
Robertson ought to be held to be an anticipation; for it 
requires no more manipulation, in order to make the run- 
ners operative, than the appellees’ machine does; and, if the 
appellees’ machine contains the invention ina mutilated 
form, then the Robertson patent must contain the same 
invention in a mutilated form, for it is as rigid as appel- 
lees’ machine between the axle and the operative point of 
the runners. 

This Robertson machine still further narrows the 
fieldof invention for Kendall. 


Tarkington’s patent of 1876 (p. 184) shows: still 
another form. This machine is provided with pivot shoes 
upon which the front plow of each cultivator beam rides, 
and keeps the four plows out of contact with the ground 
for transportation purposes, thus giving the machine 
four supports while it is being moved, and two while 
it is in operation in the field. 

This machine is also a straddle row tongueless culti- 
vator. 

Palmer’s patent of 1867 (p. 138) shows beam joints 
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in rear of the axle, with two hang-up bars extended to the 
rear of the axle, and corresponding hooks on the plow 
beams; it shows, in an organized form, the identical hang- 
up devices of the Kendall machine. 


It is a serious question whether it is invention 
to take the hang-up devices of a tongue cultivator and 
apply them td a tongueless, or in other words, whether 
there remained an invention in the hang-up devices, when 
the constructor took the tongue out of the machine and 
made it a tongueless one, the state of the art showing that 
straddle-row parallel, flexible cultivators without tongues 
were at least as old as 1851. 

As showing what Pattee himself, and the Patent 
Office, thought of the Kendall patent, the patent of 
December 26, 1876, toH. H. Pattee (p. 189), is exhibited 
in this case. The differences between the devices of this 
patent and the Kendall are the differences between the 
fixed runners of the Kendall and the sliding or the 
shifting runners of the Pattee, which automatically slide 
back through slots in the draft plates, to hold the plows 
up for transportation purposes, and which are slid forward 
by hand in the slotted draft plates to throw them out of 
operation for field use. 

Under appellant’s construction of the Kendall patent, 
the second claim of Pattee’s 1876 patent is for a combina- 
tion which exists in and is covered by the second claim of 
the Kendall patent, yet Pattee and the Patent Office were 
of the opinion that Pattee had made an invention, in the 
very slight modification which he made, which modifica- 
tion varied the operation of the device considerably; but 
it is not as different as is the appellees’ machine, which 
was patented to Hein & Grimm by the seventh claim of 
their patent of 1883, exhibited by appellant (p. 120). 


device. 


35 
INFRINGEMENT. 

The Kendall patent, as before stated, is for a runner 
having the wheel spindle or axle for its pivot arf fixed 
point of support. The rear end of the runner is raised by 
the pulling of the team, and lowered by the weight of the 
plow beams when placed on the hooks, thus making it 
automatic in its operations, and of necessity rigid in its 
entire length. 


The appellees’ machine does not have the runners E 
of the Kendall patent, for, as already seen, if the runner E 
is any runner, then Poling and Robertson anticipate the 
patent. If limited to the peculiar runner constructed in 
the rigid form and operated by the draft to keep it out of 
contact with the ground when plowing, and by the weight 
of the plows to keep it in contact with the ground when 
traveling, then the patent, so far as the showing of the 
prior art is concerned, is a valid one. The art shows that 
it must be so limited, in order to make the patent valid, 
as runners which furnish the two additional rear points of 
support to maintain the plow beams in an elevated position, 
and out of contact with the ground, were old and well 
known in the art. 

Appellees’ runner is a jointed one, which cannot be 
kept out of contact with the ground éy the draft of the 
team, so that it wholly lacks the first feature and opera- 
tion of the Kendall patent. It will not hold the plows 
out of contact with the ground by their weight automati- 
cally, so that.it lacks the second feature of the Kendall 


Appellees’ plow will only hold the beams out of con- 
tact with the ground, when the rear extension of the 
runner has been turned down by hand and a locking-dog 
turned into position, and in this respect it is like the 
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Robertson and unlike the Kendall, while it has features 


peculiar to itself, and in its peculiar features it is unlike 


| 
dee 
¥ 
| 
' 
v 
both the Kendall and the Robertson, and is of the inven- “4 
tion of Hein & Grimm. 4. 
Appellees’ machine is notautomatic. It is not self- { 
adjusting in either direction. It requires manipulation 
every time it is changed from either transportation to 
field use, or from field use to a transportable condition. 
The claim made by appellant, that when the runner 
is put down and locked by hand, it then becomes, in a 
mutilated form, the Kendall device, is not tenable, for even 
then it is not automatic. It is locked down for transpor- i 
tation purposes, and must be unlocked when it is turned 
up for field purposes, and under no possible construction 
of the term “ rigid bar,” can a jointed bar witha lock be so 
termed or held. | 


In the Kendall machine rigidity and freedom from 
joints from end to end of the runner is a necessity, as, A 
without this rigidity, the described operation cannot 
be had. The Kendall machine requires no manipulation 
2 in operation, while the appellees’ requires setting by hand 
: for each change of operation. 
Appellees’ machine does not have the devices, the con- 
struction, nor the operation of the Kendall machine. 
Appellees’ machines are made under the Hein & 
Grimm patent owned by the manufacturers, and they stand 
in court — by the appellant’s own showing — as inventions 
instead of imitations. | 


PATENT No. 187,899. 
This patent has but one claim, and that is, as stated 

in the patent, for “ an improved mode of constructing the ¥ 

arch,” etc.; and the supposed improvement consists in 
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making the arch of two parallel bars of similar curve, in 
order to get strength without weight. The arch, when 
finished, does not differ in its general construction from 
the Pratt arch of 1864 (p. 191), the Pattee arch of 1873 
(p. 197), and that of several other of the patents exhibited 
in the art; so that it is, as stated, a mere mode of construc- 
tion. The general plan of construction—that is, by using 
parallel bars with a space between them—is exceedingly 
common in the arts, particularly in bridge building, roofing 
trusses, and in all other places where strength and lightness 
are desirable, and there is nothing new in the method 
of attaching the parallel bars of this patent to the end 
plates. 


So far as the patent is concerned, it stands merely on 
the placing of the end castings between the central curved 
bars; and, under the patent, this may be done without 
flanges or sockets, as well as with, but without if the 
drawing is followed. This patent clearly belongs to the 
domain of mechanical skill, and not to that of invention. 


In considering the claims, we have also to eliminate 
therefrom the results of cheapness and durability. 


Curtis, in his treatise, section 73, after stating that 
the element of cheapness may be considered in producing 
any given product, such as iron or any other metal, from 
the ores or chemical products, states the law in reference 
to the making of machines as follows: 


“ But in the case of a manufacture or a machine, the 
“ substitution of one material for a:.other, leading to 
“greater cheapness or durability in the manufacture or 
“ machine itself, seems to belong to the provirce of con- 


“ struction and not to that of invention.” 
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This rule or statement was enforced in Reckendorfer 
v. Faber, 92 U.S. p. 356, as follows: 

“The law requires more ¢han a change of form, or 
“ juxtaposition of parts, or of the external arrangement- 
“of things, or of the order in which they are used, to 
“give patentability. Curtzs on Pat., sect. 50; Hatles v. 
“ Van Wormer, 20 Wall. 353. A double use is not pat- 
“entable, nor does its cheapness make it so. Curtis, 
“ sects. 56, 73. An instrument or manufacture which is 
“-the result of mechanical skill merely is not patentable. 
“ Mechanical skill is one thing: invention is a different 
“thing. Perfection of workmanship, however much it 
“ may increase the convenience, extend the use, or dimin- 


ish expense, zs not patentable. The distinction between 
“mechanical skill, with its conveniences and advan- 
“ tages and inventive genius, is recognized in all the cases. 
“ Rubber Tip Pencil Co. v. Howard, and other cases, 


2 supra; Curtis, sect. 72 6.” 


. Prior Art. 


The Burnham & Lathrop patent of 1866 (p. 192) 
shows what they call a semicircular yoke, which connects 
the plow beams together, that is made with two parallel 
bars with end castings, and the only difference between 
this arch and the arch of Patent 187,899, is that the end 
castings are pivoted or are put together with one bolt in- 
stead of two, as in appellant’s patent. This patent is, in 
and of itself, an anticipation of appellant’s patent, for it 
certainly could not change the “ mode of construction ” 
of the arch itself, to change it from its position in the 
Burnham & Lathrop patent near the rear ends of the beams, 
to a position at the front ends, as in the Patent 187,899. 
A patent for the construction of a particular device most 
certainly cannot depend upon location, and the difference 
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between Patent No. 187,899 and the Burnham & Lathrop 
is a difference of /ocation, and not a difference inthe mode 
of construction. 


Perkins’ patent of 1872 (p. 195) shows the beams 
themselves made of parallel curved bars, to give strength 
and insure lightness of construction. 

Louden’s patent (p. 200) shows an arched axle, oc- 
cupying the same position that it does in the machine of 
the appellant, and having end castings attached toa central 
arch section made of gas pipe or other metal tubing, to 
obtain lightness and strength. | 


That appellant’s method is not a very desirable mode 
of construction appears from the fact that appellant has 
never made any of them, and that the manufacturer, for 
whom the appellees are agents, made a few one year and 
abandoned it. The described mode of construction being 
old, and it being old to make axles of that form; to make 
them of two plates; to make them solid with two flanges; 
to make them of gas pipe; it certainly could not be any- 
thing more than a mere matter of selection without a par- 
ticle of invention for any person to decide which of the 
modes of construction he would adopt in making the arch. 
As stated in Phillips v. Detroit, 111 U.S. 604, it required 
nothing but a mere matter of mechanical skill to make the 
selection, and that not of avery high order. The axle 
itself being given; the mode of construction being given 
in Burnham & Lathrop; the idea and principle being given 
in Louden, it certainly cannot be held that there was any 
inventive genius exercised in respect to the matter claimed 
in this patent 187,899. 

If the patent is valid the Exhibit Buford Cultivator 
of 1882 isan infringement, and, were it not that appel- 
lees are contending for a proper construction of the patent 
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under the law, this question would not be an important 
one, for the reason that it was abandoned after trial by 
Buford, the manufacturer, which fact, and the fact before 
alluded to, that appellant has never made it, tends 
strongly to show the want of utility. 

With Burnham & Lathrop’s: machine, strength with 
lightness was important, as in that case the arch had to be 
lifted by the operator whenever he hung up the plows. 
The device is called “a beam yoke ” in the patent; it is a 
beam yoke in Burnham & Lathrop’s, and all that is claimed 
‘for it is that itis light, cheap, neat and effective. These 
features all belong to the construction and to the domain 
of better or worse, which this court has decided over and 


over again does not make a device patentable. 


Notes. 

The examination of the machine shown in the Pattee 
1872 patent, reissue 6,080, showed that the beams were 
hitched directly to the draft plates, and that they per- 
formed an important office in maintaining the parallelism of 
the wheels as they of themselves, by reason of their attach- 
ment to the plates in the rear of the wheel spindles, would 
Maintain, to acertain extent, the parallelism of the wheels, 
and they are the only means left for maintaining that 
parallelism, when the evener bars are removed. But even 
this feature has not been retained in practice by appel- 
lant. Pattee (p. 59) testifies that from the commence- 
ment of manufacturing for the market the plows were 
made of the form shown in his 1873 patent, and not of 
the form shown in the 1872 patent; and, further down on 
the same page, he says that all of the cultivators which 
they have made since commencing business had the beam 
connection like that of the 1873 patent; thus showing 
that appellant has never made or put upon the market 
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cultivators constructed in accordance with the specifica- 
tions of the patent of 1872, reissue 6,080. 

Pattee’s object and purpose was not to make a cart, 
but to make a cultivator. The things to be drawn were 
the cultivator beams and shovels, and not the wheels, as 
his wheels are mere supporting points for the front ends 
ofthe beams. The draft plates are therefore draft plates 
in relation to their connection with the cultivator beams 
themselves. This is what they draw, and this is what is 


hitched to them. 


As before stated, the arch of the Pattee machine is 
not an axle. Itis a mere connecting bow or yoke, and, if 
removed from the machine, there would be left two double 
shovel plows in complete condition for operating as single 
cultivators, without any new attachment between the draft 
plate and the beam. 

In relation to the 1872 machine, stress was laid upon 
what Pattee had accomplished and upon the imitation of 
this machine by others, and it was boldly asserted that all 
manufacturers had copied it. | 

Pattee himself states (p. 58) that some twelve or fif- 
teen of the more prominent manufacturers of tongued cul- 
tivators, are now making two-wheeled tongueless ones. 
This isa very small proportion of the factories engaged in 
the manufacture of cultivators. 

On page 57 Pattee claims to have made in the last 
year nearly thirteen thousand cultivators; while on page 
60 he thinks there are about a hundred thousand made 
annually of all kinds. These figures give him one-eighth 
of the entire annual product, so that he certainly cannot 
have been much interfered with or injured in his business 
by other manufacturers. 

Appellant has called five of its own agents and its 
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own secretary and treasurer to show the great value of 
these improvements, but none of them give any basis for 
their estimates. Arnold, page 47, attributes the value to 
the fact that Pattee wasthe first to put a tongueless cultiva- 
tor on wheels, and that the addition of wheels is the “ new 
Tuttle, page 55, is of the same opinion. 


departure.’ 
This witness, who was also manufacturing at Burlington, 
during the year that he testified, manufactured and sold 
between two and three thousand riding cultivators. He 
made a few two-wheeled tongueless, but did not attempt 
to sell them, as they were not satisfactory. 

Pattee experienced the same trouble in introducing a 
new machine that every man experiences in attempting 
to introduce a machine into an already well stocked 
market, and, as a matter of course, encountered the oppo- 
sition of those already in the field, and that is all that the 
testimony on that point amounts to. 

The great supposed new departure was the putting of 
wheels onto a tongueless cultivator, but this, as we have 
already seen, was very old in the art. 

In the argument below some wonderful statements 
were made in reference to the art, and to what Pattee had 
accomplished, which we have numbered in the order in 
which they were made and which were: 


1. That prior to Pattee all tongueless cultivators 
had rigid frames. Constant, Smith, Owen, Tomlinson, 
Pratt and others had tongueless machines which did not 
have rigid frames. | 

2. That a cultivator having a flexible frame was 
not in existence before Pattee. Constant’s machine was 
patented in 1851. It was atongueless parallel straddle- 
row cultivator, witha flexible frame. Smith, Owen, Tom- 
linson and others, all had cultivators of the same class, in 
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which the frames were flexible; and in fact, a two horse 
cultivator, in which each horse is separately hitched, must 
of necessity be flexible to work at all. This being an 
inherent necessity, we find this feature as we would natur- 
ally expect, in every one of the machines where the horses 
have a separate hitch, even in the tongued ones, as in 
Schroder, Norton and Saville, as well as in the tongueless 
ones mentioned as to the first point. 

3. That Pattee overcame the difficulty of a rigid 
frame, and got rid of atongue. The Constant patented 
machine is a sufficient answer to this point. The same 
difficulty was overcome, and the tongue gotten rid of by 
Smith, Owen of 1862 and 1871, Tasker, Pratt and others. 


4. That Pattee was the first to get a machine 
where one side could get ahead, without disturbing the 
parellelism of the sides. To show that this is not correct, 
requires only a reference to the Constant, Smith, Pratt and 
Owen patents. 

5. That Pattee, broadly speaking, was the first 
to construct an axle of this peculiar kind. It is difficult 
to understand exactly what force this statement has, as 
the axle of the 1873 patent is the axle which Pattee used, 
and is still using in all of his machines, while the one which 
the appellees use is the identical axle that is shown by 
Pratt in 1864, and substantially shown by Constant 
in 1851. 

If by this statement it is meant that Pattee was the 
first to construct what he terms an axle with an elevated 
central portion, with two side plates, having ears on the 
side of the plates facing the wheel of only sufficient length 
to receive a bolt, and on the opposite or inside a projec- 
tion to receive a bar, H, from the evener, so that the cen- 
tral portion of the axle, or the arch itself, will act as a 
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part of the doubletree or combined evener, then the state- 
ment is true; but then, as has already been seen, it is im- 
material, as an arched axle of this construction and oper- 
ation has never been used by cither party. 


6. That Pattee was the first to apply a draft direct 
to each side of the machine. This was done in a flexible, 
parallel, straddle-row cultivator of the identical class of the 
Pattee as early as 1851 by Constant, and later by Smith, 


Pratt, Baumann and others. 


7. That a great feature of the Pattee machine, which 
was never before attempted, was, maintaining the parallel- 
ism of the wheels. This was not only before attempted, 
but was successfully accomplished by Tasker, Baumann, 
Murdock, Henry, Tomlinson and others. 

8. That the great feature of the Pattee machine con- 
sisted in having the horse control the wheel. As before 
stated, it is the peculiar evener, and the rear connection 
of the plow beams that controls the /ine of wheel move- 
ments in the Pattee 1872 machine, and not the horse. 
When the horses separately control the running of the 
wheels, as in the appellees’ machine, the parallelism of 
the wheels is not and cannot be maintained, and while 
keeping the line of progression is not found in the ap- 
pellees’ machine, it is found in the Tasker machine. 

It will thus be seen that of the eight features which 
were claimed to have been added to the art by Pattee, not 
one of them belongs to him; that all that he can’ claim is 
his peculiar construction and arrangement of parts by 
which he maintains a parallelism ef ‘he wheels, which par- 
allelism is not maintained in the appellees’ machines, and, 
if we consider the side supports of the Constant machine, 
which, in addition to their office of side supports, carry 
cultivator shovels, to be the equivalents of wheels, then 
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the whole of the eight points claimed by Pattee, are found 
combined in substantially the same way in Constant’s ma- 
chine of 1851. 

The Tasker machine contains all of these eight feat- 
ures in a single machine, and if we follow the appellant in 
ignoring the cultivator beams and their attachments, and 
by the same rule ignore the plow of the Tasker machine, 
then the Tasker is a full, perfect and complete answer to 
the entire argument in behalf of Pattee, as it contains the 
same points, in the same combination, for the same pur- 
pose and producing the same result of keeping the wheels 
in the line of progression in the same way. 


When we understand that Pattee was trying to con- 
nect his hitch with the jointed central portion of the axle, 
so as to preserve the parallelism of the wheels, notwith- 
standing the variations in the draft, we readily understand 
why he made the machine as he did. The special form 
of hitching shown in the 1872 patent is necessary to carry 
out the idea which he was then working out, and which 
he elaborated, not only in his description, but by dotted 
lines in his drawings. 

To make the central portion or arch act as a part of 
the evener, necessitated the use of the snugs or short 
projections shown in the 1872 patent. When that idea 
was abandoned, then the Pratt arch or beam yoke, which 
is shown in the 1873 patent, could be used, but it could 
not be used until the idea, the thought and the plan of the 
1872 machine was abandoned, and the whole theory of its 
construction and operation thrown away. 

It was insisted that appellees’ expert, Bates, did not 
find any anticipation of the 6,080 patent in the prior art. 
Mr. Bates’ statement (p. 108) was, that when Pattee’s 
axle was provided with its peculiar features, and his draft 
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plate arranged for coupling with the central part in the 
particular manner shown and described by Pattee, he did 
not find it, but that in the manner in which the second 
claim was construed by the appellant, he did find it 
fully and completely answered in and by the Tasker 
English patent. 


It may not be of special importance that the wheel 
spindles are vertically adjustable in the spindle or draft 


‘plates, but that is one of the peculiarities of the draft 


plate, and it is a peculiarity which this court enforced in 
Schumacher v. Cornell,9g6 U.S. 549, as in that case the 
court drew a distinction between a slotted wrench plate 
and an unslotted one, although the proofs were that when 
the cone was once adjusted in the slotted plate, it was never 
moved. But even this feature of a vertical adjustment of 
the front frame is in the Tasker English machine. 


A point was attempted to be made against Tasker, 
that it was for a plow instead of a cultivator, but, as before 
stated, the Pattee claim and the testimony both ignore 
the cultivator beams, and, when they areignored for Pat- 
tee, the plow can be equally ignored for Tasker, and this 
distinction cannot therefore be made, and it is most cer- 
tainly a clear case of analogous use, for no one would 
contend that a party made an invention in transferring a 
device from a plow to a cultivator. 

If it required invention to attach cultivator, beams to 
the Tasker front frame for a plow, such invention would 
of necessity consist of, or 7a the means used for making 
the coupling or connection between the axle and the cul- 
tivator beams, and could not consist broadly or narrowly 
in applying Tasker’s centrally elevated and pivoted axle 
to a cultivator. 

On page 58, appellant introduced, under objection, 
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a part of an old cultivator which it was claimed was older 
than the 1872 patent, but this cannot be considered, as an 
old machine cannot be used to enlarge a reissue. No 
allusion was made to this exhibit, and we presume that it 
is not relied on, as it is so clearly unlawful. 


It is precisely on this point that the case of Swazn_ 


Turbine Manufacturing Co. v. Ladd, 102 U. S. 408, 
comes in. 

The court says: 

“The mistake of the patentee (or his assigns) seems 
“to have been in supposing that he was entitled fo have 
“inserted in a reissued patent all that he might have 
“ applied for and had inserted in his original patent. The 
“appellant produced on the argument erfzdits tending 
“ to show that the patentee before obtaining his original 
“patent had made and done all those things which are 
“embraced in or covered by the reissued patent,” 
page 413. 

It was held that this kind of a mistake could not be 
cured or covered by a reissue, as it was outside of the law. 


CONCLUSION. 

Upon a review of the case, it seems clear to us that 
the decision of the court below should be sustained, for 
the following reasons: | 

ist. That the patent 6,080 has been unlawfully en- 
larged in its scope, by omission and addition. 

2d. That it was not reissued in apt time. 

3d. That the rights of other parties intervened be- 
tween the original issue and the reissue. 

4th. That the character of the invention has been 
radically changed by the reissue specification. 
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5th. That, under the changes made in the reissue 
specification, the combination of the second claim will ot 
produce or attain the object or purpose therein stated. 

6th. That appellees do not sell cultivators in which 
the parallelism of the wheels is maintained. 

7th. Because thc parallelism of the wheels cannot be 
maintained in the line of progression, by the devices of 
appellees’ machine. 

8th. That the appellees use the Tasker combina- 
tion, instead of the Pattee. 

gth. That the appellees use the Pratt axle of 1864, 
instead of the Pattee axle. 

10th That theappellees use the Tasker wheel spin- 
dles and draw bars, instead of the Pattee wheel spindle 
draft plates. 

11th. That the appellees use a new combination 
instead of Pattee’s combination, as they combine the Pratt 
axle with the Tasker pivoted wheel spindles and draw 
bars. 

12th. That, Tasker having a centrally elevated axle 
pivoted to wheel spindle draw bars, his patent anticipates 
Pattee on the construction of the second claim of 6,080, 
claimed for it by appellant. 

13th. That appellant’s and appellees’ devices are 
not interchangeable. 


14th. That Pattee and Kendall are not pioneers, but 
simply improvers, and are therefore limited to their spe- 
cial devices and combinations. 

15th. That appellees do not use, or have, the rigid 
bar runner of the Kendall patent. 


16th. That appellees’ machine is not automatic. 
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17th. That the runners in appellees’ machine cannot 
be thrown out of contact with the ground dy the draft of 
the team. 
18th. ‘That the appellees’ runners cannot be brought 
into contact with the ground, by simply hanging up the 
cultivator beams. 
19th. That appellees’ runners require setting and 
locking or unlocking, in order to become operative in 
either direction. 
20th. That instead of using the Kendall runners, 
appellees use those made under their own patent. 
21st. That combining runners with wheels for the 
same use and purpose is old in Poling and Robertson. 
22d. That the patent 187,899 is for a mere mode 
of making, which was old in the art, and not a patentable 
subject matter. * 
23d. That the double arch has been abandoned as 


worthless. 
L. L. BOND, 


E. A. WEST, 
For Appellees. 
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THE PATTEE PLow Company, 
Appellant, 


VS. . 


KINGMAN & Co., ef al., 
Appellees. 


ARGUMENT 


In Reply to “Argument for Appellees.” 


MAY IT PLEASE THE CouRT: 


It is—as is stated on p. 3 of ‘‘argument for appellees’’ 
it will be—asserted and insisted that the 2d claim of 
the re-issue ‘‘is a copy of the 1st claim of the original 
‘* patent and that therefore laches cannot be imputed,” 
and an examination of the two specifications shows, not 
‘*that the resemblance between these claims is due to 
‘‘the fact that the lettering of the drawings has been 
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‘‘changed,’’ but to the fact that the claims are the 
same, including, as they do, precisely the same parts, 
combined and arranged in precisely the same manner, 
and for the same purpose. 

Instead of ‘‘ the resemblance between these claims ’”’ 
being due to the change inthe lettering of the draw- 
ings, the apparent difference is due to that fact, so that 
there appears to be an omission of the ‘‘plates BB,’’ from 
the claim of the re-issne patent; which, however, is not 
the case, since the parts designated in the original 
patent by the letters A and B are designated in the re- 
issue by the single letter A, but they are the same 
parts, and are so described in the specifications. 


In the original specification it is stated, ‘‘ A is the 
‘* axle,”’ 
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‘* bowed or elevated at its central part. BB are 
‘* plates secured to the ends of the axle A. The 
‘‘ends of the plates B B are turned outward, 
‘* forming snugs 0b b b b..”’ 


In the Re-Issue specifications it is stated,— 
‘* letter A represents the axle,”’ 
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‘** formed, as shown in the drawings, of an ele- 
‘‘ vated central part, A, vertical side portions 
‘* A! Al, and horizontal projections a a, from 
‘* each of the vertical side portions A'.”’ 


Thus it is demonstrated that the expressions, ** The 
‘‘axle A, having plates B,’’ of the claim of the original 
patent, and ‘‘ The axle A’”’ of the Re-Issue patent re- 
fer to, and are one and the same axle, viz: an axle 
having an elevated central portion and vertical side 
portions with horizontal projections. 

It is true that ‘* The wheel spindle or draft plates 
‘*B B, of the Re-Issue claim are the wheel spindle ~ | 
‘‘ plates C of the original first claim,’’ owing to the 
change in the lettering of the drawing; in other words, 
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‘, the parts designated by the letters B B in the original 
patent are, in the Re-Issue, designated by the letters 

C C; but they are the same parts, and are so. described 
in the specification, it being stated in the original: 


“ CC are triangular-shaped draft plates,”’ 


‘‘from which project snugs ¢ccc, correspon- 
‘‘ ding with the snugs,)0066. D Dare pins or 
‘* bolts passing through holes in the snugs ce, 
‘‘and bb, thereby pivoting the plates C C to the 

| ‘axle A.” | 

| And in the Re-Issue ; 

‘*B B. are draft plates * df ren 

| 
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‘*from which project lugs 0b’ 6b’, correspond- 
‘‘ing with the projections a a of the axle A, to 
‘‘ which they are hinged by vertical bolts C, as 
‘* plainly shown in the drawings.’’— 


So, again, we have ademonstration that the parts de- 
signated in the original claim as ‘‘wheel spindle-plates 
C’’ are the same as the parts designated in the Reissue 
claim as ‘‘the wheel spindle or draft plates B B.’’ 


But it is not true—as stated at page 3 of argument 
for appellees—asalready shown, that ‘‘the plates B.” of 
the original first claim are omitted from the ‘‘Re-Issue 
_ claim,”’ for they are included in that claim precisely as 
they were included in the original claim, the only dif- 
ference being that in the original patent they were de- 
signated by the separate letters B B, whereas, in the Re- 
Issue the entire axle, formed of an elevated central 
part and vertical side portions,—being the plates B B 
of the original patent,—is designated by the letter A. 
The expression ‘‘The Axle A’’ is equivalent to the ex- 
pression ‘‘axle A formed as shown in the drawings of 
an elevated central part A and vertical side portions A’ 
A’,’’ and the same as ‘‘The axle A, having side plates or 
vertical portions B B,’’ as in the original patent; and 
the plates B B must of necessity be a part of the combi- 
nation of the second claim of the Re-Issue, for other- 
wise there would be no means of pivotally connecting 
the draft plates to the axle, and without that the 
wheels could not be retained in the line of progression, 
by the draft of the animals, when one is in advance of 
the other. 

That the elements composing the combination of the 
Ist claim of the original and the second claim of the 
Re-Issue are identical is best shown by grouping the 
parts together, as I have done in this drawing, from 
which it will be seen that, no difference what desig- 
nating letters are used, the parts are the same, bearing 
the same relation to each other, and for the same pur- 


pose : 
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Notwithstanding the admission on the part of the ap- 
pellants that the Re-Issue claim does, and must be in- 
terpreted to include the plates B B of the claim of the 
original patent, the appllee’s persist in contending that 
‘the plates B’’ have been omitted from the claim of 
the Ke-Issue patent; and for no other purpose than to 
call into question the validity of the Re-Issue. 

I propose, however, to dispose of that entire conten- 
tior by here admitting, as already stated, that the 
plates B B are, and must be of necessity, included in 
the combination of the 2nd claim of the Re-Issue; and 
the appellants have never contended that the “tplates B 
B”’ .were not a part of the 2nd claim of the Re-Issue. 

Reference is made to the Pattee patent of 1873, 
and it is stated at page 3, of ‘‘argument for appellees,”’ 
that by ‘‘changes in the specification, the 
‘* axle ”—referring to the axle in the reissue—" is made 
**to conform with the axle of the Pattee 1873 patent.” 

Such, however, is not the case, for the axle of the 
Pattee 1873 patent is the axle of the Pattee original 
patent of 1872, and it is so described in the specification 
and shown in the drawings; in other words, the axle of 
the Pattee patent of 1873 was ‘‘ niade to conform with 
the axle’ of the Pattee patent of 1872. | 

By referring to the Pattee patent of 1873, at page 197 
of the Record, we find it stated : 


‘The nature of my invention relates to impro- 
‘‘ments in that class of cultivators known as corn 
‘* cultivators, and for improvements on which a 
‘* patent was granted to me March 3, 1872,’’ (be- 
ing the Pattee original patent); 


and those improvement did not relate to the axle and 
wheel spindle draft plates, those parts being the same 
as in his 1872 patent; but they did relate to 


‘‘anew and improved device by means of 
‘‘ which the braces which connect the stand- 
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‘ards with the plowbeams are securely held 
‘*in position and readily adjusted so as to in- 
‘*crease or lessen the angle and consequent 
‘*depth of penetration of the plows or shovels. 
‘Tt also consists in a new and improved coup- 
‘*ling device or joint by means of which the 
‘* plow- beams are hinged to the axle, all as here- 
‘‘inafter more fully set forth.”’ 


In the specification of his 1873 patent he described the 
axle and wheel spindle draft plates of his 1872 patent 
as follows : 


‘*A represents the axle, consisting of an elevat- 
‘*ed central portion, A,vertical side pieces A’ A’, 
‘‘and the horizontal projections aa from the 
‘“* lower end of each of the vertical side pieces A’ 
‘* A’. BB are vertical coupling spindles, two of 


‘* which are secured between each Pew of pro- 
‘*jections aa. CC are open framed triangular- 


‘*shaped draft plates, having snugs ¢ c¢, by 
‘* which they are pivoted to the outer ends of the 
‘projections a a, an provided at their forward 
‘‘ends with hooks c’ c’, to which the draft ani- 
‘‘mals may be attached. D Dare the wheel 
‘‘ spindles, secured to and projecting from the 
‘* outer sides of plates C C. E E are the support- 
‘* ing wheels, carried on spindles D D.’’ 


being substantially the same description of the same 
parts as in his original patent of 1872. 

The axle is described as it isin the original patent, 
Consisting of an elevated central part and side pieces, 
and the wheel spindle draft plates are described as they 
are described in the original patent, as being triangu- 
lar-shaped draft plates, having snugs corresponding 
with the snugs of the side plates or pieces. 

If there is any doubt that the axle and wheel spindle 
draft plates of the 1873 patent are the axle and wheel 
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spindle draft plates of his 1872 patent, and that those 
parts are combined and operate in the manner, it is 
completely dispelled by the concluding clause of the 
specification of his 1873 patent, where he says : 


‘* The axle A being hinged directly tothe plates 
‘CC, which carry the wheel-spindles, the same 
‘‘as in my aforesaid patent, their operation and 
‘relative changes of position are, of course, the 
‘* same.” 


Considering that the patentee of the 1872 and 1873 
patents is the one and the same James H. Pattee, may 
it not be said that we have in his 1873 patent a true ex- 
position and interpretation of the construction and op- 
eration of his 1872 patent, for such in fact is the case. 

In his 1872 patent, after describing the axle, ‘‘consist- 
ing of a central portion A, and vertical side pieces A’ A’,”’ 
and ‘‘horizontal projections a’ a’,’’and the wheel spindle 
drait plates as ‘‘triangular shaped draft plates 
having snugs ec’ c”’ corresponding to the snngs 
on the side plates of the axle, to which 
they are to be pivoted, he says—as is obvious and was 
in the original patent of 1872 —to which the draft ani- 
mals may be attached to hooks in the end of the draft 
plate ; but that in no way changes the operation and 
relative changes of position of the parts, for the opera- 
tion and relative changes of position of the parts are 
the same whether the draft animals be attached to a 
hook in the end of the draft plate, or to eveners in the 
end of the draft plate; and it was so understood by 
Pattee, and he expresses that understanding in the con- 
cluding clause of the specification above quoted. 

In view of that statement, it certainly cannot be 
denied that Pattee well understood that his original 
patent of 1872 included attaching the draft animals 
either to eveners secured in the end of the draft plates, 
or to hooks in the ends of the draft plates; in other 
words, by direct hitch to the draft plate. He did so 
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understand it, and it is clearly embraced within the 
limits of his original patent of 1872. 

There is no force in the argument that ‘‘by the ap- 
pellant’s expert the’ peculiar Pattee axle is made to 
mean any axle.”’ 

The use of the expressions ‘‘aaxle,”’ or ‘‘an axle’”’ 
in no way changes the character of the Pattee axle. It 
is still the same, whether teimed “ the axle,”’ ‘a axle”’ 
or ‘‘an axle.”’ 

Undoubtedly the object of the invention is, as stated 
in the claim, ‘‘so that the wheels are retained in the 
‘‘ line of progression by the draft of the animals when 
‘* one is in advance of the other,’’ and the wheels are 
so retained in the line of Qrogression without the use 
of thegevener bars.G and . The evener bars G 
and dal in no way retain the wheels in the line of 
progression ; that result being accomplished by the 
wheel spindles, which support thé wheels, being rig- 
idly attached to the draft plates to which the animals 
are separately attached, either directly or through the 
instrumentality of the eveners, and the wheel spindle 
draft plates being pivotally connected to the axle. It 
is not true that, as stated on page 3 of Argument for 
Appellees, ‘‘the wheel cannot be retained ingthe line 
of progression without the evener bars G and # H,”’ 
for not only is there no proof establishing any such as- 
sertion, but we have the repeated statements of the 
patent to the contrary, and the models demonstrating 
the fact. 

It is stated in the specification of the original 
patent : 

**2. It consists in pivoting the wheels to 
‘the axle in such a manner that the wheels 
‘*may, either one, be advanced forward of 
‘*the other, throwing the axle diagonal with 
‘* the line of progression, while the wheels pre- 
‘‘serve the same relative position to the said 
‘* line of progression.”’ 
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So that according to the statement of the patent 
it is the pivoting of the wheels—that is the wheel 
spindle draft-plates carrying the wheels, to the 
axle in a suitable manner, which permitsof their being 
retained in theline of progression when draftis applied 
to onthrough the draft plate, and not the evener bars G, 7“ 
and ,H. Itisalsostated in the claims, viz., the 1st ) 
claim of the original, and the 2d claim of the reissue, ! 
that the wheels are retained in the line of progression | 
by the axle, A, hinged to the wheel spindle draft ) 
plates; without so much as a suggestion that that 
result is due to or can even be accomplished by | 
the eveners. The wheel spindle draft plates being 
rigid, so long as each animal is separately and in- ! 
dependently hitched to its respective draft plate, ) 
either direct or through the instrumentality of the 


eveners, so that the draft is applied to the draft 

plates, and not direct to the axle, as in the case of i 
the tongue cultivator, the wheels will of necessity <-— 
be always retained in the line of progression, and it ( 


cannot be otherwise. 

The line of progression is the path actually traveled 
by the animals, and not some snpposed cr predeter- 
mined path so that the line of progression of one wheel 
may not be, and frequently is not the line of progres- 
sion of the other—the animals taking different courses, 
as is clearly illustrated by the accompanying cut. | 
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The very purpose and object of Pattee’s invention is 
that no difference what line of progression is taken by 
the animals, each wheel is always retained in its line of 
progression without reference to, and independent of, 
the line of progression of the opposite wheel; and the 
line of progression of each wheel is the path actually 
traveled by the animal controlling that wheel through 
the instrumentality of the wheel spindle draft plate, 
and that too without reference to the other animal con- 
trolling the other wheel through its draft plate, as 
shown in the cut, which also ves to illustrate the 
fact that the evener bars G and can in no way 
affect or change the movement of the wheel, since the 
wheel spindle draft plate, being pivotally connected 
with the axle, must follow every movement of the ani- 
mal, whether attached to the draft plate direct or by 
the eveners, the wheel spindle draft plate turning upon 
its pivotal connection with the axle. 

This is clearly expressed in the second statements of 
iuvention and in clause in the specification. 


‘¢ Either plow may be advanced forward of the 
‘* other and at the same time the beams be kept 
‘* parallel, and the wheels E E, neither inclined 
‘**to the right nor left, the wheel spindles F F 
‘‘retaining their vosition at right angles to 
‘“‘the wheel faces, to the line of progres- 
“sion and to the plow beams, each horse 
‘* drawing his own plow in a great degree inde- 
‘** pendent of the other, either end of the axle A 
‘‘advancing or falling back, turning on the 
‘* pivotal bolts D D;’’ 


and completely disposes of the contention that the 
wheels cannot be retained in theline of progression 
without the evener bars G and links H. 

And it is not only that one wheel may be advanced 
forward of the other; but that they be retained in their 
respective lines of progression—which may be different 
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lines; as is evident from the statement, the wheel- 
spindles F F retaining their position at right angles to 
the wheel faces, to the line of progression and to the 
plow beams, each horse drawing his own plow to a 
great degree independent of the other, for no difference 
what line the animal travels, the wheel spindles retain 
their position at right angles to the wheel faces, and 
to the line of progression, and this owing to the fact 
that the wheel spindle is rigidly attached to the 
draft plate, and the animal attached thereto, Mee 
direct or through the instrumentality of the 
platesr thus communicating to the wheel every move- 
ment of the animal; and this is the case whether the 
hitch is direct or to eveners connected to the draft 
plate, for in both cases the draft is communicated to 
the wheel entirely through the draft plate. Lops 
Furthermore, the office of the evener bars G and dep 
H is stated in the specification to be: 
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‘* Sixth-It consists in thearrangement ofa hitch- 
‘¢‘ing device with the draft plates, which allow 
‘* the draft animals to advance or recede, the one 
‘*ahead or in the rear of the other, without in- 
‘* fluencing the plow beams to the extent of the 
‘* variation made by said animals.”’ 


and their sole purpose is that the plow beams shall 
not be influenced to the same extent as the movements 
of the animal; and in pe ie claim, which includes 
the evener bars G and di , ho mention is made as 
to their having any effect, either directly or indirectly, 
in retaining the wheels in the line of progression. ° 
Retaining the wheels in the line of progression and 
maintaining the parallelism of the wheels are by no 
means one and the same thing, and this fact should 
not be lost sight of, since the distinction is an impor- 
tant one in determining this case. The parallelism of 
the wheels may or may not be retained, depending 
entirely upon the path traveled by the animals, but 
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the wheels are always retained in the line of progres- 
sion, and this whether the parallelism of the wheels is 
or is not maintained. In the Pattee structure, so long 
as the animals pursue parallel paths, the parallelism of 
the wheels is as an incident maintained, but should 
one of thé animals pursue a course different from and not 
parallel with the path pursued by the other, the wheels 
will not maintain their parallelism and yet would 
be retained in line of progression; and the accompa- 
nying cuts serve to illustrate this distinction. 
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This first drawing in which the animals are supposed to 
be travelling parallel paths, shows the one wheel in ad- 
vace of the other, and the parallelism of the wheels 
maintained, due entirely to the fact that the animals 
are pursuing parallel paths, 


whie in this one, in which the animals are sup- 
posed not to have traveled ‘parallel paths,—the path 
pursued by the one animal having deflected considera- 
bly from a straight line, it shows that while the wheels 
are retained in the line of progression by the draft of 
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their respective animals, the parallelism of the wheels 
is not maintained. 

In short, the wheel spindle draft plates being pivotally 
connected with the axle permits of a lateral, as well as 
a forward movement of either of the wheels without in 
any way causing u corresponding movement of the op- 
posite wheel, so that the draft being applied to the 
draft plates, any lateral movement or deflection of 
either of the animals causes a similar movement or de- 
flection of the wheel spindle draft plate to which it is 
attached,which movement of course destroys the paral- 
’ lelism of the wheels, and yet the wheels are retained in 
the line of progression ; not, however, by reason of the 
eveners, but because the wheel spindle draft plates are 
pivotally connected to the axle, and the draft applied 
to the draft plate, and it would be precisely the same 
whether the animals are hitched direct, or to the 
eveners. 

Since it is evident that the wheels are, and can be re- 
tained in thegline of progression without the evener 
bars G and & H, there is no foundation whatever 
for the argument that ‘‘those two parts must be 
‘* brought into the claim by intendment.’’ To so inter- 
pret the second claim of the re-issue would be to make it 
identical with the sixth claim, for which there is not the 
slightest justification, and the effect of which would be 
to defeat the expressed intention and object of the in- 
ventor; if not, why the omission of the eveners in the 
2d claim, and their addition to the 6th claim ? 

No case is cited, nor do I believe one can be found, 
where this Court has interpreted a claim by reading 
into it that which was intentionally omitted, and the 
effect of which would be to make it identical with 
another claim. Such indeed would be a strange appli- 
cation of the rule of construction, and finds no author- 
ity in any of the cases determined by this Court. 

Equally without foundation is the statement, on page 
4 of the argument for appellees, that ‘*‘ The purpose of 
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‘* the second and sixth claims is the same, and this 
‘‘ purpose can only be accomplished by the combina- 
‘* tion of the 6th claim.”’ 

The purpose of those claims is by no means the same. 
The purpose of the second claim is retaining the wheelsin 
the line of progression by the draft of the animal when 
one is in advance of the other, without reference to the 
extent of the movement of the plow beam; and the 
purpose of the sixth claim is, while retaining the wheels 
in the line of progression by the draft of the animal, to 
limit the movement of the plow beams, so that they are 
not influenced to the extent of the variation made by 
the animal, which is alone accomplished by the eveners 
G and bars H. So far, however, as retaining the 
wheels i®the line of progression by the draft of the 
animal, that is accomplished by the combination of 
the second claim, and without the use of the eveners. 
If the purpose of the second claim, that is, the re- 
taining the wheels in the line of progression by the 
draft of the animals when one is in advance of the 
other, cannot be accomplished by the combination of 
the 2nd claim without the eveners Gand bars H, why 
was not that fact established by the proofs, instead of 
being Jeft to the unsupported statement of counsel ? 
If, however, it is a fact, it can easily be demonstrated 
by the models, and I challenge the counsel for the ap- 
pellees to demonstrate it to this Court. The Court can 
determine it for itself by taking the model of the 
Pattee patent and first applying draft to the outer 
end of the eveners, and observing the movement of the 
wheels, and then removing the eveners and applying 
draft to the outer end of the draft plate and observing 
the movement of the wheel ; for it will be found that 
in both cases the result is precisely the same, and that 
the wheels are always retained in the line of progres- 
sion when one is in advance of the other, without refer- 
ence to whether the draft is applied to the draft plate 
direct, or through the eveners attached thereto. 
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In asking this Court to read the eveners G and bar H 
into the second claim of the re-issue, the appellees admit 
that the eveners torm no part of the combination ex- 
pressed in the claim, and sv far as the inventor is con- 
cerned, were not intended to be elements of that com- 
bination ; yet they ask the Court to defeat the inten- 
tion of the inventor. 

The fact is that Pattee fully realized the importance 
of the combination as expressed in the second claim, and 
that it was the essence of his invention, without refer- 
ence to the evener bars or to the manner of securing 
_ the plow beams, to which other of the claims relate, 
and for that combination he made his separate and dis- 
tinct claim. That combination secured, he proceeded 
to claim the additional features of invention, one of 
which was for the use of the eveners, in connection with 
the combination of the axle and wheel spindle draft 
plates, to lessen the movement of the plow beam, theor- 
etically a very desirable thing, but not of sufficient 
practical value to warrant its general adoption. 

And that he fully realized the fact that the combina- 
tion of the first claim of his original patent, which is the 
second claim of the re-issue, was an operative and prac- 
tical combination without the use of the eveners— 
which are simply hitching bars—and that the animals 
could be attached direct to the draft plates, is estab- 
lished by the proofs in this case, from which it appears 
that in his first experimental machine as well as in all 
machines manufactured by himself and associates for 
the trade, the animals were hitched directly to the draft 
plate, such being his preferred construction. 


Mr. Pattee himself testified (Rec., p. m 62): 


‘¢Q. In all cultivators which you have manu- 
‘*‘ factured for the trade, and from the very com- 
‘* mencement, have they not been so constructed 
‘‘ that the horses were hitched direct to the draft 
© plate ?. 

‘A. Yes.” 
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As to that part of “Argument for Appellees” 
entitled “Changes by Re-Issue,” (commenc- 
ing on page 5). ¢ 


Gage (Denchtfield case), the second claim of the reissue 
being the same as, and a re-statement of the Ist claim of 
the original. 

Undonbtedly one of the recognized tests in deter- 
ming as to the enlargement of a claim in a reissue is, 
would the device which is alleged to infringe the re- 
issne claim have infringed the original claim? If not, 
it is proof of an enlargement. 

Applying this test to the second claim of the reissue we 

' find there has been no enlargement, for not only would 
: the cultivators sold by the appellees have infringed the 
f claim of the original patent, as they do infringe the 
claim of the reissue, but any structure, including 
that shown and described in the Cooper patent referred 
to, that infringes the claim of the reissue, will be found 
to infringe the claim of the original, and this without a 
single exception. 

In both the original and reissued patents, the *‘plates 
B”’ are made separately, and then rigidly secured to the 
ends of the axle so as to form a part thereof; but it is 
immaterial whether the plates be made separately, and 
then rigidly secured to the axles, or the plates and 
axles cast, or otherwise made, in one piece, so long as 
the axle is composed of an elevated central part and 
vertical side portions provided with horizonal projec- 
tions, so asto permit of the axle being pivoted to the 
—_ wheel spindle draft plates. Certainly one wonld not 

| escape the charge of infringement by casting the three — 

pieces, to wit, the elevated central portion and the 
vertical side portions provided with horizontal projec- 
: ttions, in one piece, instead of casting, or otherwise for- 
. ming, those three parts separately, and then rigidly se- 


' 
i This case does come within the case of Herring 2. 
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curing them together; for in both cases the result would 

be an axle composed of an elevated central part and 

vertical side portions provided with horizontai projec- 

tions. 7 > 
But all that is immaterial as to this case, since in ‘ 

both the cultivators sold by the appellees the verti- 


cal side pieces or frames are separate pieces, secured {to = 
the elevated central part of the axle by bults, as clearly 
shown in the accompaning cuts representing the axles ; 


of those two cultivators 
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in which, A represents the elevated central part ; A’ A’ 
the vertical side pieces or frames and aa the horizon- 
tal projections by which the the axles are pivotally 
connected with the draft plate ; so that even assuming 
the first claim of the original and the second claim of the 
re-issue to be limited to an axle composed of three 
parts, separately formed, and subsequently secured 
together, the appellees infringe, since they have that 
precise construction and arrangement of parts. 

The hair-splitting character of the argument for 
appellees is fairly illustrated in the passage—page 8; 
‘* Pattee’s device is here improperly called an axle, as 
“it is nothing but a connected bow or ‘beam yoke,’ 
‘‘and it is so called in the 1877 patent. It is in no 
‘*sense an axle, for it carries neither a wheel nor 
‘* wheel spindles, and as a separate device, wheels can. 
‘* not be attached to it.”’ 

What if it is improperly called an axle? the fact 
remains that the central elevated portion and the side 
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s having horizontal proj 
the strictest sense of the 
by pivotal connec 
rrying the wheels 


ections consti- 
word, since it 
tion the wheel 
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plates or frame 
tute an axle in 
carries or supports 


spindle draft plates ca 
Undoubtedly both the first claim of the original and 


the second claim of the re-issue are combination claims, 
and the elements composing the combination of those 
claims are identical in every respect, and the claims are 
the same (see cut on page ~), no difference whether 
the combination is said to consist of three or five parts 
—depending upon how you designate the axle, whether 
as one piece composed of three parts, or as three parts— 
as in either case it is the same axle, composed of the 
same parts, namely, the central elevated portion and 
vertical side portions, plates or frames, and it matters 


not whether you say: 
‘«« A is the axle bowed or e 

‘part; B Bare pla 
‘saxle A; the ends 

‘«s outward, forming snugs 


levated at its central 


tes secured to the end of the 
of the plates B B are turned 
bbb b,”’ 
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language employed to designate those parts 


a rte in the argument for appellees, ‘‘ the re- 
adaee came without question, a combination of 
Sve wee (referring to the axle formed of an ele- 
a - and verfical side portions witly hori- 
roma = lons as one part, and the wheel spindle 
a pg as the two other parts), then the first 
sr io — is for a combination of the same 
ae nal a to demonstrate this, and avoid con- 
couse ry aced together the parts composing the 
are serie the original and re-issue claims, in con- 
sean gs a ption of those parts in the specifica- 
= = meee e Court.can determine it with refer 
physical parts and not with reference niger 
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as in the original patent; or ‘‘ the letter A represents the 

‘‘ axle, formed as shown in the drawings of an 

4 ‘¢ elevated central part A, vertical side portions 

** A’ A’, and horizontal projections @ a, from 
‘* each of the vertical side portions A’,’’ 


as in the re-issue. 

This is best and conclusively demonstrated by ref- 
erence to the parts themselves illustrated in the fore- 
going cuts. 

And it will be seen that the axle considered 
asa whole, is one piece, but considered with refer- 
ence to the parts composing that whole, it is three 
pieces, viz: in the original, the central part A and 
side pieces B B, and in the re-issue central portion A 
and side pieces A’ A’. However, you designate the 

as elements of the combination of the lst claim of the 
original, and whether you say it is a combination of 
three or five elements, it is precisely the same in the - 
second claim of the re-issue. 


A is the axle, viz: < 


-w eS 


To a a2 aw wR 


* ho 


bowed or. 

elevated at its central part. B Bare plates secured to, 
the ends of the axle A. The ends of the plates BB are, 
aaa turned outward forming snugs dD b b b. t 
| C C are triangular-shaped draft-plates 


~~ qa. o- ' Ww 


from which 

project snugs ccc c, corresponding with the snugs 

6666. DD are pins or bolts passing through holes 

in the snugs c c and d d and thereby pivoting the plates 
cc to the axle A. | 

EE are the wheels. F F are the wheel-spindles, 

. their inner ends shouldered, threaded, and secured in 

| |slots ¢ c in the lower ends of the plates C C by nuts /7. 
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A represents the axle, viz: 


o 


formed, as shown in the drawing, of an elevated centra 
part A, vertical side portions A’ A’ and horizontal por- 
tions a a from each of the vertical side portions A’. 

B B are draft plates 


, from 
, which project lugs b’ d’ corresponding with the pro- 


| jections a a of the axle A, 
| to which they are hinged by vertical 
bolts c, as plainly shown in the drawings. | 
D D are the supporting-wheels. E E are the wheel- 
spindles, their inner ends shouldered, threaded, and 
sured in slots ¢ in the lower ends of the plates B by 
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This comparison will also dispose of the absurd 
contention that ‘‘two elements of the original 
‘‘combination are omitted from the re-issue 
claim ’’—J suppose referring to ‘the side plates B B 
having horizontal’ projections 6 6, which in 
the re-issue are the parts A’ A’ with horizontal pro- 
jections aa. Admitting that ‘‘the combination of the 
second claim is for the axle A as one element and the two 
draft plates as the second and third elements,’’ as 
stated on page 8 of ‘‘argument for appellees,’’ it falls far 
short of estahlishing an omission in the claim of the 
eon since the axle A of the combination— 
treating it as one element—is still the axle described in 
the specification formed, asshown in the drawings, of 
an elevated central part A, vertical side portions A’ A’, 
and horizontal projections @ a from each of the vertical 
side portions A’ A’, and precisely the same axle, 
whether spoken of as one element composed of three 
parts, or as three elements, as in the original patent. 

Most certainly ‘it does not require argument to show 
‘*that a combination of five elements isa narrower 
‘*combination than one of three elements only,’ but 
there is no such proposition involved in this case, 
since there has been no omission of any kind,gr nature 
whatsoever in the claim of the eee eaeet much 
less an omission of two elements. 

The fallacy of the ‘‘argument for appellees’’ as to the 
invalidity of the re-issue is clearly shown in the state- 
ment (on page 9): ‘* The original first claim was for an 
‘* axle having end plates of a special construction, and 
‘*the claim was for ‘the axle A having plates B 
‘‘ hinged,’ etc., while this element of the re-issue claim 
‘‘is narrowed to ‘the ‘axle A, hinged,’ etc., 
But how hinged? There must of necessity be some 
means for hinging the axle to the wheel spindle draft 
plates, and the means in the Re-Issue are precisely the 
same as in the original patent, to wit, the vertical side 
pieces or portions with horizontal projections having 
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snugs corresponding with the snugs on the wheel spindle 
draft plates, and not only are those side portions 
or plates necessary to both the combination of 
the first claim of the original and the second claim of the 
Re-Issue, but their omission would mean the omission of 
means for hinging the axle to the wheel spindle draft 
plates, which would utterly destroy the combination 
and structure. Furthermore, the language of the claim 
is not ‘‘any axle,’’ but ‘The axle A,” designated by a 
letter of reference, which is shown in the drawing and 
described in the specification, as provided with means 
for permitting it to be hinged to the wheel spindle draft 
plates, and itis limited to such an axle. As already 
stated, there is no foundation whatever for the criti- 
cism upon complainant’s expert's use of the words ‘*a, 
an’’ and ‘‘the,’’ for whether it be ‘‘a axle,’ ‘‘an axle,’’ or 
‘* the axle,”’ it is all the same so long as it is designated 
by the letter A, thereby referring to one and the same 
device. 7 

It is not contended that the claim, either of the orig- 
inal or Re-Issue patent, covers ‘‘ any axle” or bow 
that would connect the two sides together, but they do 
cover any axle having the same or equivalent means for 
hinging it to the wheel spindle draft plates, whether 
those means be identical with those shown and de- 
scribed in the Pattee original and Re-Issue patents, or 
the legal equivalents thereof, and especially so since the 
sole object of the side plates or portions forming a part of 
the axle is to provide suitable means to enable the axle 
to be hinged to the wheel spindle draft plates. 

It is earnestly contended that, with a liberal applica- 
tion of the doctrine of equivalents, any equivalent 
means for accomplishing the same result in substan- 
tially the same manner would be within the claims of 
both the original and reissued patents; and certainly 
that doctrine applies with equal force to the original as 
the Reissue. In view of the prior state of the art the 
original claim would undoubtedly have been interpreted 
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to cover any construction of axle provided with means 
such as plates or side portions or their equivalents for 
hinging the axle to the wheel spindle draft plates. 

Comparing—as requested on page 8 of the ‘‘Argument 
for Appellees’’—‘‘the Appellees’ machine with the orig- 
inal Pattee patent,’’ itis found thatthe Appellees’ ma- 
chine would have infringed the first claim of the origi- 
nal patent, for the axle, or yoke, of the Appellees’ 
machine is the axle or yoke of the Pattee original pat- 
ent; and has the plates B B of the first claim of the 
original patent. 

It is idle to argue to the contrary, since an examina- 
tion of the cultivators sold by the Appellees shows the 
presence of those plates, and the repeated assertions 
that the cultivators sold by the Appellees do not con- 
tain the ‘plates B”’ of the first claim of the original 
patent are the wildest flights of imaginations, as demon- 
strated by an examination of the axle of the cuitivators 
sold by the Appellees, represented in the cuts at 
page 2 [ , which show the presence of the plates BB, 
with outward ends forming snugs of the first claim 
of the original patent, those plates in the cut being 
designated by the letters A’ A’, and the outward turned 
ends forming snugs by the letters a a. 

Having asserted that the second claim of the re- 
issue has been enlarged by omission of ‘* plates B B,”’ 
it is now asserted (at page 10 of argument for ap- 
pellees) that ‘‘the second claim has been enlarged 
‘*by additional matter inserted into the reissued 
‘** specifications.” It is not asserted, however, that 
‘‘additional matter’’ has been inserted into the 
second claim of the reissue. The sum total of the 
argument is, only differently expressed, that the 
eveners are to be treated as elements of the claim, 
and the effect of their omission and hitching di- 
rectly to the draft-plates, instead of to the eveners is to 
enlarge the claim, as would undoubtedly be the case if 
the eveners were elements of the claim, but if they are 
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not elements, as I insist they are not, that then dis- 
poses of the entire argument of the enlargement of the 
claim by addition to the specification. 

The sole requirement of the claim is, ‘‘so that the 
‘‘ wheels are retained in the line of progression by the 
‘‘ draft of the animals when one is in advance of the 
‘‘ other,’’ and this, as stated in the claim, likewise in 
the specification, is accomplished by the combination 
of the axle A —meaning thereby the axle consisting of 
an elevated central portion, and vertical side portions— 
hinged to the wheel-spindle or draft-plates, B B. There 
is no statement, eitherin the claim or specification of 
the original or reissue, that that result is accomplished 
by, or is to the slightest degree due to the use of the 
eveners. On the contrary, we have the express state- 
ment that itis accomplished by the combination without 
the eveners, and such is the fact; the statement of in- 
vention in the original patent being —‘‘2. It consists in 
** pivoting the wheels to the axle in such a manner that 
‘* the wheels may, either one, be advanced forward of 
‘* the other, thereby throwing the axle diagonal with 
‘* the line of progression, while the wheels preserve the 
‘*same relative position to the said line of progression.” 

In both the original and Re-Issued patents it is 
stated—‘* I [are hooks on the outer ends of the even- 
‘ers GG, to which the draft animals are attached.”’ 
But that has no reference whatever to the combination 
which is the subject of the second statement of inven- 
tion and first claim of the original, and the second 
statement of invention and the second claim of the 
Re-Issue. Furthermore, that is not the only manner 
of attachment indicated in the original patent, for 
having stated in the second statement of invention, and 
in the descriptive part of the specification relating 
thereto that the wheels are retained in the line of pro- 
gression by the wheel-spindle draft plates being piv- 
oted to the axle, the point of attachment direct to the 
draft-plates .was clearly indicated, and it would have 
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been impossible to have attached the animals in any 
other manner. Furthermore, the use of the term ‘‘ tri- 
‘anvular-shaped draft-plates’’ was sufficient to indi- 
cate that the animals were to be attached to the forward 
ends of the draft-plates; draft-plates, because the 
draft was to be applied thereto. 

The same thing is again indicated in next to the last 
paragraph in the specification of the original patent ; 
and even if the specification were entirely silent upon 
this point, the claim itself is sufficient to indicate the 
point of attachment direct to the draft-plate, and 
justifies the statement in the specification of the 
Re-Issued patent that ‘*the draft animals may be 
‘attached direct or by any suitable device to 
‘the projecting forward ends of tke draft- 
‘* plate.’ The inserting of that statement in the 
specification of the re-issued patent was simply making 
the directions as to the manner of attachment more 
specific and exact, in no way changing the character of 
the invention or the scope of the claims, and as clearly 
within the rule laid down by this Court in Eames 2. 
Andrews, 122 U. S., 60. where the Court said: 

‘* There is nothing in these additions and amend- 
‘* ments which either was not virtually contained by 
‘* reasonable implication in the original description, or, 
‘‘if new, amounted to more than specific and exact di- 
‘* rections to supplement those contained in the origi- 
‘‘nal. The invention is not differently described, and 
‘‘ is not described so as to be a different invention, nor 
‘* is the claim enlarged.”’ 

The only enlargement of the specification, and the 
one complained of, is the introduction into the Re-Issue 
specification of the words ‘‘ to which the draft animals 
‘* may be attached direct or by any suitable device,”’ 
and the argument’ is that ‘‘this change’? * * * 
‘‘ defeats the stated action of the Re-Issue second, and 
‘* the original first claim.’’ If this were so, then there 
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might be some foundation for the argument advanced, 
but it is not so in any sense whatsoever. 

It is admitted that ‘‘it is stated in both claims that 
‘* the object of the combination is ‘so that the wheels 
** ‘are retained in the line of progression by the draft 
***of the animals when one is in advance of the 
‘* *other,’’’ but it is argued that that is accomplished 
by the eveners, and not by direct hitching; which is 
the same old argument, and finds no support either in 
the patent or in the machines; an examination of the 
machines clearly demonstrating that the wheels are re- 
tained in the line of progression when the animals are 
attached direct to the draft-plates. 

Itis of no consequence, so far as retaining the 
“wheels in the line of progression, whether the draft 
be applied direct to the end of the draft-plates, or 
through the instrumentality of the eveners hitched 
to the ends of the drait-plates, as in both cases the 
wheels are kept in the line of progression in precisely 
the same manner and to precisely the same extent—in 
both cases the draft being communicated to the wheel- 
spindles through the draft-plates, to which they are 
rigidly connected. It is, as stated in both the original 
and re-issued patents, the hinging of the wheel-spindle 
draft-plates to the axle that permits of the wheels be- 
ing retained ir the line of progression, and not by rea- 
son of any peculiar manner of hitching or applying the 
draft. 

It is said that without the eveners either wheel is li- 
able to get out of the line of progression, but we are 
not told how such a thing is possible, and in point of 
fact it is impossible, since the wheels follow the draft 
of the animals and the path traveled by the ani- 
mals is the line of progression, thus demonstrating that 
it is utterly impossible for the wheels to get out of the 
line of progression. Wesimply have the naked state- 
ment, without anv attempt whatsoever to demonstrate 
the fact, for if it is a fact it can easily be demonstrated; 
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and in this connection it is to be remembered that there 
is no testimony in the case to that effect. | 

Bearing in mind-that the line of progression is the | 
path actually traveled by each animal, and that the 
wheel-spindle and draft-plates are one, being. rigidly 
connected, and that the animals are hitched directly to 
the draft-plates, it will need no argument to satisfy 
even the most inexperienced that the wheels must of 
necessity be always retained in the line of progression, 
and being so retained, the wheel-spindles retain their 
position at right anglesto the wheel faces and to the 
line of progression. 

It is impossible in either the appellees’ cultivators or 
the Pattee cultivator, whether the eveners are orare 
not used for ‘‘either wheel”” * * * to get ‘‘across 
the line of progression.’’ Such a thing is an absurdity 
and utterly impossible. If such a thing is possible in 
the appellees’ cultivator, precisely the same thing would 
> take place in the Pattee cultivator, both with and with- 
+ out the eveners. Dispensing with the eveners in no 

way affects the operation of the machine, and does not 
defeat the stated object and purpose of the claim, for 
the wheels are retained in the line of progression, with- 
out the eveners, and it cannot be otherwise, considering 
the construction of the machine. 
It is not true, as stated at page 11 of the argument 
for appellees, that the ‘‘ following of the animal singly 
‘‘is the very thing in his (that is Pattee’s) original 
‘* patent provided against and to be overcome.”’ On the 
contrary, it is the very thing sought to be accomplished 
in and,by his original patent, the essence, so to speak, 
of his invention being that his construction permits of 
each wheel following its animal separately and 
independent of the other wheel and its animal, and 
were it not so, the wheel could not be retained in the 
- line of progression ; so that we see that, ‘“ this little 
7 ‘* change in the specifications,’’ to wit, ‘* that the draft 
. ‘‘animals may be attached direct or by any suitable 
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** devices’ to the draft-plates’’ does not ‘** change the 
‘character of the machine itself.”’ In both the orig- 
inal and reissued patent the wheels always folluw the 
team, that is, each wheel follows its respective animal, 
and by reason thereof, and the wheel-spindle draft- 
plates being pivotally connected to the _ axle, 
the wheels are always maintained in the line 
of progression. ‘The same is equally true in the culti- 
vator sold by the appellees. Hitching direct to the 
draft-plate instead of to the eveners in no way enlarges 
the claim, nor does it change the character of the ma- 
chine or its operation. 

I fail utterly to comprehend bow it is possible in 
either the appellees’ cultivators, or the appellants’ 
cultivators for either or both wheels to get out of the 
line of progression,and had not counsel for the appellees 
fallen into the error of regarding the line of progression 
as some supposed or imaginary line,—as for instance 
the row of plants,—no such assertion would have 
been made. In the appellees’ cultivators the wheels fol- 
low the horses, and are thus maintained in the line of 
progression in exact accordance with the require- ments 
of the first claim of the original patent; so that, judged 
by that standard, there has been no enlargement in 
the second claim of the re-issue by the addition to the 
specification, nor has the second claim of the re-issue 
any wider scope and range than the purpose of the first 
claim of the original patent, nor does it take in a class 
of machines oran organization which the stated pur- 
pose of the original patent was to avoid. On the con- 
trary, it takes in that, and only that, which was the 
stated purpose of the first claim of the original patent. 
If in the culivators sold by the appellees the wheels 
are not retained in the line of progression,then of course 
there would be no infringement of the second claim 
of the re-issue, and there would have been no infringe- 
ment of the first claim of the original. But they are 
retained inthe line of progression, and always so re- 
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tained,sothat the appellees’ cultivators infringe the sec- 
ond claim of the re-issue and would have infringed the 
first claim of the original. The claim has not been enlarg- 
ed by the addition of direct draft, for that was included 
in the first claim of the original patent, nor does apply- 
ing the draft direct change in the least the character 
of the machine. | 

In considering the question of infringement as bear- 
ing upon the question of enlargement of the claim of 
the reissue, it is of no consequence whether you speak 
of the line of progression as a line parallel with the 
rows of plants being cultivated, or the paths actually 
traveled by the animals respectively, as in either case 
the course of the wheels, and their movements both 
forward and laterally are precisely the same and to 
precisely the same extent in both the appellants’ and 
appellees’ cultivators 

The argument that the scope of the second claim of the 
reissue has been enlarged by additional matter inserted 
in the reissue specification is equally untenable, as is 
the argument that it has been enlarged by the omission 
of the plates B B. 

The cases cited in support of the argument as to the 
enlargement of the second claim of the reissue have no 
application whatever to the facts of this case. 

Little need be said in criticism of the argument en- 
titled ‘* Intervening Rights,’’ (page 13 of the argument 
for appellee). The question of intervening rights does 
not arise in this case, and if it did, the record fails to 
show any intervening rights, since there is no pretense 
that anyone manufactured cultivators embodying 
Pattee’s invention during the period between the issue 
and reissue of the patent; the patents to Miller and 
Cooper create no intervening rights, for as I have - 
already stated, if the patents to Miller and Cooper doin- 
fringe the second claim of the reissue,: they dg likewise 
infringe the first claim of the aco an aad the 


Cooper patent, the structure therein shown does, in my 
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opinion infringe the second claim of the re-issue, and it 
would also have infringed the first claim of the original. 
The point made by counsel for appellees as to the 
Cooper patent is the same argument that the first 
claim of the original patent included the eveners, and 
that the second claim of the re-issue does not, so that the 
Cooper, which does not show eveners, would not have 
infringed the original claim, while it does infringe the 
re-issue. If, however, the first claim of the original pat- 
ent did not include the eveners, then that disposes of 
the claim of intervening rights based upon the Cooper 
patent. 

In conclusion, paraphrasing the conclusion (at page 
15) of the argument for appellees,it seems to be ineven- 
itable that this re-issue patent No. 6080 is valid for 
the following reasons: 

Ist: Because the surrender and application for re- 
issue was made within a reasonable time, to wit, within 
two years and five months. 

2nd: Because it was obtained before the rights of 
others intervened. 

3rd: That the claim has not been unlawfully en- 
larged, either by omission of the plates B B, from the 
claim, or by adding a direct hitch to the draft plates. 

4th: That the re issuesecond claim is for the same in- 
vention as that described in the original patent and 
specified in the first claim thereof. 

5th: Because tbe description of the ain in the 
re-issue patent does not defeat the object and purpose 
stated in the original patent and in the claim in con- 
troversy, the object and purpose of the original and re- 
issue patents being identical. 


As TO THE ‘‘ PRIOR AR?.”’ 
(At page 15 of Argument for Appellees. ) 


No better argument, in view of the well-settled rule 
that the claim for a combination is not defeated by 
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showing the prior existence of different parts separately 
considered and never before so associated, is necessary to 

¢ illustrate the striking character and a of Pat- 
tee’s invention. 

It is, as I understand the argument for aaaalivtn 
conceded that the Pattee structure, and especially that 
part thereof which is the subject of the first claim of the 
original’ and the second claim of the Re-issue, is not 
found in any prior patents offered in evideuce. The 
burden of the argument is that certain of the parts used 
by Patteeare found in prior patented structures, and 
that certain of the prior patented structures could be so 
reconstructed by addition and omission—and it should 
have been added, invention—as to convert them into 
the Pattee structure or something that would givea 
resemblance to it. 

It is true that the patent to Constant of 1851 shows a 
tongueless parallel—by which I suppose it meant paral- 
lel beams—cultivator, in which the inside beams are 
free to move vertically and laterally. independent of 
each other, those inside beams being two ordinary plow 
beams, fastened by means of a clevis to the end of the 
front bow, connecting the parallel beams, and their ver- 
tical and lateral movement is due to the fact of their 
pivogal connection by means of the clevis, as stated. 
While the horses are hitched directly to the outer plow 
beams, one to each beam, as in the case of an ordinary 
plow, they have no effectzwhatsoever npon the inside 
plow beams. The Constaiit pamel Te not Alexible. It is an 
absolutely rigid frime machine, in the strictest sense, 
and I am at a loss to understand what authority Appel- 
lees’ Counsel has for stating in his brief—as he does at 
page 15—that ‘‘the machine is flexible.” It is not 
only not fiexrible, but it does not contain a single ele- 
ment of the Pattee combination, except that it has aae 
arched bow which is however rigidly connecting the sides 

. of the frame. Furthermore, the Constant is a drag and 
not a wheel cultixator, and is so radically different and 
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entirely foreign to the Pattee structure as not to require 
further notice, other than to deny the statement on page 
16 that ‘everything that can be done or accomplished by 
‘‘ the Pattee machine can be done or accomplished by the 
‘* Constant machine,’ which is without the least foun- 
dation, for the Constant machine being rigid, one side 
cannot advance forward of the other; in short, it pos- 
sesses none of the characteristic features of the Pattee 
structure, and its sole resemblance to it rest in the fact 
that both cultivators are to be used in the cultivation 
of growing crops. 

The Smith patent of 1855 is not a tongueless culti- 
vator, nor is it a wheel cultivator; it is simply two 
plows connected together by straight bars and the 
horses are hitched directly to a single-tree attached to 
the front of the plow beams, 

The English patent to Tasker of 1859 has been so fully 
considered by me in my argument that I will here con- 
fine myself to simply denying some of the many un- 
founded statements as to its copstruction and opera- 
tion. 3 
The Pattee machine has no ‘ projecting bars’’ like 
in the Tasker, nor are the draft-plates in the Pattee 
cultivator connected together in any manner or way 
whatsoever, much less so connected that the wheels 
will always maintain their parallelism even when one 
is in advance of the other, for, as a matter of fact, and 
as I have pointed out at length, they will not always 
maintain their parallelism any more than they will in 
the Buford, and one of the essential features. of the 
Pattee combination is that it permits of either wheel 
moving laterally, which movement of either wheel of 
necessity destroys their parallelism. 

The difference in construction between the Tasker 
and the Pattee machine is even greater than ‘‘ appear- 
‘‘ance would at first indicate.’’ There are no draft- 
plates nor any suggestion of draft-plates in the Tasker 
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patent. On the contrary, the draft is a central draft, 
and not applied through the wheel spindle. 

The Tasker machine does not contain an axle hinged 
to the wheel.spindle or draft-plate so that the wheels 
are retained in the line of progression by the draft 
of the animals when one is in advance of the 
other, for, asa matter of fact, the Tasker construction 
will not permit of any such operation. .Furthermore, 
ohe animal cannot travel in advance of the other, 
for they are hitched centrally so as to give a 
central draft to the plow-beam and the wheel spindles 
being connected, every movement of the one wheel 
causes a corresponding movement of the other, and at 
the same time prevents oné wheel travelling in advance 
of the other in the sense of the Pattee patent. As I 
have already pointed out, the turning round at the end 
of the rows as shown in the drawing of the Tasker pa- 
tent, and as in the case of the ordinary carriage running- 
gear, cannot be said to be one wheel travelling in ad- 
vance of the other, although the outer wheel has to 
travel a larger circle than the inner. 

Of course in the Tasker machine the parallelism of 
the wheels is always maintained, and this too without 
reference to the course of the animals, for the construc- 
tion is such as to make it utterly Impossible for them 
to get out of parallelism, and therein is one of the great 
distinctions between the Tasker and the Pattee. The 
difference between the Pattee and Tasker principle is 
clearly illustrated in the accompanying cut. 
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There is no authority whatever fcr ‘leaving out the 
‘coupling between the two bars in the Tasker 
‘* machine,’’ and to do so would be doing violence to 
the explicit directions contained in the specification. 
Furthermore, if the coupling was omitted, it would not 
change the character or operation of the Tasker 
machine, since, as [ have already pointed out, the plow- 
beam which is supported in a journal in the axle, pre- 
vents any differenct operation. 

It would require an entire re-construction of the Tas- 
ker machine to convert it into the Pattee, and such ss 
no one Without a full Knowledge of Pattee’s invention 
could accomplish. 

Here, again, we havean illustration of the fact that the 
argument for appellees, as to the Tasker patent is based 
solely upon the assumption that the second claim of 
the Pattee Re-Issue includes the eveners, and if I am 
correct in my assumption that the eveners are no part 
of that combination, then the argument for appel- 
lees leads to the conclusion that the Pattee combina- 
tion is not found in the Tasker patent, since there is no 
longer even a foundation for contending that there is 
authority or reason for omitting the coupling bar in 
the Tasker structure. No violence is done in omitting 
the eveners in the Pattee structure, since they were 
omitted by Pattee himself, and made no part of the 
combination of his second claim, whereas violence is 
done in omitting any part from the Tasker structure, 
since there is no authority for it in the patent, norany- 
thing that even suggests it. 

The Pattee and Tasker machines are not substantially 
alike without change, and they are not substantially 
alike even when changed, as suggested, by the omis- 
sion of the connecting bar. In the Pattee structure 
each wheel is entirely guided by its own horse, sepa- 
rately and independently of the other, and such 
is the case both when the eveners are used, and 
when they are not used, but at no time and under no 
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circumstances is such the case in the Tasker, as illus- . 
trated in the foregoing cuts. | 
, It is worthy of note that while the argument for ap- 
‘ pellees lays such great stress upon the connecting bar, 
it fails to make any mention of the pluw-beam, and the 
fact that even with the connecting-bar removed, the 
plow-beam renders a change of operation impossible ; in 
other words, that before the operation of the Tasker ma- 
chine can be changed in any respect whatsoever, you 
have got to, not only remove the cross-bar, but re- 
move the plow-beam and change the manner of applying 
the draft. 
In no sense can it be be said that ths axle of the 
Pattee structure has, or performs the office of a double- 
tree. It is another one of appellee counsel’s imagina- 
tions, found necessary in order to carry out, if possible, 
their most illogical, irrational and unfounded argu- 


ment. 
- If Tasker’s machine contains all the virtues claimed 
‘ for it, and does in effect contain Pattees structure, 


why—as [ inquired in my argument—is it that it was 
not recognized by Tasker or some one of the many 
enterprising agricultural implement manufacturers 
before Pattee, and why was it left to him to recognize 
and develop it thirteen years thereafter, and then to be 
copied by others? It was not until the requirements : 
of this case demanded it, that anyone so much as in- | 
timated that the Tasker contained the merits now | 
claimed for it, and the fact is that it shows nothing of 
the kind. 
‘* The differences between Tasker and Pattee, which 
‘‘are not merely mechanical,’’ are not *‘ solely in the 
** differences of the hitching devices.’’ While that is 
a difference, and a very great one, even if that be re- 
moved, the Tasker would not then be the Pattee, nor 
would it have the operation of the Pattee.’’ It does 
< indeed make a very great difference that Tasker’s 
~ device was fur the front end of a plow-beam, for it is 
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owing to that fact that it required a peculiar construe. 
tion of axle, and one which made it utterly impossible 
for the machine to contain the Pattee invention even 
with the cross-bar removed, 

The fact that Tasker states, that *‘in place of using 
‘*two cylinders and vertical spindles, one on either 
‘* side of the beam, a single vertical spindle may be em- 
** ploved, placed perpendicular to the centre of the tube 
‘‘on the end of the beam, the axle of the wheels locking 
‘* freely round this spindle as a fixed centre of motion,”’ 
shows that he never had.an idea that his machine 
could possess or could be tortured into possessing any 
of the features of the Pattee, for he there suggests the 
use of what in effect was simply a cast@r-wheel, and 
that answered his purpose as did the use of two wheels, 
since both were simply for, the purpose, of carrying the 
front end of the plow-beam, and of facilitating the turn- 
ing at the end of the row, and to form a support for 
throwing the plow upon its side. 

I think the Court will agree with me in saying, that 
the argument of appellees as to the Tasker Patent is 
without the least merit, and finds no authority in any 
of the rules announced by this Court. 

The Kinghorn patent of 1860 shows a drag 
cultivator, the outer end of the beam carrying a 
cast@r-wheel, as is quite common. It is simply 
a waste of time to reply to the statement that 
‘funder appellants’ construction of the claim it isa 
‘*mere duplication of the Kinghorn device connected by 
*¢an old and well known form of bow oraxle such as the 
‘¢ Pratt of 1864, and as Tasker shows and describes two 
‘‘and suggests one, the matter of duplication would 
‘seem to belong to the Tasker rather than the Pattee, 
‘“but the idea of having the wheels follow the draft of 
*‘ the team, by reason of pivoting the wheel and its draw- 
‘“bar to the machine, is fully brought out in this King- 
‘* horn patent;” since an examination of the drawing will 
show that no mere duplication of the Kinghorn, nor an 
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aggregation of the Kinghorn, Pratt and Tasker patents 
would produce the Pattee structure. Assuming that 
it would, the very fact of taking the different parts 
from those older patents and re-associating them 
together, as they had never been before associated, 
and thereby producing a new and useful result, would 
constitute invention of the highest order. 

No citation of authorities is needed to sustain that 
proposition. 

The Murdock patent of 1860 simply shows a running- 
gear, but that running-gear does not contain the pivoted 
wheel-spindles and draw-bars of the Pattee combina- 
tion of the first claim of the original and the second claim 
of the reissue, since what is referred to by counsel for 
appellees as the wheel-spindles are connected together 
so that the wheels move simultaneously. Furthermore, 
the draft is applied not to what is termed in appellees’ 
argument wheel-spindles and draw-bars, but to the 
axle direct. 

The Pratt patent of 1864 is for a drag cultivator and 
does not show a single element of the Pattee combina- 
tion; it does not even show the sameaxle asin the 
Pattee combination. It simply shows what is termed 
in the patent ‘‘curved bars,’’ which bars are used to 
connect the sides of the machine when it is used for 
cultivating growing corn, being then substituted for 
the straight bars ordinarily used for connecting the 
sides together. 

The Savill patent of 1866 does not show a cultivator 
having ‘‘ very much the same organization as the 
Pattee,’’ but avery different organization indeed, and 
one that has no more resemblance to the Pattee culti- 
vator than night has today. Of this fact the Court can 
satisfy itself by examining the drawings of the patent. 

As to the Schroder patent of 1867 it is sufficient to 
say that it isa rigid frame tongue cultivator, possessing 
none of the features of the Pattee combination. 

No useful purpose would be served by following the 
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argument for appellees as to the patents to Henry of 
1869, (p. 158) Huff of 1869, (p. 146) Mayer of 1869, (p. 
159), (all of which are rigid frame tongue cultivators), 
Barr of J872 (p. 194), (which is stated in my argument, 
is a subsequent patent to Pattees, its number being 
124,316), Owens of 1862 (p. 155)—re-issued in 1864 (a 
drag cultivator, consisting of two ordinary plows con- 
nected together), since none of them contain, nor can be 
tortured into containing the Pattee combination, and the 
same is true of the patent to Baumann of 1862, (p. 131) 
which shows a rigid frame cultivator, the tongue being 
dispensed with, however, and the animals hitched to 
double-trees attached to chains encircling the machine, 
thus permitting one animal to travel in advance of the 
other, but in doing so the movement of the machine and 
the parts composing it are in no way affected. The Bau- 
mann does not show the general organization of the 
Pattee machine, nor anything approaching it; it simply 
shows dispensing with the tongue, and having dis- 
pensed with that, instead of developing Pattee com- 
bination, the horses were hitched direct to double 
trees, which are connected to the ends ofa chain en- 
circling the machine--a most absurd construction, 
and one which would not and did not suggest a single 
feature of the Pattee structure. 

The foregoing review of the prior.state of the art, in 
answer to that part of argument for appellees, shows 
that the recital contained in the extract from the opin- 
ion of Judge Blodgett ina prior litigation—involving, 
however, very different questions indeed from the present 
—is not absolutely correct, although lam willing to 
concede his conclnsion that ‘‘All these —referring to the 
‘* prior patents—show cultivators constructed without a 
‘tongue, with two plow beams held together by a yoke, 
‘‘each plow drawn by its own draft animal and opera- 
‘‘ ting independently of the other,’’ since it can be re- 
garded in no other light than an admission that the 
Pattee combination, which is the subject of the first 
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claim of the original and the second claim of the Re- 
Issue, is not found in any of the prior patents; and 
such is the fact. 

Since reference is made in the argument for appel- 
lees to the opinion of his Honor, Judge Blodgett,in the 


case of the Pattee Plow Company against the Moline | 


Plow Company, 10 Bissell, 377, and 9 Fed. Rep., 821, I 
take the liberty of quoting therefrom Judge Blodgett’s 
statement of his understanding of the Pattee invention 
which is the subject of the original patent of 1872, and 
Re-Issue 6,080, here in controversy. 

‘* It appears from the proof, as part of the history 
‘‘of the patents in question, that James H. Pattee, one 
‘* of the complainants, devised what he considered a 
‘* valuable improvement in cultivators, involving what 
‘* he deemed aradical innovation on the then mode of 
** constructing this implement, which was to makea 
** two-horse straddle row cultivator without a tongue 
‘** or pole—in other words, a tongueless cultivator. The 
‘‘ Pattee model, which is in evidence, shows the general 
‘* idea of his invention—a cultivator with the ordinary 
‘** device of an arched axle for straddling the rows of 
‘** corn or other plants to be tilled, the axle jointed near 
‘**the horizontal arnis, which form the journals for the 
‘* wheels, and supported on wheels, with the plow- 
‘** beams hinged to the axle by joints, which allow them 
‘** to oscillate or swing vertically and laterally. For 
‘** this device he obtained the patent of March 5, 1872, 
‘** which was subsequently eee on the 6th of Octo- 
ts ber, 1874. * * * * * * 

‘* What may be called ne ‘ a cultivator’ has 
‘** two characteristic features; First, it operates with- 
‘* out a tongue or pole, the draft animals being at- 
‘* tached in such a way as that each animal, within 
‘* certain limits, draws his own plow, the draft being 
‘* distributed to each animal by means of the joints in 
‘* the axle. Second, it has a jointed axle or coupling- 
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‘* voke, by which the two plows are held together and 
‘* made to operate at a certain distance apart. 

‘““TIt seems, for the purposes of this case, 
‘“to be conceded that, in order to make 
‘*this class of cultivatcrs practical, there must 
‘be some provision for the flexion of the 
‘‘axle, so that each horse shall move its own plow, 
‘for the plow to which it is directly attached, inde- 
‘‘pendently of the other toa limited extent-—that is, 
‘Sif the two plows are rigidly coupled or connected 
“together, and one horse moves _ faster than the 
‘‘ other or deflects from the line of draft. the machines 
‘*will have a sidewise motion, which will throw it up- 
‘* on or too close to the rows of plants it is intended to 
‘* cultivate, or require extra effort on the part of the 
‘*plowman to keep it in line. A joint of some kind, 


‘*then, which shall operate to prevent the sidewise ac- 


‘*tion spoken of and also divide the draft between the 
‘‘ horses, is deemed a special desideratum in this class 
‘Sof cultivators, and one of their chief merits. The 
‘* flexion is obtained in complainant’s machine under 
‘‘the Pattee patent by means of two joints, one at each 
‘¢ end of the axle ‘‘A,”’ as it is termed in the specification. 
‘¢ The joints are made by means of the side plates, A, 
‘‘and B. and a spindle, as shown. From these side 
‘‘nlates stand the horizontal arms, which form the 
‘‘journals for the supporting-wheels, the plow-beams 
‘being attached to the axle just outside of the joints 
‘¢__that is, between the joint and inner end of the hub. 
‘*These joints allow a free backward and forward mo- 
‘tion, and the combined parts make the arched joint- 
‘* ed axle described.’’ 

It is to be noted that his Honor, Judge Blodgett, 
when reciting the ‘“‘two characteristic features’’ of the 
Pattee cultivators, made no mention of the eveners and 
regarded them as no part of the invention. 

Judge Blodgett’s conclusion was that while the Pat- 
tee patent was valid for the combination covered, the 
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structure manufactured by the defendants did not in- 
fringe, but even under Judge Blodgett’s interpretation 
of the claims of the Pattee reissue, both of the appel- 
lees’ cultivators do and would undoubtedly have been 
held to infringe. 


As to “Infringement of Patent No. 6080.” 
(At page 23 of ‘‘ Argument for Appellees.’’) 


The denial of infringement is based upon the assump- 
tion that the second claim of the re issue must be inter- 
preted toinclude the evener bars, and. that unless so 
interpreted is fully met by the English patent to 
Tasker, neither of which assumptions are correct, for 
as already pointed out, the claim is not so limited, and - 
when not so limited, the Tasker patent is no answer. 
The argument advanced in support of the denial of in- 
fringement is largely the same argument as advanced 
in support of the contentions headed ‘‘ Changes by Re- 
Issue” and ‘*Intervening Rights,’’ and I regard it as 
unnecessary to again tra\\verse that already exploded 
argument. 

Under this head we have again the bald statement 
that ‘*‘ Appellees’ machine does not have ‘theaxle A’ 
‘* provided with side plates marked B in the original 
‘* patent and A’ in the re-issue, so that it is clear the 
‘‘ appellees do not have appellants’ axle ;’’’ but we 
are not told what are those vertical side pieces, pro- 
vided with horizontal projections, which are found in 
the cultivators sold by the appellees, and designated 
in the accompanying cut by the letter A’. 
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If they are not the plates B Bof the Pattee combina- 
tion, will counsel for appellees explain to this Court 
what those parts are, and the office that they perform, 
for without reference to the names given to them, we 
have the ocular demonstration that they are vertical 
side pieces provided with horizontal projections, indi- 
cated by the letters a a, and secured to the central part 
of the axle by bolts, and that the purpose of those 
horizontal projections is to permit of the axle being 
pivotally connected with the wheelspindle draft- 
plates. 

Certainly a denial on the part of counsel will not be 
sufficient to overcome what is apparent to sight, and if 
the rule is—as it undoubtedly is—that the question of 
infringement is to be determined by a comparison of 
the structures and the parts composing them, then 
there can be no doubt that the Buford structures do 
contain the ‘‘ plates B B”’ of the Pattee patent. 

In this connection it is again stated, that *‘Appellees’ 
‘* machine does not have ‘the wheel-spindle or draft 
‘* plate’ of the patent,’’ and the foundation for that 
statement is, that while in the Pattee structure the 
wheel spindles are secured in slots to the draft plates, 
so as to permit of an up-and-down adjustment, and 
thus to raise and lower the axle relatively to the wheels, 
as occasion may require, in the appellees’ structure the 
wheel-spindles are not so secured—that is, in slots—to 
the draft-plate as to permit of an up-and-down adjust- 
ment; but it is not denied that the wheel spindles and 
draft-plates are so secured’ as to make them, in opera- 
tion, one part, and so that the wheel, supported on the 
wheel spindle, answers every movement of the draft 
plate. In other words, the appellees’ cultivators do 
contain wheel spindle draft-plates composed of a draft 
plate and wheel spindle connected thereto, which is the 
essential feature of the Pattee patent, without reference 
to whether the wheel spindles are or are not so secured 
as to permit of their adjustment—that feature in no way 
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affecting or changing their operation as wheel spindle 
draft-plates. 

Furthermore, the adjustability of the wheel-spindles 
is not even stated to be a feature of his invention, and is 
not made the subject of a claim, nor does it constitute 
the element of a claim. 

Nor is the manner of attaching the plow-beams an 
element of the second claim of the reissue, nor is that 
claim limited to the attachment of the plow beams in 
the rear of the wheel-spindles. In fact, the combination 
of the second claim is equally present, whether the 
attachment of the plow-beams be to the rearof the 
wheel-spindle draft-plates, or the side frames or axles. 

While it is true that the plow-beams are shown in 
the drawing as attached to the rear ends of the draft 
plates, it is stated in the specification of both the orig- 
inal and Re-Issue that the plow-beams are independ- 
ently hinged to the axle, or a frame in connection 
therewith, so as to permit of their being oscillated later- 
ally or vertically independently of each other. Fuaur- 
thermore, the manner, without reference to the point 
of attaching the plow beams, is made a separate feature 
of invention and covered by a separate claim. The 
character and construction of the draft plates, likewise 
their mode of operation, are in no way changed when 
the plow-beams are secured to their rearends, as is 
.clearly set forth in the specification. The specifica- 
tion states that ‘‘J J are bars rounded in their cross- 
** section, their central portions vertical, and their ends 
‘* bent forward at right angles thereto and attached to 
‘‘the rear side of the plates BB,’ that is to the 
draft-plates; so we see that when the plow-beams are 
to be attached to the rear of the draft plates, all that 
is necessary is to secure hooks or staples to the rear 
end of the draft plates. 

In view of the foregoing, it is idle to argue that the 
claim is limited to draft plates provided with hooks or 
staples, they forming no part of their construction. 
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In the Buford cultivators, sold by the Appellees, 
the plow beams, instead of being pivotally secured to 
hooks and staples in the rear of the draft plates, are 
pivotally secured to the frame forming part of the 
axle—precisely as indicated in the Pattee patent--and 
so as to admit of their being oscillated laterally or ver- 
tically, independent of each other. 

The draft-plates in the Buford cultivators are so 
constructed as to permit of their being pivotally con- 
nected with the axle; this by means of snugs or ears cor- 
responding with those on the side frames of the axle, 
and it is immaterial what is or may be the form of the 
snugs or ears so long as they correspond with those on 
the frames of the axle, and to permit of the parts 
being pivotally connected. We find in the Buford 
cultivators not only the draft- plates provided with suit- 
able ears or snugs corresponding with those on the side 
frames of the axle, but holes passing through them, 
and the axle and wheel-spindle draft-plates connected 
together by pins or bolts passing through those holes 
in the ears or snugs on the draft-plate, and also those 
on the side pieces or frames precisely the same as de- 
scribed in the Pattee patent, the language of the speci- 
fication being: ‘* D D are pins or bolts passing through 
‘* holes in the snugs cc and 6 6, and thereby pivoting 
‘‘ the plates C C to the axle A;’’ clearly showing that 


the only purpose and object of the snugs or ears, or . 


whatever you term them, was to furnish a suitable 
means for pivotally connecting the parts, and I submit 
that the combination of the second claim of the Pattee 
re-issue is present so long as the axleand wheel-spindle 
draft-plates are provided with the suitable means for 
pivotally connecting those parts together, and without 
reference to the form of, or the name given to the con- 
necting parts, and without reference to whether they 
project or are in the plane of the draft-plates. 

The operation of the draft-plates and plow-beams, 
in both the Pattee structure and the Buford structure, 
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is identical, the only difference being that if the plow- 


beam is attached directly to the rear of the draft-plate 
it is affected to a much greater extent by the movement 
of the animals than it is if attached to the frame of 
the axle. 

The plow beams have nothing whatever todo with 
maintaining the parallelism of the wheels, much less 
keeping the wheels in the line of progression. As al- 
ready stated, there isa vast difference indeed between 
retaining the wheels in the line of progression and 
maintaining their parallelism, and the fallacy of the 
argument for appellees is largely due to the fact that 
they do not seem to have appreciated the difference, 
for Pattee’s combination is not for maintaining parallel- 
ism of the wheels, but is for retaining the wheels in the 
line of progression, and, as I understand the argument, 
it is conceded that the Buford structure is such that 
the wheels are always retained in the line of progression, 
that they do not maintain their parallelism is a matter 
of no consequence whatsoever, so far as relates to 
Pattee’s combination. There is no difference whatever, 
either in construction or mode of operation, due to the 
tact that the plow beams are connected to the frame of 
the axle—as Pattee points out they may be—instead of 
to the rear of the draft-plate, as stated at page 24 of 
‘* argument for appellees.’’ ‘To remove the arcb or axle 
from the Pattee machine, as suggested on the same 
page of the argument, would, of course, be to destroy 
the integrity of the machine, and the same would. be 
true if the arch or axle was removed from the Buford 
machine, the only difference being that in the one case 
the plows would be attached to the .rear of the draft- 
plates, and in the other to the frame of theaxle. But 
in neither case would you have left an operative culti- 
vator. You would have nothing but dis-associated 
parts, which could not possibly be used in any manner 
or way whatsoever, until re-associated together. 

The absurd statement is made that should the axle 
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be removed from the Pattee there would still be left 
two single donble-shovel plows, complete and in an 
operative condition, with their wheels still attached. 
Would any sane man say that one of the wheel-spindle 
draft-plates—with its wheel—with the plow-beam at- 
tached to the rear of the draft-plate was in an operative 
condition and a complete cultivator? Such statements 
only serve to illustrate the desperate character of the 
appellees’ case. The parts in that condition would be 
, Just as inoperative in the appellants as they would in 
the appellees’ machine. 


Certainly the removal of the axle from the two culti- 
vators does not lead to the conclusion that ‘‘The parts 
‘‘in the Buford cultivator are not combined and do not 
‘operate asin the Pattee. and do not maintain the 
‘* parallelism of the wheels or keep them in the line 
‘fof progression, as described in the patent.’’ On the 
contrary, an examination and comparison of the 
machines leads to a contrary conclusion. 

I have grouped together, in my original argument, 
for the purposes of comparison, and to satisfy the 
Court that tuere is no foundation for the denial of in- 
fringement, as contended for in the argument for 
appellees, cuts of the parts of the Pattee cultivator 
and the Buford cultivator sold by the Appellees, also 
cuts of the completed structures; and I leave the 
question of intringement to be determined upon: such 
comparison. | 

To better show the close resemblance—I might safely 


say identity—between the Pattee and the Buford, I 


have placed them side by side in one cut, using the 
same letters to distinguish the different parts. 
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An examination of that cut will show that every part 
of the Pattee is found inthe Buford, and in the same 
association and for the same purpose. Thus, in both, 
the letter A’ indicates the elevated central part of the 
axle ; A’ the side plates or frames provided with pro- 
jections aa’; Bthe wheel spindledraft-plates with lugs 
5’ b’ corresponding with those on the side plates or 
frames a a, and C the pin pivotally connecting the axle 
with the wheel spindle draft-plates. 

Can any argument in support of the denial of infringe- 
ment overcome that comparison, which shows such close 
resemblance that a description of the one would answer 
for the other ? 3 

Itis said at page 25 of the ‘‘ argument for appellees,” 
‘* In appellees’ machine the parallelism of the wheels 
‘cannot be maintained by the draft devices, and 
‘* the wheels are not retained in the line of progression, 
‘fas they are liable at all times to be turned 
‘“‘towards or away from each other, or in 
‘either direction across the line of progres- 
‘*sion.’’ Now, in the appellees’ machine, pre- 
cisely as in the Pattee, the parallelism of the wheel is 
maintained so long as the animals travel parallel paths, 
but the moment the paths are deflected, that moment 
the parallelism of the wheels is destroyed ; yet the 
wheels are retained in the line of progression. And 
the wheels are, in both structures, retained in the line 
of progression ‘‘ by the draft devices,’? and must of 
necessity be so, since the wheel spindles and draft-plates 
are one, and the draft is communicated to the wheels 
through the draft-plates. The line of progression be- 
ing the path actually travelled by the animals, and as 
of necessity the draf-tplates and wheel spindles must 
follow every movement of the animals it is impossible for 
the wheel to get ‘‘across the line of progression,”’ as I 
have heretofore, I hope, clearly demonstrated. Counsel 
for the appellees has fallen into an erroras to what is 
the line of progression, for they seem to have assumed 
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the line of progression to bea supposed path, and not 
the path actually travelled by the animals, as is the 
case. 

In both, the appellant’s and appellees’ structures, the 
wheel spindle draft-plate being pivoted ‘to the axle 
frame, as I have already stated, permits a forward move- 
ment and a lateral movement, and the lateral movement 
or deflection may be-towards or away from the path of 
the opposite wheel ; but, nevertheless, it is the line of 
progression of that wheel, since the wheel-spindle draft- 
plate retains it-position at right angles to tne wheel 
faces and to the line of progression, that is, the forward 
path of the animal. 

The organization of the Tasker machine is such that 
the parallelism of the wheels is a/ways maintained, as 
in the ordinary carriage-truck, because the wheels are 
connected together, and any movement of one wheel 
causes a corresponding movement of the other. Further- 
more, the draft is not applied to each wheel separately 
bunt to the wheels in common. Nor is the construction 
such as to permit of the one wheel traveling in advance 
of the other in the sense of the Pattee patent. 

Instead of the construction of the Buford cultivetors 
following the Tasker it follows the Pattee, and precisely 
the same distinction that exists betweeu the Tasker and 
the Buford exists between the Tasker and the Pattee. 

The ** plan views ”’ at page 26 of the argument for ap- 
pellees are, to say the least, misleading. Still they serve 
to illustrate the difference between the Pattee and the 
Tasker and the similarity between the Pattee and the 
Buford, when accompanied with a proper explanation. 
The Pattee is shown with the eveners. Now, if you will 
remove the eveners—they being no part of the combin- 
ation of the second claim of the Re-Issue, then it is self- 
evident that the twoare identical. Butto make, if 
possible, a false resemblance between the Pattee and the 
Tasker the eveners are shown, and the evident intention 
is to have it appear as if the bars supporting the inner 
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ends of the eveners, and fulcrumed on the axle con- 
nected the parts together so that a movement of one whee 
would cause a corresponding movement of the other, 
thus always maintaining the parallelism of the wheels. 
Such, however, is not, and could not be the case, owing 
to the construction and arrangement of the parts in the 
Pattee. There is no connection whatever between the 
draft-plates in the Pattee so as to cause the wheels to 
move in unison. Now, referring to the view of the 
Tasker, we see that the wheels are so connected as to 
cause them to movein unison, and that there cannot be 
a movement of the one without a corresponding move- 
ment of the other. Could there bea greater distinction 
between the Pattee and the Tasker than that 4 

Furthermore, the view of the Tasker indicates, and 
apparently was intended to indicate, that the removal 
of the cross-bar connecting the wheel spindles would 
leave a structure identical with the Buford and the 
Pattee, and one that would have the same mode of 
operation, but the removal of the connecting bar would 
do nothing of the kind, for if- removed, as explained 
in my argument, the wheels would have no separate 
and independent moyement—as in the Pattee—either 
forward 1 Sy ET could not possibly have, since 
the plow-beam passing through the journal supported 
in the carriage acts as a gag, and it would be precise- 
ly the same even if the draft were applied separately 
to each wheel-spindle. 

To a proper understanding of the Tasker machine, 
and not to be misled by the plan views, I herein in- 
sert a drawing of the Tasker machine taken from the 
drawing of the patent. 
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In the Buford Cultivator, as in the Pattee, there is 
no connection whatever of the wheel spindles, and 
consequently the wheels have a separate and indepen- 
dent movement both forward and laterally as in the 
Pattee, and as is not the case in the Tasker. 

Furthermore, the draft in the Tasker is not applied 
to the wheel-spindles direct but through the cross-bar, 
and since the manner of applying the draft is fully 
explained in my argument it is unnecessary to here 
repeat it. 

The ** means for attaching the draft animals,’’ has 
very much indeed to do with Pattee, for his organiza- 
tion is such—and the very purpose and vubject of his 
invention is such—as to require the animals to be 
attached so that the draft is separately applied to each 
wheel spindle, but it is immaterial whether the attach 
ment be direct or by means of eveners. What is 
more, the means for attaching the draft animals have 
very much to do with the Tasker, since they must be so 
attached as to havea direct draft upon the plow, and 
such is his organization, and such he shows and states 
it to be, and which if applied to the Pattee or the 
Buford, would absolutely destroy them, and defeat the 
purpose and object. 

In conclusion I say—paraphrasing the concluding 
clause of the argument for appellees on the question of 
infringement of the patent—the determination of the 
question of infringement is easy, since every one of the 
structural peculiarities of the Pattee Machine of 1872 
can be and is found in appellees’ machine beyond 
question of doubt. 


It is unnecessary to follow that part of the argument 
for appellee entitled ‘‘ Interchangeability,” since that 
rule has no application to this case. Furthermore, 
applying that test it will be found that the parts are 
interchangeable, in the sense in_ which _ that 
term has been used and definedby this Court. 
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Certainly by “Interchangeability,” is not meant 
that one part could be taken out of one structure and 
introduced into the other without reference to change 
of proportions for adapting it to its new situation. 

It is said ‘*‘ That the differences between them ’’—the 
appellants’ and appellees’ cultivators—‘‘are wide and 
‘‘ radical is apparent from a single inspection of the 
‘* cuts, two of which are here represented ’’—those cuts 
being plan views. But the ‘‘ wide and radical’’ differ- 
ences are not pointed out, and when you inspect the 
drawings, you will find that the only difference 1s in 
the eveners. Remove them—they forming no part of 
the combination of the second claim of the reissue—and 
you have identity ; and with them you have identity of 
operation and result, in both the appellants’ and appel- 
lees’ structures. 

As tothe * Kendall Patent” (at page 30 of Argu- 
ment for Appellees) little reply is necessary, since to a 
large extent the propositions advanced in support of 
Appellees’ contention answer themselves in the nega- 
tive. 

I heartily assentto the statement: ‘*The object or 
‘* purpose of this improvement is to keep the plows out 
‘‘of contact with the ground while the plow is being 
‘*moved from place to place without cultivating, or for 
‘* the purpose of transportation,’’ and if the Court will 
bear that fact in mind, there will be no difficulty in dis- 
posing of appellees’ contention as to the construction of 
the claims and _ their’ infringement. And in 
this connection it should be born in mind that 
the removal of the runners from’ contact’ with 
the ground when the plows are resting on the ground 
forms no part of the object and purpose of the inven- 
tion. The object of the invention, viz. of supporting 
the axle when the plows are suspended therefrom, is 
accomplished by the use of two runners attached to, 
and extending backward from the axle, so as to come 
in contact with the ground sufficiently far in the rear 
of the wheels as to prevent the machine from toppling 
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backward when the plows are suspended upon the axle, 
and such is the combination of the first and second 
claims of the Kendall patent. 

The runners being attached to the axle—as they 
must be in order tosupport the axle when the plows 
are suspended therefrom, of course the weight of the 
plow-beams forces the runners into contact without 
reference to the form of the runners so long as they are 
attached to and extend backward from the axle. Other- 
wise there would be no support for the axle, and the 
weight of the plows would cause the machiie to topple 
over. 

In the patent, the runners are shown as attached to 
that part of the axle termed the wheel spindle, but it 
is stated in the specification, ‘‘ It will be evident that 
‘¢ the rnnners E may be attached rigidly to any suita- 
‘* ble part of the axle at one or more points of attach- 
‘‘ment and extend backward in the same manner as 
‘* described formy runner, and perform the same func- 
tions in substantially the same manner,’’ that is, of 
supporting the axle when the plows are suspended 
therefrom, and indicating, as is the fact, that the 
essence of the invention is found in attaching 
the runners to the axle which they are to sup- 
port, and that such is the purpose and object 
of the invention, and that it has no reference to 
the manner of removal of the runners from the ground 
when the plows are in working condition is indicated 
by the fact that the runners may be attached—as stated 
in the patent and as conceded in appellees’ brief—to 
any suitable part of the axle at one or more points of 
attachment, without any suggestion that the attach- 
ment must be rigid, orsuch as would result in the 
runners being removed from contact with the ground 
when the plows are in working position. Now, pre’ 
cisely the same runners could be used and attached at 
precisely the same point, the one rigidly and the other 
pivotally, but so as to have no upward movement, pre- 
cisely as in the appellees’ cultivator, and when the 
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plow-beams are suspended on the axle, the runners in 
both cases would support the axle and in precisely the 
same manner; when, however, tle plows were removed 
to working position and draft applied, the 
one being rigidly attached would be removed 
from the ground, while the one _ pivotally 
connected would drag on the ground, but that would 
in no way change the character of the invention nor 
the operation of the machine, so that it would seem 
absurd to say that Kendall’s invention is limited to 
runners so attached as to be automatically removed 
from the ground after they have performed their in- 
tended purpose. | 

Kendall does not, in his patent, characterize his de- 
vice as “automatic *’ and what is of more consequence 
he nowhere states in his patent that that is a feature of 
his invention, nor is it specified in either of the claims 
alleged to be infringed. To limit the claims of the 
Kendall patent to an automatic operation would permit 
of the use of his invention in its entirety, necessita- 
ting a change only in the manner of connection ; in the 
one case rigid, in the other case pivotally. The 
claims of the Kendall patent call for no such oper- 
ation and consequently no such limitation, as that the 
runners must be so attached as to be automatic in their 
action of removal from the ground. 

Kendall was the first to support the axle of a tongue- 
less cultivator when the plows were suspended 
therefrom by means of runners attached to the axle 
and extending in the rear thereof. 

I regard it as unnecessary to follow the argument for 
appellees under head of ‘“* Prior Art’’—page 31—as 
most of the patents referred to under that head are of 
no consequence whatever. The true state of the art is 
contained in the prior patents of Poling of 1872, and 
Robertson of 1875, and interpreting the claims of the 
Kendall patent in view of those patents, they are en- 
titled to the broadest possible construction warranted 
by the language used. 
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Until the development of the Pattee tongueless cul- 
tivator, of course there was no necessity for any 
such contrivance, its necessity being due entirely 
to Pattee’s invention of 1872, and _ bearing this 
in mind, you will observe that both the Poling and 
Robertson patents are subsequent in date to the Pattee. 

The Poling patent 


POLING PATENT No 150440 or 1872 


illustrated in the accompanying cut, shows the 
plow-beams supported upon runners secured to the 
plow-beams and not to the axle, the result of 
which is that the axle is thrown forward—one of 
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the very things intended to be overcome by Kendall’s 
invention. Poling’s contrivance does not even suggest 
the possibility of attaching runners to the axle, and 
thus supporting the axle when the plows are suspended 
therefrom, nor does it show any means for suspending 
the plow-beams upon the axle. Poling’s runners form 
no part of his construction and were simply loose 
pieces of iron of the proper shape, and when he de- 
sired to sustain the plow-beams, placed the runners in 
position so as to support the plow-beams. 

Certainly Poling’s patent cannot be said to in any 
way limit the claims of the Kendall patent. In the 
Poling, the plow-beams are supported upon runners 
resting upon the ground, while in the Kendall the plow- 
beams are supported upon theaxle, and the axle in 
turn supported upon the runners resting upon the 
ground. : 

The Robertson patent of 1875 is not an anticipation of 
the claims of the Kendall patent even under the 
most liberal interpretation. In the Robertson, 
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as shown in the accompanying cut, the runners 
were—as in the Poling—attached to the plow- 
beams, and not to the axle; so that there 
exists precisely the same difference between the Rob- 
ertson and the Kendall as existed between the Poling 
and the Kendall, and neither of them contained any- 
thing in any way limiting the claims of the Kendall 
patent. Furthermore, the Buford cultivators—the cul- 
tivators sold by the appellees—contain the Kendall, and 
do not contain either the Robertson or the Poling, or 
both combined. 

The Pattee patent of December 26, 1876, has no bear- 


ing whatever upon the Kendall patent, nor the inter- 


pretation to be given to its claims. 

As to the argument for appellees under head of **In- 
fringement” (page 35) it is based entirely upon the 
Court’s considering the claims of the Kendall patent as 
limited to the use of runners which are automatic in 
their removal from the ground. if the claims are not 
so limited, then the argument leads to the conclusion 
that the appellees have infringed. 

A comparison of the Kendall and appellees’ deeives 
will better illustrate and show the identity between 
them than any argument can possibly do. As shown 
in the cuts, they are in working position, and show the 
purpose and object of the Kendall combination, and in 
that position it cannot be denied that they are identi- 
cal, and I do not understand that that is denied by the 
appellees. 
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The heavy lines in the foregoing drawings show the 
parts when the machines are in working position and the 
dotted lines show the parts when the runners are in 
position and supporting the axle with the plow-beams 
suspended therefrom. 

It is true that ‘‘appellees’ runner is a jointed one 
“ which cannot be kept out of contact with the ground 
‘* by the draft of the team,’’ but that is not the first 
feature, nor a fex.ture of the Kendall patent. Although 
a jointed runner, it has every feature of the Kendall 
patent, and the same purpose and mode of operation, 
when supporting the axle with the plows suspended 
therefrom ; and if the joint were gagged, then when 
the plows are in working position the runners would 
be automatically removed from the ground by the for- 
ward draft of the machine, as indicated in the upper 
dotted line in the illustration, defendants’ cultivator. 
So that we see that the only difference between the de- 
vice of the Kendall and the appellees’ cultivators is the 
joint in the runner, and that this in no way affects 
the purpose and object ‘for which the. run- 
ners are intended. There in no statement in 
either of the claims of the Kendall patent that the 
runners are to be rigid, or are to be rigidly attached. 
Furthermore, if the runners must be rigid, wefind that 
they are rigid—in effect—in the appellees’ cultivators 
when the plows are suspended upon the axle and the 
axle supported upon the runners. 

It is true that the appellees’ machines are made un- 
der the patent to Hien and Grimm, and by referring to 
that patent, we find the runners thus described : 


**Tothe rear end of each arm, M, is pivoted 
‘**a runner, N, these runners bearing upon the 
‘‘oround and supporting the frame when the 
‘¢ cultivator is being drawn toand from the field, 
‘as shown in Figure 1, the beams D, in this case 
* being elevated and supported by arms P, pro- 


66 


‘* jecting rearwardly from the arch. Each run- 
‘* ner consists of a lever, the short arm of which 
‘* projects above the arm M, and when the runner 
‘‘is in use bears upon a dog, w, Figure 10, 
‘* this dog being hung within a slot in the arm 
‘* M, and having shoulders bearing on the top of 
‘* said arm, so that when the parts are in the po- 
‘sitions shown in Figs. 3 and 4, the runner is 
‘* locked to the arm, so far as upward movement 
‘‘ of its outer end is concerned. When it is 
‘* not desired to use the runner however, the lat- 
‘* ter may be moved so as to release the dog and 
‘** permit it to be thrown up, as shown in Figure 
‘*11, and the arm can then be thrown upward 
‘‘and forward to the position shown in Figure 
‘* 12, the dog being allowed to drop, so as to af- 
‘* ford a support for the runner. When the run- 
‘* ner is thrown down again, the short arm of the 
‘‘same will strike and lift the dog, which will 
‘* then fall into place beneath said arm, so as to 
‘* automatically lock the runner in position ; ”’ 


and that the foregoing description may be fully appre- 
ciated, I have lettered the drawigns on the opposite 
sheet to correspond with the lettering of the drawings 
of the patent. 

Accepting the foregoing description as true as to the 
construction and operation of the runners in the appel- 
lees’ cultivators, they are found to be substantially iden- 
tical to the Kendall,and embody the combinations of first 
and second claims of the Kendall patent. Furthermore, 
it appears from the foregoing description—as is the fact 
—that, although the runners are jointed, they are 
locked as far as upward movement of the outer end is 
concerned, thus making them rigid so far as supporting 
the axle when the plows are suspended thereon. And 
Hien and Grimm recognized the fact that it was of no 
- consequence how the runners were removed from the 
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ground, and that that was no part of their Intended 
purpose and object, since they say—‘‘When it is not 
‘* desired to use the runner, however, the latter’’— 
that is, the outer end of the ranners—‘* may be moved 
‘* so as to release the dog and permit it to be thrown 
6s up.”’ 

The Hien and Grimm patent furnishes a complete 
answer to the argument of the appellees in denial of 
infringement. 

No useful purpose will be served by following the 
argument for appellees under head of * Patent 187, 
899,” since it is conceded that if the patent is valid, the 
exhibit Buford cultivator of 1882 is an infringement, 
and it is also conceded that the  require- 
ment of the claim of that patent is not 
found in any.of the prior patents offered in evi- 
dence, the contention being that there is no invention 
in view of the prior patents to Burnham and Lothrop 
of 1866, Perkins of 1872, and Louden of 1876. Further 
argnment upon that question I regard as unnecessary, 
having treated of it in my brief and argument. It 
should be noted, however, that it is not denied that the 
construction covered by the claim of the patent has the 
element of cheapness and durability in its favor. Util- 
ity being one of the recognized tests of invention, and 
that being here present to a large extent, I submit that 
it should be controlling of the question of infringe- 
ment. 

Much of the argument under the head of * Notes,” 
page 40, is repetition, and therefore will need very little 
attention. 

I have already stated, as is the fact, that Pattee states 
in his patent that the plow-beams may be attached ~ 
either to the rear of the draft-plate, or to the frame of 
the axle, and that in either case the operation of the 
machine is the same. 

There is nothing in the argument that attaching the 
beams to the rear of the draft-plates aids in waintain- 
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ing the parallelism of the wheels. Furthermore, I 
have repeatedly stated that maintaining the parallelism 
of the wheels is no feature of the Pattee invention, but 
simply an incident to its use, since the parallelism of 
the wheels may or may not be maintained depending 
upon the path travelled by the respective animals. It 
isa fact that from the very commencement—even in 
the experimental machine—the Pattees preferred to at- 
tach the plow-beams to the frame of the axle instead 
of directly to the draft-plate, and that undoubtedly is 
the reason for the statement inthe specification that 
the beams may be so attached. 

As testified to by Mr. Pattee,at page 56 of the Rec- 
ord, all the cultivators manufactured by them—and 
there have been thousands—have embodied the feat- 
ures of the 1872 patent, they preferring, however, to 
hinge the plow-beams to the frame of the axle, as stat- 
ed in the patent, and to hitch the horses directly to 
the draft-plates, thus using the combination of the first 
claim of the original patent and the second claim of the 
re-issue. , 

Again, we have the perfectly absurd statement—‘‘As 
‘*‘ above stated, the arch of the Pattee machine is not 
‘‘an axle. It isa mere bow or yoke, and if removed 
‘* from the machine, there would be left two double. 
‘* shovel plows in complete condition for operating 
‘* single cultivators, without any new attachment be- 
‘* tween the draft-plate and beam.’’ As already stat- 
ed, if the axle were removed, the integrity of the ma- 
chine would be destroyed, and nothing left but disasso- 
ciated parts, which could not be operated in any man- 
ner or for any purpose whatsoever. In proof of this 


assertion, I suggest to the Court the removal from the 


model of one side of the machine and see the result. 
Great stress was and is laid upon what Pattee accom- 
plished and upon the imitation of his machine by 
others, and itis fully supported by the testimony of 
Pattee and others found in the record at pages 38, 63 
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From a small beginning in 1872, and having to intro- 
duce their machine in competition with the then pre- 
vailing type of cultivator manufactured by concerns of 
great reputation and abundant capital, they, in 
1884, and within a period of twelve years, not only 
themselves manufactured thirteen thousand, being 
seventeen per cent. of all the cultivators of all types 
manufactnred that year, but had created a new type 
of cultivator which had toa great extent superseded 
the tongue cultivator—the prevailing type in 1872—and 
which was being appropriated by from twelve to 
fifteen rival manufacturers, conceded in the argument 
for appellees to be of the more prominent manu- 
facturers of tongue cultivators, and who had to a large 
extent abandoned the tongue-cultivators and taken up 
the manufacture of the tongueless, embodying Pattee’s 
invention ; and it should be borne in mind that the im- 
portant question is ncvt as to the number of manufac- 
turers manufacturing the tongueless cultivator, but 
the number of tongueless cultivators manufactured as 
compared with the whole, and that, as testified to 
by the witnesses in the case, the ‘* tongueless’’ has 
almost entirely superseded the ‘* tongue-cultivator.”’ 


Mr. Pattee testifies : 


‘*Q. What was the prevailing style of cultivator at the date of 
‘* your brother’s invention ? 

‘* A. Those being sold upon the market at that time and used 
‘*by farmers generally were rigid framed, straddle-row culti- 
‘*vators, having wheels attached in the ordinary manner and a 
‘tongue for guiding the machine. 


* * * * * * * 


‘*Since the erection of such shops we have devoted ourselves 
‘‘exclusively to the manufacture and sale of our tongueless 
‘cultivators, meeting with success, having sold nearly thirteen 
‘*thousand of our tongueless cultivators for last season, and I 
‘*believe we could have sold a much larger number had we not 
‘‘ been met in the market with tongueless cultivators, by the de- 
‘‘fendants and others, and offered to the trade at a lower price 
‘* than we could afford to accept for ours. 
ok * * x * a * 


ee 
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**Q. What has been the result of your introducing and cre- 
‘‘ating a demand for your tongueless cultivators ? 

_ ** A, The result has been that in nearly all localities where we 
‘* have introduced our cultivator they are now superseding 
‘** the old tongue cultivator and are used almost exclusively by 
‘*farmers in preference to the old variety. 

‘*Q. Have other manufacturers—those who formerly built 
‘‘ the tongue cultivator—commenced to manufacture tongueless 
‘‘cultivators resembling yours, and introducing the same in 
‘‘competition with yours, and if so, to what extent ? 

‘* A. They have, and I have now in mind some twelve or fif- 
“teen of the more prominent manufacturers of tongue 
‘cultivators who are now making the two-wheeled tongueless 
‘* cultivators, almost identical with those which we manufac- 
‘ture, and which imitation machines are being offered to the 


‘* trade throughout territory in which we operate.” 
7 * %* * % x * a * * 


‘*Q. Did any of the other manufacturers manufacture and 
‘* place upon the market a two-wheeled tongueless cultivator 
‘* until after you had been to the trouble and expense of intro- 
‘* ducing and creating a demand for your cultivator, as far as 
‘* you know? 

‘‘ A. We never saw anything of the kind until several years 
‘after we had introduced our machine, and believed there 
‘* were none offered to the trade of similar construction or in 
‘* fact any cultivator known as the tongueless.” 


And Mr. Pattee’s testimony is corroborated and sup- 
plemented by the testimony of Amidon, page 38, who 
commenced dealing in the Pattee tongueless cultivator 
in 1875: | 3 


‘‘ Q. State briefly your experience in the introduction of the 
‘* Pattee tongueless cultivators in your territory ? 

‘* A, Well, we could not get farmers to take them at first ; 
‘‘ they did not like their looks; they thought they would not 
‘‘ work ; we finally induced some of the farmers to take them 
‘‘out and pay when they got ready; that season we sent 
‘* them out on trial, and those who did not like them could re- 
‘‘ turn them and get any other cultivator we had. 

‘‘Q. Did any of those tongueless cultivators which you in. 
‘‘duced the farmers to take on trial that first season come 
“* back ? 

‘* A. No, sir.” 


* x ¥ * x * * * * * 
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‘*Q. What has been the result in your territory of the intro- 
‘** duction of the Pattee tongueless cultivator ? 

‘* A. We have sold more of them than we have of any other 
‘** cultivators we ever handled. 

‘“*Q. What has been the effect of the introduction of the 
‘* Pattee tongueless cultivator on the trade and upon the old 
‘* tongue cultivators which you referred to ? 

‘* A. The demand for the tongueless cultivator has steadily 
‘** increased while the other has decreased.” 


Also, the testimony of Hardy (page 40), who com- 
menced selling cultivators in 1876: 


‘*Q. Was the Pattee tongueless cultivator a radical departure 
‘* from the then existing style of cultivator ? 
“A, It was. 
* * * * « * * * 
‘*Q. In your efforts to introduce and establish the Pattee 
‘* tongueless cultivator in your territory, did you hear any opin- 
‘* ion expressed as to its merits by competing dealers ? 
‘* A. Yes; they ridiculed the idea of such a looking cultivator 
‘* as that ever being used, and even went so far as to get one of 
‘* the cultivators and put it on exhibition in a warehouse, where 
‘* they showed up what they considered its weak points, so as to 
‘* injure our trade. 
* * * & * * * * 
‘*Q. What proportion of tongueless cultivators have you sold 
‘‘ during the past several years as compared with the tongue 
‘‘ cultivators you sold since the second year you handled the 


‘* tongueless ? 

‘* A, I have sold about one tongue to fifty tongueless cultiva- 
** tors. 

* * * «x * * * 


‘*Q. What is the present standing of tongueless cultivators 
‘‘ with the farming community ? 

‘‘A. They universally prefer the tongueless cultivator and 
‘* would not buy any other, those that have used them and tried 
‘*them ; no one buys any other, except he knows nothing about 
‘** the tongueless.” 


And by the testimony of Robert H. Arnold (page 44 
of the record), dealer in agricultural implements since 
1869, and seller of the Pattee tongueless cultivator 
since 1875. 

“*Q. What has been the result ‘of the introduction of the Pat- 


‘*tee tongueless cultivator upon your tongue cultivator busi- 
** ness? 
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** A, Since 1878, I have bought very sparingly of the tongue 
‘*cultivators and found it very difficult to sell them at the 
‘* wholesale price, when I could easily get the retail price for the 
‘* Pattee.” 


By the testimony of Robert Teare, dealer in agricul- 
tural implementsand in the Pattee cultivator since 1877 
(page 57 of the Record). 

By the testimony of Jacob Ruloff (page 50 of the 
Record),and by the testimony of Sidney 8. Tuttle,(page 

. §3 of the Record), which it is v' essary to quote from, ; 
having quoted their testimony at length in my argu- . 
ment, and considering the foregoing extracts of testi- 
mony a sufficient answer to the criticisms referred to. 

No denial of the foregoing facts was attempted. 

It is in one sense true that the witnesses called to ’ 
show the value of Pattee’s improvements and the ex- 
tent of their use and reception by the public, were | 
agents fur the Pattee, but agents only in that, being 
dealers in agricultaral implements. they purchased and | A 
sold their machines, and they give basis for their es- ‘on 
timates, as the Court can satisfy itself by a reading of 
their depositions, which I urge the Court to do, since it | 
will be most instructive. 

As to the character of Pattee’s invention I have 
already spoken at great length, and I regard it as a 
sufficient answer to the paragraphs numbered 1 to 8, 
commencing at page 42 of the argument for appellees, 
to say that without reference to the statements made 
in the Court below, the fact remains that none of the 
prior patents referred to contain orso much as suggest 
the Pattee structure, while it is contained, and that, 
too, in its entirety, in the cultivator sold by the ap- 
pellees, and as contained therein has precisely the same 
operation and accomplishes the same result. 

I conclude this reply by traversing the conclusions of 
the ‘‘argument for appellees’”’ and in the same numerical 
order, since ‘‘ upon a review of the case it seems clear”’ “ 
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to me ‘‘ that the decision of the Court below,’’ SHouLD 
BE REVERSED “‘ for the following reasons: ”’ 


ist. That the patent 6080 has not been unlawfully 
enlarged in its scope by either omission or addition. 


2d. That it was reissued in apt time. 


3d. That the rights of other parties did not inter- 
vene between the original issue and the reissue. 


4th. That the character of the invention has not been 
changed, much less radically changed, by the reissued 
Specification. 


5th. That the combination of the second claim of the 
re-issue will produce and attain the object and purpose 
therein stated. 


6th. That the appellees have sold cultivators in 
which the wheels are retained in the line of progression 
by the draft of the animals, and in which the parallel- 
ism of the Wheels is maintained so long as the animal 
travel parallel paths of progression. 


7th. Because the parallelism of the wheels can be, 
and is, maintained in the line of progression by the de- 
vices of appellees’ machine precisely as in the appel- 
lants’ machine, so long as the animals travel a parallel 
line of progression. But maintaining the wheels in the 
line of progession is not the essence of Pattee’s inven- 
tion; the essence of his invention is retaining the 
wheels in the line of progression without reference to 
maintaining their parallelism, that being merely an in- 


cident. ' 


8th. That the appellees have not used the Tasker 
Combination, but have used the Pattee Combination, 
and had they used the Tasker Combination they would 
not have had the Pattee invention, nor would they have 
had the Buford cultivator. 
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9th. Because the Appellees do not use the Pratt axle 
of 1864, but do use the Pattee axle of ’72 in its en- 
tirety. 


10th.—That the appellees no not use the Tasker 
wheel-spindles and draw-bars, since there is no draw- 
bar connecting the wheel-spindles or draft-plates in 
the appellees’ machine but they do use the Pattee 
wheel spindle and draft plate. 


11th.—That the appellees do not use a new combina- 
tion, but douse Pattee’s combination in its entirety and 
having the same mode of operation to the accomplish- 
ment of the same result; nor have the appellees combined 
the Pratt axle with the Tasker pivoted wheel-spindles 
and draw-bars, for even if the Pratt axle was substituted 
and used for or in connection with the Tasker piv- 
oted wheel-spindles and draw bars, it would not be the 
Pattee combination and could not possibly have per- 
formed the function of that combination since 
the draw-bar connecting the wheel-spindles would 
make it impossible. Furthermore, it would be 
utterly impossible to substitute the Pratt axle for the 
Tasker axle and have an operative machine. 


12th. That Tasker’s patent does not anticipate 
Pattee’s on the construction of the second claim of the 
re-issue claimed forit by the appellants. 


13th. That the appellants’ and appellees’ devices are. 
interchangable as that term has been defined and ap- 
plied by this Court. 


14th.—-Because Pattee and Kendall are original in- 
ventors of great merit and are not to be regarded as 
‘*simply improvers’”’ and their claims therefore limited 
to special devices and combinations. 


15th.--That appellees do use and have the runners of 
the Kendall patent. : 


4. 


75 


16th.—That while the runners on the appellees’ ma- 
chine are not automatic in their removal from the 
ground, when the plows are not suspended from 
the axle, yet the claim is not so limited, and the appel- 
lees’ machines do contain the combination of the first 
and second claims of the Kendall patent, and those 
combinations do operate in the same way and for the 
same purpose when in use. 


17th.—That the runners in the appellees’ machines, 
while not being thrown out of contact with the ground 
by the draft of the team, nevertheless do infringe the 
first and second claims of the patent, those claims not 
being limited to an arrangement of therunners whereby 
they are thrown out of contact wtth the ground by the 
draft of the team. 


18th.--That appellees’ runners when in position for sup- 
porting the axle when the plow beams are supported 
therefrom, are brought into firm contact with the 
ground by the hanging up of the cultivator beams upon 
the axle. 


19th.—That the infringement of the first and second 
claims of the Kendall patent is not avoided by the plac- 
ing of a joint in the middle of each runner, thus making 
it necessary to turn the lower end of the runner back 
upon itself to take it out of position, and to turn it down 
to bring it into position, for it isnot that which makes it 
operative. Its operativeness depends upon the sup- 
porting of the plows upon the axle, and when the 
plows are returned to the ground its operativeness 
ceases. 


20th.—That the appellees do use the Kendall runners 
and cannot escape infringement by reason of added im- 
provements of their own, if any such there are; by the 
expression ‘‘ their own patent’’—referring, I suppose, to 
the Hien and Grimm patent. That patent furnishes most 
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conclusive evidence that they have appropriated the 
Kendall runner, and it was so regarded by the Patent 
Office since the Kendall patent was cited as a refer- 
ence, and a rejection given thereon, as appears from the 
file (p. 123, Record). In other words, the Hien and 
Grimm patent was granted and issued subject to the 
Kendall. 


21st.—That neither the Poling nor Robinson patent 
anticipate the Kendall patent. 


22d.—That the patent 187,899, is not for a mere mode 
of making, which was old in the art, and is a patenta- 
ble subject matter. 


23d.—That the proofs do not sustain the contention 

that the double-arch has been abandoned as worthless, 

and even if so, it is equivalent to saying that it has 

been superseded by some other improvement, and does 
not avoid the charge of infringement. 

Respectfully submitted, 
JOHN R. BENNETT, 
Counsel for Appellants. 
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UNION PACIFIC RAILWAY CO. VS. M. W. MCALPINE ET AL. 1 


1 Petition. 


In the District Court of the 10th Judicial District of the State of 
Kansas, in Wyandotte County Sitting. 


Maria W. McAtprine and Nicnotas McAtprng, Plaintiffs, 
against 


THe Union Paciric Rattway Company, Kansas Division, De- 
3 fendant. 


The above-named plaintiffs complain and allege— 

1. That the said defendant, The Union Pacific rag 4 Company, 
Kansas Division, is a corporation existing under the Jaws of the 
State of Kansas and acts of Congress supplemental and pursuant 
thereto, and said corporation is operating a line of railroad in and 
through the county of Wyandotte and State of Kansas. | 

That the said corporation defendant, on or before the 3rd day of 
April, 1878, operated the said line of railroad under the name and 
style of the Kansas Pacific Railway Company; that afterwards the 
said defendant, on or about the — day , 187-, changed its name 
to the Union Pacific Railway Company, Kansas Division, and has 
ever since borne that name. 

That the said defendant, on or before the 3rd day of April, 1878, 
was seized and possessed of a certain tract of land situated in said 
Wyandotte county and bounded and described as follows, viz: 

“ Firstly.” Commencing at the quarter-section corner on line di- 
viding sections two (2) and three (3), township eleven (11) south, in 
range twenty-five (25) east, thence east five (5) chains and 19 links 
to a stake on the right bank of the Missouri river; thence up said 

river, along the bank thereof, north 10° 49’ east four (4) 
2 chains and 59 links; thence north 14° 12’ east, still along said 

right bank of said river, fifteen (15) chains and 31 links toa 
stake on the right bank of said Missouri river; thence west fifteeri 
(15) chains and 51 links to a stake; thence south nineteen (19) 
chains and 32 links; thence east five (5) chains and 72 links to the 
beginning, containing twenty-five and one-quarter (25}) acres, more 
or less, excepting therefrom the Missouri River railroad right of way, 
about 3 acres, more or less, and also the N. W. } of sec. 19, t’p 9 8. 
rg. 93, in Pottawatomie Co., Kansas. 

“Secondly.” And at the time last above mentioned the plaintiff, 
Maria W. McAlpine, was seized and possessed of a certain tract of 
land situated in said county of Wyandotte and bounded and de- 
scribed as follows, viz: 

A part of what is known as the “ Ferry tract,” beginning at a point 
three hundred (300) feet south and forty-one (41) feet east of the 
southwest corner of the northeast quarter of northeast quarter of sec- 
tion ten (10), in t’p eleven (11) south, in range twenty-five (25) east, 
of the sixth (6) principal meridian, thence north 26° east along the 
easterly line of the right of way of the Missouri River Railroad Com- 
pany two hundred and seventy (270) feet; thence along the said 
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right of way line north 22° east six hundred and 10 feet; thence 
along the said right of way line on a four-degree curve to the left 
two hundred and twenty (220) feet to the westerly line of the Wyan- 
dotte “ Ferry tract;” thence northeastwardly along said westerly 
line of the said “ Ferry tract” to the northwest corner thereof ; thence 
east on the north line of said “ Ferry tract” to the Missouri river ; 
thence meandering southerly along the margin of the Missouri and 

Kansas rivers to a point due east from the place of beginning, 
3 and thence west to the place of beginning, containing two 
acres and seventy-one hundredths (2;4);) of an acre, more or 
ess. 

2. That at the time aforesaid plaintiff and the defendant, under 
the name and style of the Kansas Pacific Railway Company, entered 
into an agreement whereby, in consideration of the covenants and 
agreements on the part of the plaintiffs hereafter mentioned, the de- 
fendant covenanted and agreed that it would on that day, or within 


a reasonable time thereafter, convey to the plaintiff, Maria W. 


McAlpine, in fee and by good and sufficient warranty deed, with 
the usual covenants of title, the certain piece or parcel of land firstly 
above described, and also in addition thereto one quarter section of 
wild land in Pottawatomie county and State of Kansas, of which at 
that time said corporation was lawfully seized and possessed, to wit: 
The northwest quarter of section nineteen, in township No. 9 south, 
in range No. 9 east, of the value of five hundred dollars, and selected 
by said corporation. 

In consideration whereof the pl’ff covenanted in and by said agree- 
ment to convey to the def’t in fee the certain piece or parcel of land 
secondly above described, and to release to said def’t all of the past 
accrued rents and profits thereof; that in making said agreement 
and covenants the said plaintiff, Nicholas McAlpine, acted for him- 
self and as the agent for the said Maria W. McAlpine, and said 
Nicholas McAlpine was fully empowered and authorized by said 
Maria W. McAlpine to enter into said agreements and covenants. 

' That in making said agreement and covenants the said corpora- 
tion, the def’t, acted through their duly authorized and constituted 
agent and attorney, John P. Devereaux, and also through and under 
the authority of the president of said corporation and through its 

duly constituted agents and officers, Robert E. Car, D. M. 
4 Edgerton, and other officers and official agents and managers 

of said railway company, all of whom were the duly authorized 
agents of said company and with general powers to act for said 
company in the premises, and were duly authorized to enter into 
the said covenants and agreemerts. 

3. That before and at the time of making said agreements afore- 
said the said plaintiffs desired and demanded of and from the said 
defendants that the possessien of said land 2ndly above described be 
delivered to them, and also that the said defendant pay to the said 
pl’ff, Maria W. McAlpine, the rents and profits for the use and oc- 

‘cupation of the same for the period of thirteen years—that is, from 
the 15th day of October, A. i) 1868, to the said 3rd day of April, 
1878. 
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That thereupon the said plaintiffs & def’t entered into the cove- 
nants and agreements aforesaid as an adjustment and final compro- 
mise of all the differences between the plaintiffs and the defendant, 
it being furthermore understood, also, that said plaintiffs would 
waive all rights to claim accrued rents and profits due at that time 
from defendant for the use and occupation of the lands 2ndly above 
described. 

That by reason of the delays in the consummation of said ex- 
change by delivering of deeds on the part of said defendant to said 
plaintiff, Maria W. McAlpine, and the said plaintiffs relying on the 
good faith of thesaid def’t in making said agreement, and considering 
said tract of land secondly above described, with its then accrued rents 
and profits, as the property of the said def’t, made no further at- 
tempts to collect from said def’t said rents and profits; and the said 
def’t postponed the said delivering of said deed to said pl’ff, Maria 
W. McAlpine, from time to time, although holding the deed of the 
said plaintiffs for the said 2ndly described tract of land, and using, 
enjoying, and exercising acts of ownership over the said secondly 

described tract from the date last aforesaid. 
5 That said defendant so continued to postpone and pro- 

crastinate the said plaintiffs under various pretexts until now 
the statute of limitations has barred a portion of pl’ffs’ claim for 
said rents and profits, and def’t in so doing and afterwards refusing 
to finally consummate said trade is guilty of fraud, and said pl’ffs 
are remediless at law and will be greatly injured unless the cove- 
nants and agreements above set forth are specifically enforced. 

4. That furthermore, in further pursuance of the exactions of the 
said defendant, made at a time subsequent to the time of the sol-'. 
emnly entering into the said covenants and agreements and after 
all of the agreements on both sides had been fairly made, the said 
plaintiff, Maria W. McAlpine, procured at considerable expense and 
trouble and expenditure of time and money the removal of a cer- 
tain illegal and unauthorized macadam tax assessment or apparent 
cloud which the defendant wished’ to be removed from the said 
premises so to be conveved by the plaintiffs to the defendant, which 
said removal of said petitioned cloud from said title cost the said 
plaintiff, Maria W. McAlpine, the sum of five hundred dollars, viz. 


$350 in cash expenditure...........-.--.......-...~--... $350 
And $150 in expenditure of time & labor---- ..--...--.---. 150 
PACS dcccwecinmad cdiiicia cuwe cxthiilias aniniinideinduilibiiaes $500 


April 19, 1879. 


All of which was expended by the pl’ff, Maria W. McAlpine, to 
satisfy the exactions and groundless fears of the officers and man- 
agers of said cloud or pretended tax lien. Said def’t neglected and 

ostponed as aforesaid the delivery of said deed to said Maria W. 
McAlpine of the lands 1stly above described. 
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That all of said expenditure of time and money was made 

6 under the suggestions and at the request of the said defend- 

ant by the pl’ff, Maria W. McAlpine, for the express purpose 

of adjusting the said line to satisfy the unjust requirements of the 
said defendant and for no other purpose whatever. . 

5. And also at the same time, viz.,on or about the said 3rd day 
of April, 1878, and pursuant to said covenants and agreements, and 
with an intent to consummate and carry out the terms thereof, 
the said plaintiff, Maria W. McAlpine, with the knowledge, con- 
sent, and acquiescence of the said defendant, took. possession of the 
said tracts of land firstly above described, which by said covenants 
and agreements were to be so conveyed to the said plaintiff, Maria 
W. McAlpine, and has ever since that time been in full, open, avowed, 
and visible possession of the same, and still occupies the same under 
said agreements and covenants. 

6. That furthermore the plaintiffs, in further pursuance of said 
covenants and agreements, have made upon said land so to be con- 
veyed to said Maria W. McAlpine, with the knowledge and consent 
of said defendant, permanent and valuable improvements since the 

ion taken under said covenants and agreements as aforesaid, 
viz., that the said plaintiffs have built a house thereon of the value 


Os SNS I Si stds irnes eminent eserenein nen than nena $300 
And fences of the value of one hundred dollars..-.--------- 100 
Costing the plaintiff in the aggregate the sum of four hundred 

ats sbi hs abate etiam de bhcicintniae Dis sariniieenensn-akieniemetibtidepittacaitseidi 400 
And has otherwise improved the said premises to the amount 

in cost to said plaintiff of the sum of__------------.----- 100 
Amounting to the sum of five hundred-_- ._..--.-.....----. 500 
7 That the pl’ffs duly performed all the conditions of said 


covenants and agreements on their part,and on or about the 
4th day of April, A. D. 1878, at the said Kansas Pacific railway gen- 
eral office, paid and assigned to said def’t, said past accrued rents 
_ and profits and tendered and delivered to the def’t through its said 
agents, a warranty deed of said premises secondly above described, 
duly executed by the rr and by Isaiah Walker and Mary, his 
wife, as required by said def’t, which conveyance afterwards the said 
officers and agents of said company procured to be acknowledged 
by the said Maria W. McAlpine and Nicholis McAlpine, plaintiffs, 
done by the said pl’ffs at the request of said defendant; that the 
said defendant accepted and retained the said conveyance and 
agreed to make and deliver a deed of said firstly-described tracts of 
land to the plaintiff, Maria W. McAlpine, pursuant to said agree- 
ments and covenants within a reasonable time, and the said pl’ffs 
last named at the said time and place also tendered to the said de- 
fendant a full acquittance and release of the rents and profits for the 


use and occupation by the deft of said land secondly above de- | 


scribed pursuant to said agreement, and ever since has made the 
said tender good and been ready and willing to perform all the stipu- 


~<«> 


i 
precerenee Sc 
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lations of the said covenants and agreements on their part, and into 
court here brings a good and sufficient deed of general warranty 
with covenants of title to said def’t of the said lands secondly above 
described, with full receipt and acquittance for all past rents and 
profits thereof, and asks the said def’t to accept the same and to 
make to the said plaintiff, Maria W. McAlpine, and to deliver to 
her the deed of conveyance of said Istly-described tract of land to 
which by said covenants and agreements and by law she is entitled, 
and that said def’t furthermore convey to said plaintiff the said 
quarter section of wild land in the said county of Pottawatomie, 
State of Kansas, provided in said contract. 
8 8. That at the time of the covenants and agreements herein- 
before mentioned the said defendant was and had been for 
a long time prior thereto in the use and occupation of the lands 
secondly above mentioned, and ever since the 15th day of October, 
1868, and up to said 3rd dav of April, 1878, held and maintained 
possession of the same as tenant to the said plaintiff, Maria W. Mc- 
Alpine, and ever since the said 3rd day of April, A. D. 1878, has 
held and occupied the same as a railway and for railroad purposes 
and as a steamboat landing and for wharfage purposes, to the utter 
exclusion of the said plaintiffs, and ever since said 3rd day of April, 
1878, has used and controlled the said premises as its owner under 
said agreement and conveyance; and the said plaintiffs, in pursu- 
ance of said agreeinents and covenants, and with an intent to carry 
out the terms of said agreements in good faith, have formally yielded 
up and delivered and the def’t took control of and continued and 
maintained the possession of the said premises so conveyed and to 
be conveyed to the def’t, and for which said deed was tendered and 
delivered as aforesaid; that the yearly rental value of said premises 
is and has been ever since said 15 day of October, A. D. 1868, the 
sum of two hundred and fifty dollars per annum; that no part of 
the same has ever been paid to the said Maria W. McAlpine by said 
def’t or to any other person for her benefit. 

9. That notwithstanding all of the foregoing the said def’t, after 
having, by the above-mentioned representation and conduct on its 
part, caused the said plaintiffs to take such a position in regard to 
the premises that if the said contract shall not be carried out it will 
work a fraud against the said plaintiffs and the said plaintiffs will 
be greatly damaged and injured thereby, yet the said def’t, disre- 

garding its duties in the premises, has neglected and delayed 
9 and now utterly refuses to deliver the said conveyance of the 

said tracts of land Jstly above described to the said plaintiff, 
Maria W. McAlpine, or otherwise to perform the said covenants © 
and agreements above set forth, although often requested so to do. 

10. Wherefore your petitioner pravs that the defendant be decreed 
to convey to the said plaintiff, Maria W. McAlpine, said tracts of land 
firstly above described, and also for such other and further relicf 
and different relief, orders, and judgment in the premises as may 


be just, right, and proper. 
ss sTiiad C. M. MASON, 


HENRY SMITH, 
Atiorneys for Plaintiffs. 
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(Endorsed :) No. 2712. Maria W. McAlpine and Nicholis Me- 
Alpine against The Union Pacific Railway Company, Kansas Di- 
vision. Petition. Filed January 22, 1881. G. W. Betts, clerk. 
James M. Mason and Henry Smith, attorneys for pl’ffs. 


Bond for Costs. 


In the Tenth District Court in and for the County of Wyandotte 
and State of Kansas. | 


Know all men by these presents that we, Maria W. McAlpine and 
Nicholis McAlpine, as principals and as sureties, are held and firmly 
bound unto the State of Kansas in the sum of one hundred dollars; 
for the payment of which we do hereby bind ourselves, our heirs, 
executors, and administrators, firmly by these presents. 

The condition of the above obligation is such that whereas the 
said Maria W. McAlpine and Nicholis McAlpine have commenced 
their certain civil action in the district court in and for the county 
of Wyandotte on the 22d day of January, 1881, against the Union 

Pacific Railway Company, Kansas Division : 
10 Now, if the said Maria W. McAlpine & Nicholis McAlpine 
shall well and truly pay all costs that may accrue in said 
action in case they shall be adjudged to pay them or in case the — 
same cannot be collected from said company if judgment be ob- 
tained against them and that the said — will pay all costs made by 
plaintiffs, then this obligation to be void ; otherwise to be and remain 


in full force and effect. 
MARIA W. McALPINE. 
NICHOLIS McALPINE. 


Endorsed: No. 2712. Maria W. McAlpine et al., plaintiffs, vs. U. 
P. R. R. Co., defendants. Bond for costs. Presented, approved, and 
filed this 22 day of Jan’y, 1881. G. W. Bett, clerk. 


Precipe. 
District Court, Wyandotte County, Kansas. 


Maria W. McAtpine & Nicaortis McALPINE 
| vs. 
Union Pacitric Rattway Company, Kansas Drvision. 


To the clerk of said court: 
Issue summons in the above-entitled cause, returnable according 
to law, directed to the sheriff of Wyandotte county, Kansas. 
J. M. MASON, 
Attorney for PV? fs. . 


[Endorsed:] District court, Wyandotte county. Maria W. Mc- 
Alpine and Nicholis McAlpine vs. Union Pacific Railway Co., Kan- 
sas Division. Precipe forsummons. Filed Jan’y 22,1881. G. W. 
Betts, clerk. 
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Summons. 
THe Unirep States oF AMERICA. 


THe State or Kansas, \ — 
Tenth Judicial District, Wyandotte County, 


The State of Kansas to the sheriff of Wyandotte county, in said | 
State, Greeting : 


You are hereby commanded to notify the Union Pacific Railway 
Company, Kansas Division, defendant, that it has been sued 
11 by Maria W. McAlpine and Nicholis McAlpine, plaintiffs, in 
the district court of the State of Kansas, sitting within and 
for the county of Wyandotte, and that unless it answer by the 21st 
day of February, 1881, the petition of said plaintiffs against it, filed 
in the clerk’s office of the court aforesaid, the same will be taken as 
true and judgment rendered accordingly. 
You will make due return of this summons on the Ist day of Feb- 
ruary, 1881. 
Witness my hand and the seal of said court, affixed at my office, 
in the city of Wyandotte, this 22nd day of January, 1881. 
G. W. BETTS, Clerk. 


STATE OF KAwnsas, } as: 
County of Wyandotte, f° 


Received this summons on the 22nd day of January, 1881, at 
11 o’clock a. m., and served the same in my county by delivering a 
certified copy thereof, with all the endorsements thereon, to John 
McKenzie, the designated agent of said corporation (the Union 
Pacific Railway Company, Kansas Division), on the 28 day of Jan- 


uary, A. D. 1881. 
T. B. BOWLING, Sheriff, 
By O. K. SERVISS, Deputy. 


Fees: 
IID o. «insect ttemenntciniecnititalenanniic $0 50 
CROFT acncccs sadmnnccnacnes 25 
OOO ccstintin iments semua 40) 
OU iiih sintering $1 15 


Endorsed: No. 2712. ‘District court, Wyandotte county. Sum- 
mons. Issued Jan’y 22nd, 1881; returnable Febr’y Ist, 1881. Maria 
W. McAlpine ef al. vs.U. P. R. R. Company. J. M. Mason & H. 
Smith, plaintiffs’ attorneys. Filed Jan’y 31st, 1881. G. W. Betts, 


clerk. 
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12 Answer. 


STATE OF KANSAS, ; iste 
Wyandotte County, {~~ ° 


In the District Court, Sitting in said County. 


Maria W. McAtprneand Nicuoxis McALpIing, Plaintiffs, 


vs. 
Ture Union Paciric Rarpway Company, Kansas Drvision, De- 
fendauts. 


The Union Pacific Railway Company, impleaded in this suit as 
defendant by the name of The Union Pacific Railway Company, 
Kansas Division, answers the petition of the plaintiff and says: 

1. It admits that it is a corporation cole and organized under 
and pursuant to the act of Congress chartering the therein Pacific 
Railroad Company, approved July 1, 1862, which act of Congress 
has been modified and changed by various subsequent acts, and that 
by virtue of said acts of Congress and the laws of the State of Kansas 
it was consolidated with the Kansas Pacific Railway Company and 
the Denver Pacific Railway and Telegraph Company, which con- 
solidation took effect on the first day of February, 1880, under the 
name and style of the Union Pacific Railway Company, and there- 
upon the def’t, the consolidated company as aforesaid, did, by virtue 
of said consolidation and pursuant to the terms thereof, enter into 
and possess itself of the lands described in pl’ffs’ petition, described 
as follows, viz., all that piece or part of land in Wyandotte county, 
State of Kansas, described as follows: 

A part of what is known as the Ferry tract, beginning at a point 
three hundred (300) feet south and forty-one (41) feet east of the 
northwest corner of northeast quarter of northeast quarter of section 
ten (10), in township eleven (11) south, in range twenty-five (25) 

east, of the sixth (6) principal meridian, thence north 26° 
13 east along the easterly line of the right of way of the Mis- 

souri River Railroad Company two hundred and seventy 
(270) feet; thence along the said right of way line north 22° east 
six hundred and ten (610) feet; thence along the said right of way 
line on a four-degree curve to the left two hundred and twenty (220) 
feet to the westerly line of the Wvandotte “ Ferry tract;” thence 
north eastwardly along said westerly line of the said “ Ferry tract ” 
to the northwest corner thereof; thence east on the north line of 
said “ Ferry tract” to the Missouri river; thence meandering south- 
erly along the margin of the Missouri and Kansas rivers to a point 
due east from the place of beginning, and thence west to the place 
of beginning, containing two acres and seventy-one hundredths 
(2.71) of an acre, more or less. 

2. Defendant further says that prior to the date of said consolida- 
tion the said Kansas Pacific Railway Company, for more than fifteen 
years then last past, had been in the exclusive and adverse posses- 
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sion of the said parcel of land in the first paragraph of this answer 
above described, and that this defendant, being by virtue of the said 
consolidation the successors of the said Kansas Pacific Railway 
Company, became and was possessed of said land as hereinbefore 
stated, and has ever since held the same adverse to the plaintiffs 
and all others; that a part of said premises was, during all the years 
aforesaid to the date of said consolidation, occupied by the said 
Kansas Pacific Railway Company for the tracks of its railroad, which 
were located thereon during the year 1863, and that the residue of 
said premises was during all that time and now is a narrowstrip of 
land lying between the hundred feet of right of way proper for the 
railroad and the Missuuri river and occupied and possessed by the 
said railway company for the landing and storage of ties and other 

commodities and properties transported and to be transported 
14 upon said railroad, on, along, and over which narrow strip of 

land the said railway company had and maintained divers 
railroad tracks for the convenient handling of its own property and 
commodities of individuals transported upon the river and said . 
railroad, the same being the landing to and from the Missouri river. 

3. Defendant, further answering, says that said Kansas Pacific 
Railway Company was incorporated by the territorial Legislature 
of Kansas under the name of the Leavenworth, Pawnee and Western 
Railroad Company, and its charter is set out in the Territorial Laws 
of Kansas of 1855, chapter 86, page 914, and that by authority of 
law the name of said corporation was finally changed to that of the 
Kansas Pacific Railway Company. 

4. Defendant says that it has been informed that Messrs. T. F. 
Oaks and J. P. Devereaux, during the year 1878, did enter into ne- 
gotiations with Nicholis McAlpine for exchanging certain lands of 
the Kansas Pacific Railway Company for the land described in the 
first paragraph of this answer; but defendant denies that they or 
any other person or party had any authority from the Kansas Pa- 
cific Railway Company to enter into any negotiations upon the sub- 
ject; and defendant says that said Oaks and Devereaux were not 
there in the employ of the Kansas Pacific Railway Company, nor 
were thev its agents, and though in pursuance of the negotiations 
by them undertaken the plaintiffs or one of them made a deed to the 
Kansas Pacific Railway Company of the premises in said first para- 
graph described and delivered the same to said Devereaux, yet the 
same was done without the knowledge or procurement of the said 
Kansas Pacific Railway Company, and some time thereafter the pl’ffs 
withdrew said deed from the custody of said Devereaux ; all of which 

transactions were without the knowledge of the said Kansas 
15 Pacific Railway Company, and only came to the knowledge 
of this defendant since the commencement of this suit. 

5. And def’t denies that it has assumed the name of the Union 
Pacific Railway Company, Kansas Division, but that its true and 
only name is the Union Pacific Railway Company, upon whose 
agents process in this case was served. 

6. And this def’t, further answering, says that the matters in pl’ffs’ 
petition, except as hereinbefore admitted, are not true, and def’t de- 
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nies, except as hereinbefore admitted, each and every allegation 


therein. 
J. P. USHER, 
Attorney for Defendant. 
STATE OF KANSAS, Ls 
Douglas County, {| ~° 


J. P. Usher, being first duly sworn, says that he is the attorney 
for the defendant in the above-entitled suit; that he prepared the 
foregoing answer, and that the facts therein contained are true, as he 
verily believes; that this affidavit is made by him as attorney be- 
cause the facts are within his personal knowledge. 


J. P. USHER. 


Subscribed and sworn to before me this 19th day of February, A. 


D. 1881. 
[SEAL. ] J. P. USHER, 
Notary Public. 


(Endorsed :) No. 2712. Maria W. McAlpine e¢ al. vs. Union Pa- 
cific R’l’y Co., Kans. Div. Answer. Filed Feb’y 21st, 1881. G. W. 
Betts, clerk. J. P. Usher, att’y for def’t. 


In District Court of 10th Judicial Dist. of Kansas, Wyandotte 
County, Kansas. 
Maria W. McAtpine and Nicuoiis McAtprne, Plaintiffs, * 
| against 
THe Union Paciric Rartway Company, Defendant. 


Now come the plaintiffs, and, for reply to the answer of the de- 
fendants herein, deny each and every allegation in said answer con- 


tained. 
JAMES M. MASON, 
HENRY SMITH, 
Attorneys for Plaintiffs. 


16 (Endorsed :) No. 2712. Maria W. McAlpine, Nicholas 
McAlpine against U. P. R’way Co. Reply to answer. Filed | 
M’ch 3rd, 1881. G. W. Betts, clerk. J. M. Mason, att’y for pl’ffs. 
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on 
STATE OF KAwnsas, . 
County of Douglas, | ~* 
In District Court, Tenth Judicial District, County of Wyandotte, 
! Kansas. 
y Maria W. McALpINE and Nicnoitis McALPINE 
e 
" v8. 


Tae Union Pactric Rattway Company, Kansas DIvIsIon. 


Deposition of John P. Devereaux, taken before me, T. H. Kennedy, 
a notary public within and for the county of Douglas, in the State 
of Kansas, on the 25th and 26th days of March, in the year A. 
D. 1881, between the hours of 10 a. m. and half past seven (73) 
o’clock p. m., at the office of the Hon. John P. Usher, attorney 
for the U. P. railway, in said county, pursuant to agreement, to be 
read in evidence in behalf of Maria W. McAlpine and Nicholis 
McAlpine, plaintiffs in the said action. 


Joun P. Devereaux, of lawful age, being by me first duly exam- 
ined, cautioned, and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, deposeth and said that—my name 
is John P. Devereaux; I live in Lawrence, Kansas; I shall be 
sixty (60) years in April, A. D. 1881. I know the above-named 
parties to this suit, and that I have read the petition and know the 
subject-matter of this suit. I have been in the employ of the Union 

‘ Pacific Railway Company, Eastern Division, afterwards called the 
Kansas Pacific railway, from the month of February, 1864, to the 
Ist of June, 1880, and since that time with the defendant, The Union 
Pacific Railway Company, to this date, as secretary, for about twelve 
(12) months during the years 1864-5, and as land commissioner 
from about 1867 to about the lst day of October, 1875, since 
17 which last date I have been connected with — land depart- 
ment of that company and this company since 1st June last. 
The present company is formed by the consolidation of the Union 
Pacific Railway Company, the Denver Pacific Railway and Tele- 
graph Company, and the Kansas Pacific Railway Company. Some 
time in the early part of 1878 there was an agreement or under- 
standing between the Kansas Pacific Railway Company and the 
plaintiff to exchange lands, the railway company to convey to 
plaintiff the tract of land known as the Walker tract, being the cer- 
tain twenty-five and one-fourth (25}) acre tract mentioned in the 
petition and a quarter section of railroad land east of Junction City, 
which was not at that time designated. The plaintiff was to convey 
>a to the railway company the point of land at Wyandotte, Kansas, on 
the Missouri river, containing two 75 (2.71) acres, being the tract 
mentioned in the petition, and I was directed to examine—by Mr. 
Robert E. Carr or T. F. Oakes, the superintendent of the road—the 
plaintiffs’ title to this piece of land, and to satisfactorily prepare the 
1 deeds between the plaintiffs and the railroad Co. I prepared the 
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deed from the plaintiffs—from Isiah Walker and wife—to the rail- 
road company for the two ;*)5 (2.71) acres of land, which was exe- 
cuted by the plaintiff and Isiah Walker and Mary Walker. After 
the deed was executed the deed was sent io me, by Mr. McAlpine, to 
Kansas City, where I was then living, and I retained it until the 
12th December, 1878, when I returned it to Mr. McAlpine, at 
his request. On the 13th June, 1878, I sent Robert E. Carr, the 
president of the compgny, a deed which I had prepared, from the 
company to Mrs. Maria McAlpine, for the twenty-five and one- 
fourth (25}) acre tract of land mentioned in the petition. Not 
having heard from Mr. Carr or not having the deed returned to 
me I wrote to Mr. D. M. Edgerton, the then acting president, on the 
26th July, 1878, asking him to hunt up the deed. I have searched 
for his answer to my letter, but have not been able to find it, 
18 and cannot now be able tospeak of its contents, and (I prepared 
the deeds above mentioned either by direction of Mr. Oakes or 
Mr. Carr) in the investigation which I made in relation to the plain- 
tiff’s title tothe two}, (2.71) acre tract of land I ascertained that there 
was a large amount of special taxes against the said tract of land 
and for which it had been sold «& bid off by the town of Wyandotte. 
I thought the tax sale had been irregular and did not pass the title 
to the said land, and I so reported it as my legal opinion to the su- 
perintendent or to Mr. Carr. This tax sale was the trouble in the 
way, as I recollect, of making the exchange, and there was some 
doubt, as the road was then in the hands of receivers, whether the 
railway company could make the trade. The receivers were Henry 
Villard and G.S. Greeley. Mr. McAlpine declined to remove this 
tax sale and which, as I have said heretofore, [ regarded as irregular 
and had not passed the title to the county of Wyandotte. I have 
no knowledge that this matter was referred to any other attorney of 
the company but myself. I was the attorney of the company located 
at Kansas City, and I recollect no other attorney of the company 
nearer than Lawrence, where the solicitor of the company, Judge 
Usher, resided. Some time between the fall of 1875 and the fall of 
1878 Dr. John Arthur, of Wyandotte, got permission from me to 
enter upon the twenty-five and one-fourth (25}) acres of land men- 
tioned in the petition and for which, as I recollect, he wanted to use 
asa pasture. I do not recollect any other interview had with Dr. 
Arthur about this tract of land, and should not have recollected the 
above had not the plaintiff, Mr. McAlpine, refreshed my recollection 
about it. I have no recollection of reading any letter which I re- 
ceived from Mr. D. M. Edgerton to the plaintiff, Mr. Nicholas Me- 
Alpine. If Mr. McAlpine had been present when I received 
19 a letter from Mr. Edgerton in reference to this business it is 
- not unlikely that [ would have read it to him. I had fre- 
quent conferences in 1878 with Mr. McAlpine relative to this busi- 
ness. 
Question. When you found out about this tax-lien matter of 
which you spoke, did you communicate with the railroad company 
your legal opinion as to its validity ? 
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Answer. I communicated to Mr. Carr, and may have made the 
same communication to Mr. Oakes. 

Question. After such communication what did — president say or 
do about the matter? 

' Answer. We didn’t do anything about the matter that I recol- 
ect. 

Question. Did you get no word or communication whatever from 
him concerning it ? 

Answer. On the 26th July, 1878, when I wrote to Mr. D. M. Ed- 
gerton, to which reply I have already referred in this deposition, I 
mentioned having seen Mr. Carr, after writing to him, Carr, on 
the 13th June, 1878, and asked him, Carr, if he had executed the 
deed, and his impression then was that he had. This is all the rec- 
ollection I have about talking with Mr. Carr about this business 
after my letter to him endorsing the deed, and which is recalled to 
to my recollection by referring to my letter to Edgerton. 

Ques. Have vou a copy of that deed sent to Carr and the letter 
sent therewith? If so, please allow copy of each to be taken with 
this deposition. ji 

Answer. I have no copy of the deed, but have a copy of the letter 
noted. 


The defendant objects to the introduction in evidence of any state- 
ments made by Mr. Carr, and also of copies written by the witness, 
because such evidence is alleged and incompetent hearsay and sec- 
ondary evidence. 


By the Witness: I herewith present a copy of the letter 
20 written to Mr. Carr, marked “ A.” 


Question. Then Mr. Carr made no objections to the consum- 
mation of said trade on account of said tax lien at any time? 
Answer. I have no recollection that he did. 
Question. At what time, then, thereafter did he go out of office, 
and who came in as acting president in his place? 
Ans. I don’t recollect when Mr. Carr when out of office, but I 
find that I addressed D. M. Edgerton as acting president 26th July, 


1878. 
Question. Have you a copy of the Edgerton letter? If so, please 


present a copy of the same and have it marked “ Exhibit B.” 


Note.— Defendant objects to this evidence for the same reasons 
contained in the former objection. 


Ans. I have a copy of my letter of the 26 of July, 1878, which is 
herewith presented and marked Exhibit B. 

Question. What reply, if any, did Mr. Edgerton make to your let- 
ter as president of the company. 

Answer. I do not recollect that he made any reply. I have 
searched for a reply, but have not been able to find it. 

Question. Will you swear positively that Edgerton did not make 
some reply to your above-mentioned communication ? 
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Answer. I will not. I rather think it is likely he did, but what, 
if any, he did I don’t recollect. Shortly after this I removed to 
Denver, Colorado, and remained there till the fall of 1879, still in 
the service of the company. 

Question. Will you swear positively that you did not read to W. 
McAlpine the communication received by you from said Edgerton 
in August to said “ Exhibit B?” 

Answer. I cannot swear positively that I did not, because 
21 I cannot state whether I received an answer from him or 
not. 

Question. Is not the fact that you cannot find the answer the only 
reason why you are doubtful about receiving such answer? 

Answer. Yes; because Mr. Edgerton was usually a prompt corre- 
spondent. 

Question. Where would such a letter be kept, into whose hands 
would it go, where would it be likely to be found,if such answer had 
been made to you? 

Answer. Such a letter would be kept by me; it would go into my 
hands; it would be likely to be found among my papers. 

Question. Were you in the habit during that time of keeping 
any regular letter file? 

Answer. No; I don’t think my habit was very regular at that 
time about filing letters unless they were very important. If he an- 
swered my letter I must have lost it in moving to Denver or return- 
ing. I was changing around a good deal. 

Question. Is it not, therefore, highly probable that such an an- 
swer was written to you,and that it may have been lost? 


Note.—Defendant objects as according to opinion of witness. 


By the Wirwness: I think it is likely that Mr. Edgerton answered 
my letter, and, as I have searched for it and cannot find it, if he an- 
swered my letter I think it is lost or mislaid. 

Question. From the nature of the business pending between said 
McAlpine and said company, if you had such a letter would you not 
have been apt to have read it to the said McAlpine? 


Note.—The defendant objects to that question because it calls for 
the opinion and conclusions of the witness. 


Answer. [think it likely that— Mr. McAlpine had come into 

22 my office and inquired of me if I had received anything fur- 

ther in connection with this business from Mr. Edgerton and 

I had then recently received a letter I would have read it to him or 
told him its contents. 


NotE.—Defendant objects to that answer as incompetent. 


Question. Is it not a fact that Mr. McAlpine at that time was fre- 
quently in to see you at your office awaiting the termination of this 
business ? 


Answer. Mr. McAlpine was frequently in at my office in the fall ' 


of 1878 before I went to Denver in the matter of this business, be- 


‘tween the first of the year and the fall. 
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Question. When did Edgerton go out of office as president and 
who succeeded him ? 

Answer. I don’t recollect when he went out of his office. 

Question. Do you not recollect a conversation about this time in 
which you stated to McAlpine that the reason Edgerton did not exe- 
cute the papers which had been sent to Carr was because the papers 
were left by Carr in some confusion, and he, Edgerton, complained 
that he could not find them. 

Answer. I have no recollection of any such conversation with 
McAlpine. : 

Question. Will you swear positively that you did not have such 
conversation with Mr. McAlpine or something of such like import ? 

Answer. I cannot swear that I never had any conversation with 
Mr. McAlpine about a letter which I may have received on this 
business from Mr. Edgerton, but I stated in a previous answer if I 
ever had any such conversation with Mr. McAlpine I cannot now 
recall it. 

Question. Will you swear positively that Mr. McAlpine at the time 
that you had matured your opinion on the tax-lien question sug- 

gested to you that a good way to get rid of that tax lien would 
23 be te allow him, McAlpine, to bid the same in at a certain 
sheriff’s tax sale which was to be made thereaftér ? 

Answer. No; I don’t remember a word about it. 

Question. And in that connection will you swear that you did not 
give him further time to remove the tax lien? , 

Answer. I swear to the best of my recollection that I did not. 

Question. Then neither you as attorney,or any of the officers of © 
the company made any objection to the title to the two ;j5 (2.71) . 
acres on account of the tax lien ? 

Ans. I didn’t and I don’t know that any of the officers of the com- 
pany did. 

Ques. Then that tax lien did not stand in the way of the trade? 

Answer. It didn’t stand in my way, and so far as I know it did 
not stand in the way of the company. 

Question. After you decided on the tax-lien matter did you tell 
McAlpine he would have to raise the lien before the railroad com- 
pany’s deed would pass ? 

Answer. I do not recollect that I did. 

Question. There was a release deed to be made by Burnham and 
Lewis, as mentioned in your letter to Carr of June 13th, 1878? 

Answer. Yes; but Burnham and Lewis as trustees had a mort- 
gage on the twenty-five and one-fourth (25}) acres of land which I 
thought it was necessary to have released. 

Ques. Was there any other mortgages or incumbrance on the land 
the company were to deed to McAlpine? 

Ans. ve there was a mortgage which had been made to me as 
trustee which I do not think had been released at that time. 

Question. And you were to release that mortgage yourself as 
trustee ? 

Ans. I suppose it would have been necessary for me to have 
24 — that mortgage before the title could have been per- 
fected. 
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Question. Did Burnham and Lewis ever execute that release ? 

Ans. I have no knowledge that they did. 

Question. Will you swear positively that McAlpine did not say 
something to you about the best way to get rid of the tax lien? 

Answer. I cannot. = 

Ques. Will you swear positively that he did not say the best way 
to get rid of it was to bid it off at the coming sheriff’s tax sale? 

Ans. I cannot. 

Ques. Will you swear that he did not propose to do so? 

Ans. I cannot. 

Ques. Is it not a fact that he afterwards did bid it off according 
to the idea then expressed ? 

Ans. I do not know. My recollection is that he told me the tax 
matter had been settled, but how I cannot state. 

Ques. Did he not afterwards notify you to that effect and inquire 
of you whether you were ready to deliver the railroad company’s 
deed to him. 

_ Ans. I think Mr. McAlpine notified me that he had removed this 
tax trouble, and inquired if we were ready to go on and complete 
the trade. I think this was in the fall of 1879. 

Ques. What answer did you make? 

Ans. I had received the following telegram from S. T. Smith, the 
general superintendent of the defendant’s road, to wit: 


94-7. A—20. 
WALLACE, Kansas, 11, 19. 
J. P. Devereaux, Lawrence, Kansas: 


Yes. Please close with McAlpine if you can on reasonable terms. 
(Signed) S. T. SMITH. 


25 And after the receipt of this telegram I advised Mr. Mc- 

Alpine I was ready to go on and complete the trade, and I 
wrote a letter to that effect to Mr. McAlpine, dated Dec. 13, 1879, 
which is now shown me. 

Ques. Previous to the 3rd April, 1878, you conferred with the 
general superintendent of said company about the proposed exchange 
of lands? 

Ans. I have no doubt but I did. 

Ques. You had conversations with the superintendent about it ? 

Ans. Yes; I am sure I had. | 

Ques. You had conversations with the president of the road 
about it. 

Ans. I have no doubt if the president was at Kansas City I had 
conversatious with him about the land trade. 

Ques. And in those conferences and conversations it was decided 
by the officers of the company to complete this McAlpine trade ? 

Ans. That was my understanding, and I therefore prepared the 
deed from the plaintiffs and Isiah Walker and wife and from the 
railroad company to Mrs. Maria McAlpine of the lands that were 
the subject of the exchange, except for the quarter section of land 
in Pottawatomie county. 
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Ques. Under the directions of the company’s officers ? 

Ans. Yes; what I did I did by their directions. 

Ques. You and the company were then ready to make the ex- 
change ? 

Ans. I was ready to do whatever the company directed me to do 
about this business. 

Ques. The terms had been agreed upon ? 

Ans. Yes, sir. 

Ques. And you stated that the title to the twenty-five and one- 
fourth (25}) acres was good in the company or you could make it 
good and clear of all incumbrance ? 

Ans. I wrote Mr. McAlpine on the 3rd of April, 1878, that in 

conveying him the property he was to get from the railroad 
26 company it would be free of al! incumbrance, and it was ex- 

pected that he would put the property the railroad company 
got from him in the same condition. 

Ques. And you was acting attorney of the Sere ord at that time; 
had decided that the tax lien on the two 745 (2.71) acres coming 
from McAlpine ought not stand in the way of the trade? 

Ans. It was after the 3d April, 1878, that I concluded from my 
investigation of the tax sale that it was not valid. 

Ques. And you investigated the whole of the title as it stood upon 


the records of Wyandotte county ? 


Ans. I made such an investigation of the title as satisfied me that 
the tax sale was not a good one, and also of Mrs. McAlpine’s title, 
with which I was satisfied. I remember that I thcught it was pru- 
dent to have Isiah Walker and his wife join in the conveyance, 
and I so suggested to Mr. McAlpine and it was done accordingly. 

Ques. After die investigation, then, you found no further objec- 
tions to the McAlpine title except what you have suggested ? 

Ans. None. 

Ques. And you substantially communicated to McAlpine the 
results of your investigation ? 

Ans. It is likely I did. 

Ques. And thereupon and thereafter you informed McAlpine by 
letter or other communication that you were ready to complete the 
trade? 

Ans. I informed Mr. McAlpine, after December, 1879, after I 
received that telegram from Mr. Smith, that I was ready to go on 
and complete the trade. 

Ques. So you didn’t drop all idea of making the trade after you 
found the tax lien? 

Ans. I did not. 
27 Ques. And two months after you found it and in June, 1878, 
and sent that deed to Carr to execute ? 

Ans. I did. , 

Ques. You and the company had not dropped the idea of making 
the exchange at that time? . 

Ans. I had not; I cannot speak for the company. 

Ques. But you have said heretofore that what you did i in this 
matter was by direction of the company. 
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Ans. What I intended to say heretofore was and what I say now is 
that what I did was by direction either of Mr. Carr, or Mr. Oakes, or 
Mr. Smith. 

Ques. And in doing as you — simply obeyed the orders of these 
gentlemen ? 

Ans. Yes. 

Ques. And in giving those orders what powers did they obey? 

Ans. I don’t know. 

Ques. Was not President Carr, before he went out of office, about 
that time somewhat dilatory and procrastinating about his or 
in his method of doing business ° 

Ans. I don’t know that he was. 

Ques. Did you not state as much to McAlpine in reply to his 
importunities to know why the company’s deed was not given him ? 

Ans. I have no recollection that I did, and don’t believe that I 
did. 

Ques. Did you make no communication to that effect to McAlpine ? 

.Ans. I have no recollection that I did. 

Ques. Will you swear positively that you did not ? 

Ans. I am not able to swear positively. 

Ques. Have you any other papers, letters, and telegrams or copies 

thereof in your possession or under your control relating to 
28 thisexchange of lands? If so, please allow them to be attached ' 
to this deposition by copies or otherwise. 

Ans. I have and will furnish copies of the originals, numbering 
from 1 to 18. 

Ques. Have you any such papers, copies of records, called for by 
the notice served by the attorney of this company for the produc- 
tion of such copies ? 

Ans. I have nothing but what I have produced. 

Ques. What did you tell McAlpine about going into the posses- 
sion of the twenty-five and one-fourth (25}) acres when you made 
the trade? 

Ans. I never made any trade. 


Note.—The last question and answer is withdrawn by consent. 


. Ques. What did you, at any time, say to McAlpine, at any time, 
meet going into possession of the twenty-five — one-fourth (25}) 
acres { ‘ 

Ans. I don’t recollect any conversation with Mr. McAlpine on the 
subject. 

Ques. Did you tell him anything about it? 

Ans. I don’t recollect that I did. 

Ques. Will you swear positively that you did not? 

Ans. I cannot. 

Ques. Did not Mr. McAlpine want to collect rent from the com- 
pany for the use of the two and 74, (2.71) acres? 

Ans. He did. | 

Ques. And McAlpine threatened to dispossess the company if they 
did not pay it? . 


is 
or 
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Ans. I don’t recollect that he threatened to dispossess the company, 
but said he either wanted suit for the use of the land or that he 
wanted the trade perfected. , 

- Ques. And so it became necessary for the company to do 
29 something in regard to this matter ? 
Ans. I don’t know whether it became necessary or not. 

Ques. And they tried to get another piece of ground accessible to 
the river so they could have a steamboat landing ? 


Note.—The question is objected to by the defendant as leading. 


Ans. My recollection is that Mr. Oakes said he would look out for 
another landing. 

Ques. Was the company able to get another landing on satisfac- 
tory terms? | 

Ans. I do not know. 

Ques. Finally, was not this exchange of lands proposed and talked 
over between the officers of the company as a compromise measure 
to settle all differences between McAlpine and the company ? 

Ans. I don’t know what the officers of the company did in the 
premises other than what I have already stated. 

Ques. You never told Dr. Arthur that the terms of the land trade 
had been agreed upon by McAlpine? 

Ans. I have no recollection about talking to Dr. Arthur about it. 

Ques. Will you swear positively you did not? 

. Ans. I will not. 

Ques. Was there any communication from R. E. Carr to F. F. 
Oakes or from said Oakes to said Carr by letter, telegram, or ver- 
bally in relation to this matter? 

Ans. My recollection is that Mr. Oakes sent me a letter which he 
had received from Mr. Carr to read, and which I read and returned 
to Mr. Oakes, in relation to this business, and that is the only letter 
that I recollect from Mr. Carr to Mr. Oakes relative thereto; the 
contents of that letter I have no recollection of. 

Question. Where would that letter or copy of it be likely to be 
found ? 

Ans. At the office of the general superintendent of the com- 

any. 
30 . Gan You stated during this examination that this trade 
was made with Robert E. Carr, pres’t of the company, and 
not with you personally. 

Ans. I made no such statement as that in this deposition. 

Ques. You recollect having a conversation with Mr. McAlpine in 
which you stated to him that this trade, if trade it was, was made 
with Mr. Carr and not with you personally ? 

Ans. I have no doubt the trade was made, but was not made with 


me nor in my presence. 


Note.—Defendant objects to the last question and answer because 
the question is leading and the answer gives an opinion merely. 


Ques. You only acted as the agent of the company ? 


a 


’ ae 


is 
tsi 


sinc elena 


iP 
} | 
1} 
+ 
hi 
; i 
| 
it 
| 
i 
; 
if 
:7 
if 
: 
i 
1 
a 


sett tll aasnte em a 


20 THE UNION PACIFIC RAILWAY COMPANY VS. 


Notr.—Defendant objects to the question. The question being 
objected — it was withdrawn. 


Ques. Were you the scrivener, lawyer, and attorney in the matter? 
‘Ans. Yes; as I have heretofore stated. 

Ques. You were to give the legal opinion upon which the trade 
was based ? 

Ans. I was to'look into the title and prepare the papers, which I 
did, as I have heretofore stated. 

Ques. The report and opinion you tendered to the company was 
accepted by the company ? 


NorE.—Question objected to by the defendant as leading. 


Ans. I never made a report or gave an opinion other than dis- 
closed in the exhibits which I have filed with this deposition, and I 
infer that my opinion was not satisfactory because the transaction 
was not concluded. 


Nore.—Plaintiffs' object to his stating what his inferences were as 
‘Incompetent and irrelevant. 


Ques. The company acted upon your recommendation, as 
31 stated by vou before, to a certain extent, did they not? 


Note.—The question is objected to by the defendant as leading 
and indefinite. 


Ans. My answer is that I don’t know that the company did any- 
thing about the matter. 

Ques. After you passed your opinion about this title you say in a 
former part of your deposition that you were directed to draw the 
papers ? 

Ans. I have no recollection of making such a statement in this 
deposition. 

Ques. In your relation to the company you occupied one of the 
company’s offices when this trade was talked about ? 

Ans. From the time of the appointment of Messrs. Greeley and 
Villard as receivers of the company,in 1876. I was in their employ 
until they went out of office, and after in the employ of S. T. Smith, 
their successor, until Smith went out of office, about July, 1879. I 
was their local attorney at Kansas City, and while in Kansas City 
they furnished me with an office in the building in which the re- 
ceivers carried on the business. 

Ques. Were Oakes and Carr also in the employ of these re- 
ceivers ? : 

Ans. They were in the employ of Messrs. Greeley and Villard, 
but Carr was also president of the company, and Mr. Oakes was 
the genera) superintendent of the receivers. 

Question. The receivers were in the control of the railroad at this 
time, were they not? 

Ans. They were. 

Ques. And of all the company’s property ? 


was 
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Ans. Yes; they had possession and control of all the company’s 
property em braced in the mortgage known as the Denver extension 
mortgage, which is dated the 20tn of June, 1869. 

Ques. The company and receivers then occupied the same 
o2 office, did they not? 

Ans. The receivers took possession of all the company’s 
offices, pursuant to an order issued by Judge John T. Morton, judge 
of the Shawnee district court. 


Note.—Counsel for defendant agrees to produce the print of the 
record in the suit of Meier and Stewart against the company, in 
which suit the receivers were appointed. 


Ques. If said receivers took possession of all of said offices where, 
then, were the offices of the company ? 

Ans. The president and secretary had their offices in Saint Louis 
and the treasurer’s office was in St. Louis. 
; Ques. The company, then, had no office at Kansas City or Wyan- 

otte ? 

Ans. Mr. Smith had been auditor of the company and was made 
and contained the auditor of the receivers with the accounted depart- 


' ment of the company and of the receivers, in the same building that 


I had my office in, — Kansas City. 

Ques. The railroad company were not then operating their road 
at this time but the receivers were operating the road for them ? 

Ans. The receivers operated the road from 1876 to 1879, under the 
order of the court. 

Ques. You were in daily attendance at your duties as such attor- 
ney under above-mentioned employment ? 

Ans. Yes; I was. 

Ques. This employment was at the general office of the company ? 

Ans. It was at the general offices of the receivers at Kansas City. 

Question. This was the same office that had been occupied previ- 


ous to the receivership by the law department of the company ? 


Ans. The law department of the company was at Lawrence. I was 

the local attorney of the company at Kansas City from Octo- 

33 ber, 1875, until the receivers were appointed, occupying the 

same office that I did when I was the attorney for the re- 
ceivers. 

Ques. And you were there by direction of the officers in charge or 
in control of the company and its effects ? 

Ans. I was there, by directions of Mr. Carr, from 1875 to the ap- 
pointment of the receivers, in 1876, and continued there until the 
fall of 1878, when I went to Denver and staid until the fall of 1879, 
and then came back to Lawrence, where I have resided ever since. 

Ques. In working up the details of this trade you represented T. 
F. Oakes, the general superintendent of the company ? 

Ans. I don’t recollect working up any trade except what is stated 
in my letter as exhibits filed, some of which were addressed to Mr. 
Oakes. 

Ques. In whatever you did do in relation thereto you represented 
Mr. T. F. Oakes, general superintendent of the company ? 
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Note.—Defendant objects to that question because it assumes that 
Oakes was superintendent of the railroad company and because it is 
otherwise leading. 


Ans. I don’t know that I was representing any particular person. 
I was investigating the title and preparing the papers with the 
knowledge of Mr. Carr and Mr. Oakes, and with their approval. 

Ques. And with the knowledge and approval of Mr. D. M. Ed- 
gerton ? ) 

Ans. Mr. Edgerton knew by the letter I wrote to him, a copy of 
which is herein already filed, that I was preparing the papers and 
that I had prepared the deed from the company to Mrs. McAlpine. 

Ques. Why did the company or those representing the company’s 
interest desire to acquire the said river landing and wish to buy it 
from the McAlpines ? 

Ans. For the purpose of landing ties for their road. 
34 Ques. Are you a lawyer by profession, admitted to practice 
in the courts of this State? 

Ans. I am a lawyer by profession, but have never been admitted 
to practice in the courts of this State. 

Ques. When, as you stated, McAlpine requested you to return the 
deed executed by the McAlpines and Walkers what reason did he 
assign ? 

Ans. I don’t recollect what reason he assigned, if any. 

Ques. Did not McAlpine say that as the railroad company had 
not delivered their deed of said twenty-five and one-fourth (25}) 
acres he thought it unfair for the company to retain the McAlpine 
deed to the two +7)\5 (2.71) acres and suggest that he be allowed 
to hold the two ;4); (2.71) acres deed until the company should 
comply with their agreement ? 

Ans. I don’t recollect of any suggestions he made about it, but in 
returning him the deed I see that I suggest in my letter to him 
that, perhaps, it would be well for him to preserve the deed, as we 
might get around to it again some of these days. 

Ques. Will you swear positively that nosuch conversation or sug- 
gestion as mentioned in the last above interrogatory passed between 
you and McAlpine in connection with such request? : 

Ans. No; I cannot swear positively what he said when he asked 
me for the deed. 

Ques. Did you ever give McAlpine in any way any authority or 
license to enter upon or take possession of said twenty-five and one- 
fourth (25}) acres? 

Ans. I have no recollection that I did. 

Ques. Will you swear positively that you did not? 

Ans. I will not, as I don’t recollect. 
35 Ques. You say Robert E. Carr had an impression that he 
executed the said deed to Maria McAlpine while in office as 
pres’t of the said company—he had then consented to make that deed 
at the time he thought he made it? 

Ans. In my letter to Mr. Edgerton of the 26th July, 1878, a copy 

of which I have already filed with this deposition, I say that after 
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sending the deed to Mr. Carr I saw him and asked him if be had 
executed the deed, and that his impression then was that he had, 
and therefore I concluded that he had consented. 

Ques. He was then willing to execute the deed ? 

Ans. Such was my conclusion. 

Ques. And thought he had done so? 

Ans. Yes, sir. 

Ques. But the deed had been mislaid, which resulted in delay? 

Ans. I have never seen the deed since I sent it to Mr. Carr, and 
presume it has been lost or mislaid. Whether this occasioned the 
delay in completing the transaction I cannot say. 

Ques. In whatever representations you made, letters you wrote, 
and acts performed by you in connection with this proposed trade 
you never made any representations which you were not properly 
authorized to make? 

Ans. I don’t believe I did; I did not. 

Ques. You never assumed to have any authority in connection 
with this business which you really did — have? 

Ans. J did not. 

Ques. Is the section of the railroad between Armstrong and Wy- 
andotte, with its grounds connected therewith, any part of the main 
line of said railroad ? | : 

Ans. It has been usually called the Wyandotte spur, and I believe 
it is covered by some of the mortgages on the main line. Whether 
it is considered a part of the main line or not I cannot say. 

Ques. After the said deed was made by the McAlpines and 

36 Walkers and delivered to you was the said company or their 

representatives allowed by the McAlpines to possess and enjoy 

the land described therein and to control the same without molesta- 
tion on the part of the plaintiffs ? 

Ans. Yes; as far as ne 

Ques. And did not the plaintiffs take possession of the twenty-five 
and one-fourth (254) acre tract in pursuance of said agreement ? 

Ans. I don’t know that the plaintiffs are or have been in posses- 
sion of the land, except from information from Mr. McAlpine. 

Ques. Will you swear positively that said McAlpines did not take 
such possession as suggested in the foregoing interrogatories ? 

Ans. I cannot swear positively, as I know nothing about it except 
from him. | 

Ques. After the deed was made by the Mr. McAlpineand Walkers 
was not the two and 45 (2.71) acres mentioned exclusively used 
and controlled by the railroad company adversely to the plaintiffs ? 

Ans. I cannot say. 


Cross-examination by defendant by Attorney J. P. UsHer: 


Ques. Do you know of the Ferry tract of two acres and upwards, 
claimed by McAlpines, being used or occupied by the railroad com- 
pany or the receivers in any different way or manner during and 
since the negotiations for exchange than it had been occupied by 
the company since the railroad was constructed ? 
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Ans. [ do not. . 

Ques. Were you authorized in any way or manner or by any party 
to enter into any negotiation or conversation with the McAlpines or 
either of them or the exchange of lands mentioned in the petition 
in this cause ? 

Ans. I was not. 

Ques. Did you at any time or in any way or manner how- 
37 ever make any contract with the McAlpines of the land of 
the petitioners in the petition mentioned ? 

Ans. I did not. 

Ques. Were you present at any time when Nicholis McAlpine or 
Maria, his wife, had any conversation with either T. F. Oakes or 
Robert E. Carr touching the exchange of lands in the petition men- 
tioned ? 

Ans. I cannot now recollect any such occasion, but I may have 
been present at some of the interviews with Mr. McAlpine. 

Ques. If you were present at any such interview ean you state 
whether it was with Oakes or with Carr? 

Ans. I cannot say. 


Notrt.—The plaintiff objects to the question and answer last above 
because he had already answered that he don’t recollect of having 
any such conversation, and as irrelevant and immaterial. 


Ques. After you sent the deed to Carr you say you met him some- 
where and inquired of him if he had executed the deed; now, will 
you please give his exact answer in his own words as near as you can ? 

Ans. I cannot give his answer further than I have already said 
that his impression then was that he had already executed the deed. 

Ques. Did you at that time have McAlpines’ deed and Walkers’ 
in your possession ? 

Ans. i expect I did; it was in December, 1878, that I returned 
his and Walkers’ deed to the Ferry track to him. 

Ques. Were you authorized by anybody—&, if so, who—to receive 
for the company, as a delivery from McAlpine, his and Walker’s deed 
of the Ferry tract which you afterwards returned to McAlpine? 

Ans. I don’t know that I had any special authority to receive the 
deed, but I received it because of my relations to the business. 

Ques. Did you lodge the deed for registry ? 

Ans. I did not. 

Ques. Did you communicate to Mr. Carr the fact that Mc- 
38 Alpine and Walker had made the deed and left it with 
you? 
Ans. I don’t recollect whether I did or not. 
Ques. Do you know when this twenty-five and one-fourth (25}) 
acre lot was purchased and for what object or purpose? 

Ans. I think it was bought in 1866; I think it was purchased for 
a location for the shops of the company. 

Ques. Where were the main, principal shops then ” 

Ans. I think that they were in the neighborhood of Jersey creek, 


In the city of Wyandotte, and south of this twenty-five-acre tract. 
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Ques. What was the eastern terminus of the road at that time— 
that is, where were the trains made up; where did they start them 
from ? 

Ans. From Wyandotte. | : 

Ques. Do you know of McAlpine’s claiming rent for this Ferry tract 
after he got his deed back? 

Ans. | do not. 

Ques. Do you remember why he wanted his deed returned to 
him ? 

Ans. I do not. 

Ques. Why did you send to Carr a release to be executed by Lewis 
and Burnham ? 

Ans. Because they had a mortgage on the property. 

Ques. Do you know whether Lewis and Burnham were consulted 
about this trade? . 

Ans. I do not know. 

Ques. In one of your letters to McAlpine you notify him that the 
company is to make him a clean title and the same would be ex- 
pected of him, or words to that effect. Now, I wish you to state 
whether, after looking up the'title, you believed it necessary, to carry 
out the contract as reported to you, that Lewis and Burnham should 
release their mortgage to them. : 

Ans. I thought so. 

Ques. Do you know whether the trustees of the Denver ex- 
39 tension mortgage, so called, or the receivers were ever con- 
sulted about this exchange? 

Ans. I do not know that they ever were; I don’t know that they 
ever had any information on the subject at all. 

Ques. Were you not a trustee in a mortgage by the company of 
this 25-acre tract to secure one hundred thousand dollars or there- 
abouts ? 

Ans. Yes, sir. 

Ques. What right had the company, if any, to the lands described 
in Gilmore’s letter, made an exhibit in your direct examination ? 

Ans. By grant from Congress. 

Ques. Had they any other title, to your knowledge, than that em- : 
braced in the grant? 

Ans. None that I know of. 

Ques. What do you understand Gilmore means by stating the 
price of these lands to be three dollars an acre? 

Ans. I understand that these prices were the appraised prices of 
the lands at which the land commissioners was offering them for 
sale; the proceeds of the sales of these lands went to the trustees of 
the land-grant mortgage. 

Ques. Do you know of any way in which the company could ac- 
quire title force of incumbrance to those Congressional lands or any 
of them without paying the appraised price thereof to the trustees 
in the land-grant mortguges so as to release them from the lien of the 
land-grant mortgages ? 

Ans. I do not know any other way. 
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Ques. Can you now state whether the terms of the contract for 
exchange was communicated to you by Carr or Oakes? 

Ans. I cannot. 

Ques. Do you know whether this proposed exchange of property 
was ever communicated to the board of directors in any way or 
manner whatever ? 

Ans. I do not. 

Ques. Did the company have at that time in force by-laws? 
40 Ans. I expect they did. I know they had by-laws. 


Notre.—Objected by the plaintiff as incompetent and irrelevant to 
both the question and answer last given. 


Ques. Did you not receive the deed from McAlpine, believing the 
agreement had been fairly and squarely made between the contract- 
ing parties? 

Ans: Yes. 

Ques. In 1876, when one ro letter to Sup’t Lyford requesting 
the railroad company to purchase the land at the junction of the 
Missouri and Kansas rivers was referred to you, by what authority 
did Louis A. Giraldin reply to it ? 

Ans. Louis Giraldin was my clerk at that time. 


And further deponent saith not. 
JNO. P. DEVEREAUX. 


I, T. H. Kennedy, a‘notary public, do hereby certify that John P. 


Devereux was by me first duly sworn to testify the truth and whole 


truth, and that the deposition by him subscribed as above set forth 
was reduced to writing by myself in the presence of the witness, and 
was subscribed by the said witness in my presence, and -was taken 
at the time and place specified; that Iam not counsel, attorney, or 
relative of either party or otherwise interested in the event of this 
suit, and commenced at the time above stated and by adjournment 
from day to day as above stated. 
[SEAL. | T. H. KENNEDY, 
Notary Public. 


41 OcTOBER 7TH. 
N. McAlpine, Esq., Wyandotte. 


DeaR Str: Your favor of 3rd inst., addressed to O. S. Lyford, Esq., 
general sup’t, in regard to the purchase by this Co. of land owned 
by you at the junction of the Mo. and Kansas rivers, has been re- 
ferred to this office. 

Judge Devereux has gone East, and will return about the Ist of 
next month, when the matter will receive his attention. 


Yours truly, 
(Signed) LOUIS A. GIRALDIN. 


— 
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7TH MARCH. 
N. McAlpine, Esq., Wyandotte. 

Dear Sir: I forgot to enquire of you if there are any general or 
special taxes unpaid on that part of the Ferry tract for which the Co. 
is about exchanging property with you. If you can conveniently 
have your treas. so certify you will oblige, 


Yours truly, 
(Signed) JOHN P. DEVEREUX. 


Marc8 8TH. 
L. J. Gilmore, Esq., I’d com., Salina. 

Dear Sir: In an exchange of property between the Co. and 
Nichols McAlpine, of Wyandotte, it is proposed to convey him a 
kth section of land appraised at not more than $3 per acre, and this 
land he would like either in Wabaunsee or Pottawatomie counties. 
I wish you would select a } and give me a description of it. I pre- 
sume the Co. will pay the trustee for it in cash, and think the better 

way is for you to prepare the deed to McAlpine, with all the 
42 necessary releases. Communicate with the gen’l manager 

what I write you, and let the deed come to me from him, to 
be delivered McAlpine when other deeds growing out of this trans- 
action are ready for exchange. 


Yours truly, : 
(Signed) JNO. P. DEVEREUX, At?’y. 


13TH MARCH. 
Nicholas McAlpine, Esq., Wyandotte, Kas. 

Dear Stir: I think it better in making out the company’s deed 
to Mrs. McAlpine for the 25} acres of land to follow the calls in Mrs. 
Lydia Walker’s deed. My idea of the law is that the accretions go 
with the fee to land when its boundary is a water-course. Another 
matter which we did not discuss, but which, I presume, is not ob- 
jectionable, is a reservation of 100 feet strip of land occupied by Mo. 
R. R. Co. for right of way with the permission of this Co. 


Yours truly, 
(Signed) JNO. P. DEVEREUX, Af?’y. 


I shall advise that I don’t think the sale for the macadam taxes a 
good one, and I expect it will not be regarded as in the way. 
(Signed) | . P.D. 


Marcu 20ruH. 
T. F. Oakes, Esq., gen’l sup’t. 

Dear Srr: In the matter of purchasing of Nicholas McAlpine the 
ground upon which we land out ties from the boat I have examined 
the conditions of the title and find that what is known as the 
“ Walker Ferry tract,” of which the land we propose to purchase is 
a part, is charged with several thousand dollars of macadam tax, and 
that it has been sold for this tax and struck off to the county of 
W yandotte. 
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Mr. McAlpine claims that this tax and sale is illegal, and 
43 it’s likely from the investigation I have made that he is cor- 
rect; still, if we shall purchase the property, we may expect 
to.have litigation about it, and though Mr. McAlpine proposes, by 
deed with the general warranty, that the Co. are willing to take the 
title with this cloud upon it. If it shall be so determined the ex- 
change can be made on the basis of Mr. Carr’s letter to you of date 
26th ult., and which I herewith return. 


Yours truly, 
(Signed) JNO. P. DEVEREUX, Att'y. 


APRIL Ist. 
T. F. Oakes, Esq., gen. sup’t. 

Dear Sir: Mr. McAlpine declines to pay off the special tax 
charged against the Walker Ferry tract at Wyandotte, claiming that 
the tax is illegal and the sale under it to the county passed nothing, 
as I said to you in my note about this matter on 20th ult. I concur 
with McAlpine as to the irregularity to the levy a sale and that by it 
his title has not been divested, but in purchasing we take the 
chances of litigation and always with the prejudices against a cor- 
poration contesting. McAlpine offers to convey, by warranty deed, 
and wishes me to say that if our Co. is unwilling to accept the title 
he offers he wants our tract taken up without the trouble of liti- 
gating the matter with us. 


Yours truly, 
(Signed) JNO. P. DEVEREUX, Alt’y. 


ORD APRIL. 
Nicholas McAlpine, Esq., Wyandotte, Kansas. 


Dear Sir: | have conferred with our gen’l sup’t about our ex- 
change of lands, the terms of which having been agreed on with our 
property, we get from you in the same condition. 

Yours truly, 


(Signed) JNO. P. DEVEREUX, Att’y. 


44 | WyYAanpboTtTe, Kansas, Ap’l 4th, 1878. 
Jno. P. Devereux, Esq, att’y K. P. R’w’y Co., K. C., Mo. 


Dear Sir: Your fav. of the 3rd inst. duly rec’d; will be glad 
if convenient for you to come over soon to discuss the points at 
issue between us with Judge Sharp, my att’y, or if you appoint a 
time will have him go over to meet you. 

, The property we propose deeding to K. P. Co. I claim there are 
neither general or special taxes against it. Incase any general taxes 
are adjudged against the land by competent authority will pay 
them cheerfully. As for special taxes, I claim there are none, no 
portion of the land referred to about on any street that has been 
macadamized. Third street was once extended in a straight line 
across the Ferry tract to the end of the old toll bridge. When the 
toll br. ceased to be a thoroughfare said St. extension was vacated & 
abandoned by resolution of the city council. Then the ground 
(under Kans. laws) reverted back to the original owners. 


; 
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I cite this to show that 3rd St. was never extended to the free iron 
bridge. The Ferry tract abuts on Ferry street. In order to curb, 
macadamize, &c., a street see the requirements of Kans. Laws, 1873, 
chap. 65, sec. 75. The Wyandotte city council never passed a res- 
olution declining it necessary to macadamize, &c., Ferry St. Neither 
was notice published in the official newspaper, giving property- 
owners an opportunity to protest where the property abutting on 
the street was not worth the cost. If it were a legal tax, even the 
property we propose deeding to you does not extend to the centre 
of the block, & is therefore not liable for any special tax. We 

sold the Mo. R. R. Co. one acre, lying between your tract & 
45 the street, givin; quitclaim deed only; also with the R. R. 

officer’s knowledge of the unjust special assessment, which he 
deemed illegal & of no effect. We, holding the title, tender you a 
warranty deed, & mean to defend it against all demands, &c. In 
case the “exchange of land” fails wH] you pay us for the use the 
land $250 per year, to date from the time of notice given to Sup’t 
Lyford, that we objected to the K. P. Co’s. free use of same? If 
that is not satisfactory will you take away the rails & relinquish the 
land to owners? 

As the K. P. Co. has no title to the land, why use it without ren- 
dering unto Cesar the things which are Cesar’s, hoping to avoid 
the expensive luxury of “ appealing to the courts to secure our rights 
from & R. R. corp’n,” especially the K. P. Co., whose officers were 
heretofore deemed friendly, & we have no desire to act otherwise 
towards — therein. 

We can’t afford to go to law for such a small consideration, so 
without taking advantage of our necessities we trust you will act 
towards us in this matter with that generosity becoming a Pacific 
R. R. Co. An early reply will much oblige. 

Very respectfully yours, 
(Signed) N. McALPINE. 


Address all correspondence pertaining to this department to the 
land commissioner, Kansas Racific railway—C. S. Greeley, Henry 
Villard, receivers. 


Lanp DeparTMENT, SALINA, Ks., April j1th, 1878. 
J. P. Devereux, Esq., Kansas City, Mo. 


Deak Sir: I have not been able to attend until now to your let- 
ter of the 8th ulto. relating to selection of a quarter section 
46 in Pottawatomie Co. for N. McAlpine. 
The following are the tracts I have selected from which he 
may make his choice: 


N. E. 3, 27, 8, 9 E., high rolling prairie & bluff, water, & little 
timber on N. E. corner; N. W. }, 27, 8, 9 E., high rolling prairie & 
bluff, water, and little timber on N. W. corner; N. W. }, 27, 8, 9 E., 
high rolling prairie & bluff, water, and little timber on N. E. cor. ; 
N. W. 3,19, 9, 9 E., 160.77, rolling prairie, somewhat broken. 
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The price of any one of these tracts will be $3.00 per acre. The 
above are the descriptions as given us by our appraisers some years 
ago. We give them as we got them, but will not be bound by 
them. 

Perhaps Mr. McAlpine would like to see the land before accepting 
the deed. 


Awaiting reply, I am, yours truly, 
(Signed) S. J. GILMORE, L. C. 


16TH APRIL. 


T. F. Oakes, Esq., gen. sup’t. 

Dear Sir: After agreeing with Mr. McAlpine as to the terms upon 
which we were to exchange properties, it is ascertained that his prop- 
erty is encumbered by a sale for taxes, and it has been sold and pur- 
chased by the Co. of Wyandotte. I have examined the proceedings 
through which the sale was made, and think them so irregular that 
the title has not passed under them. ‘These taxes, with their accre- 
tions, in the way of penalties, &c., are some $4,000, and McAlpine, 
relying on the irregularity of the assessment and sale, has refused 
and still refuses to pay them. The property we offer in exchange is 
of greater salable value than what we get; but this, as I understand, 
is not the measure of its value to us, it being a necessity as a tie 
landing. Mr. McAlpine offers us a deed with gen’l m’t’g. After 

we are evicted upon such a deed we may recover damage to 
47 the extent of the consideration paid and interest. This is the 

law of our rights under McAlpine’s covenants of warranty. 
The only question is are we willing to take what he offers us. If 
we can’t get along without it, very well,and I infer we cannot. The 
alternative is presented of buying the property with this cloud upon it 
or taking a lease. McAlpine demands that if we don’t buy or lease 
we take our track up. We may say that he is not the owner and 
try that question with him, but this he says he would very much 
like to avoid. ‘This matter has been under discussion for some time. 
We have not been able to get, as I infer, any other place so suitable 
to unload our ties. This being the case, I would make the trade 
and take the chances of holding through the McAlpine title, and, if 
beat on that, get out of McAlpine whatever you could on his war- 
ranty and make the best terms possible with the true owner. It 
would likely take several years to reach this ultimatum. 

Yours truly, 


(Signed) JNO. P. DEVEREUX, Att’y. 


12TH Dec’R. 

N. McAlpine, Esq., Wyandotte, Kansas. 

My Dear Sir: I knew that the first day I had time to hunt it up 
I would find the deed from yourself, wife, and Isiah Walker to the 
comp’y which you left with — last spring, expecting, as we then did, 
that the business out of which it grew — have been consummated, but 
as it was not, I here return it. Perhaps it would be well for you to 
preserve this deed, as we may get around to it again some of these 
days. I see about Ouray, somewhere in the San Juan county, a 


be 
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gentleman by the name of McAlpine, in conjunction with some one 
else, has a mine reported in the newspapers as rich. I hope you are 
the McAlpine. 


Yours truly, 
(Signed) JNO. P.. DEVEREUX, Ait’y. 


48 The Wentworth, A. H. Easter, proprietor, Curtis street, bet. 
15th & 16th, & the best house in Colorado; $2.00 to $3.00 
per day, transient. 
Denver, Cotorapo, Nov. 138th, 1879. 


Jno. P. Devereux, Esq., Lawrence. 


DEAR Sir: I hope to meet you here on my way to Fair Play. You 
will remember that “trade or exchange” of real estate we had on 
hand some time ago, the Walker Ferry tract for the R. R. r’w’y 
Co.’s land in North Wyandotte. The macadam tax lien against the 
Ferry tract has been settled; the title is now clear of all encum- 
brances. I saw Mr. S.'T. Smith a few days ago. He said that he 
was anxious to have all old matters closed up. How, then, shall we 
finish the trade? I am ready, are you? Or shall each retain his 
own & call the trade “off;” & a reply at your earliest convenience 
will much oblige, 

Yours very respe’t’y, 
(Signed) N. McALPINE. 


Please address me at Fair Play, Park Co., Col. 


WYAnborTre, Kans., Dec. 20th, 1879. 
Jno. P. Devereux, Lawrence. 

Dear Str: Your fav. of 13th inst. duly rec’d; am glad you are 
ready to close the land trade; will take, perhaps, along; I meet you 
in Lawrence next Tuesday. If you are coming this way, or likely 
to be called away on that day, please telegraph when & where to 
meet you, «& oblige, 

Very resp’t’y, 
(Signed) N. McALPINE. 


The Western Union Telegraph Company. 


Dated Wyandotte, Ks., —— 28, 1879. 
Received at ——. 
Dec. 28. 
To Jno. P. Devereux : 
Final answer expected immediately on Talmage’s return, for 


another party wants ground for ice purposes. 
(Signed) N. McALPINE. 
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49 WYANDOTTE, Kans., Feb’y 5th, 1880. 
Jno. P. Devereux, Esq., Lawrence. 


Dear Sir: Saw Mr. 8S. T. Smith on his return from N. Y. He 
says they had so much to do my land trade did not come up, but 
promises to reach it between now & the 9th and dispose of it one 
way or other by that time. Will you be good enough not to let 
him forget it.- When you & I traded about 2 years ago I fenced in 
the K. P. land & built a house upon it, supposing the land was 
mine, as I transferred my deed. I have now a good prospect of 
disposing of said land to parties desiring to improve ienteolaniie. 
provided a title can be had. Further delay will deprive me of a 
customer; am going to Colorado shortly to remain all spring & 


summer, & hope to close up this matter before leaving home. Your — 


prompt attention will oblige, 
Very respectf’ly, 
(Signed) N. McALPINE. 


Wyanporrte, Ks., ’ch 23rd, 1880. 
Jno. P. Devereux, Esq., att’y K. P. r’w’y, Lawrence. 


Dear Sir: The writer has made arrangements tostart about first 
April with a party of friends on a prospecting tour to the head waters 
of Gunnison & Grand rivers, where mail facilities will be few for 
some time. Before leaving would like to hear from. you once more, 
and to know whether the K. P. r’w’y Co. mean in good faith to 
carry out the agreement we entered into nearly 2 years ago. They 
are in possession of my land. I am in possession of theirs. Could 


‘have sold either tract more than once lately at figures to suit had I 


been able to give title or possession. If your Co. yields up one pos- 
session of my land & paysa fair am’t for its use you may have your 

land back. -Am willing to do most anything reasonable to 
50 relieve my mind of the uncertainty attending this transac- 

tion. If there be nothing in the way of closing up the trade, 
where shall I deposit the deed so that it may be reached during my 
absence? An early reply will much oblige, | 

Very resp’t. yours, 
(Signed) N. McALPINE. 


Wyanporre, Ks., July 18, 1880. 
Jno. Devereux, Esq., att’y, Lawrence. 


D’r Sir: Your fav. of 14th inst. duly rec’d. I saw Mr. Syl. Smith’ 
He stated the N. Y. parties will be here shortly, & also promised to 
bring up that old question of land exchange for their decision now. 
He gave me a pass to Denver & return. You will confer quite a favor 
by helping me to close up & settle our differences, & save me the 
annoyance & delay of going through the courts to secure my rights. 

Very resp’t. yours, | 
(Signed) : N. McALPINE. 
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Wyanporte, Ks., Jan. 22, 1881. 
Jno. P. Devereaux, Esq., att’y, Lawrence. 


D’r Str: Mr. 8. T. Smith, gen’l sup’t, offered $1,500 in settlement 
of the difference between us, the am’t being far below the value 
of the land in question, without taking into consideration the rents, 
profits, & benefits to the R. R. Co. for the use of the Ferry tract for | - 
wharfage purposes; it has been very convenient for them for to tlfese 
many years to store their R. R. iron & ties thereon. We therefore 
declinethe am’t tendered. After long & patient waiting, endeavoring 
to effect a compromise, so as to avoid the expense & annoyance of a 
lawsuit, with a view to acquiring our just rights, have reluctantly 
filed a petition in Wyandotte county district court to compel specific 
performance of contract on the part of the R. R.Co. As you are familiar 

with the history of the transaction, would like to have your 
51 deposition taken sometime soon, where you will be. Done this 

way; or, if you prefer, we will give formal notice & have it taken 
at Lawrence. We will be ready for trial at thé April term. I will be 
pleased if your side can be ready then, for I expect to be in the Gun- 
nison county, Col., during the coming summer; so if your side de- 
mand postponement of trial at April term, our side may be compelled 
to ask postponement in July. An early reply will much oblige, 

Very resp’t. yours, 
(Signed) N. McALPINE. 


Copy. 
Exuisir “A.” 


Kansas City, 13 June, 1878. 
‘Robert E. Carr, Esq., pres’t, St. Louis, Mo. 


Dear Sir: I enclose for y’r signature — ask a release of Messrs. 
Burnham & Lewis, trustees, deed from this Co. to Maria McAlpine 
for 25} acres of land, less R. of W. therein described, situated in Wy- | 
andotte Co., and exchange for which & the N. E. } sec. 27,8 R.,9 i, 
160 acres, price $3.00, to be also conveyed to Mrs. McAlpine by deed 
- from I’d com’r’s office. We are to get 2,%%, acres at Wyandotte, used 
by us as a tie landing. It seemed indispensable that we should have 
this locality as a tie landing, and while by any one of a tax sale, 
some paid (a small part) of his 2; is clouded by a tax sale, I nev- 
ertheless advise that the exchange be made, as I have so said when , 
I was last at your office, and here to the gen’ sup’t, and with the ap- 
proval of both. As svon as I shall hear from you I will ask Mr. Gil- - 
more to communicate with you about the } sec. mentioned. 


Yours truly, - 
(Signed) JNO. P. DEVEREUX, Att’y. ° 


My opinion is that the tax sale to which I refer is too faulty to be 
relied.on by the Co., who bid the land off & yet holds, or by any one 
who shall succeed her by substitution. 


5—400 | 
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52 Copy. 
“ Exursit B.” 


Kansas City, 26 July, 1878. 
D. M. Edgerton, Esq., pres’t Ka’s P. r’lw’y Co., St. Louis, Mo. 


D’r Sir: On the 13th June, 1878, I sent your predecessor in office 
a deed for signature & acknowledged & attestation from this Co. to 
Maria McAlpine with a letter explanatory. Seeing Mr. Carr after- 
wards I asked him if he had executed the deed, and his impression 
then was that he had. Mrs. McAlpine is anxious to close the transac- 
tion. Please let me hear from you here. 


Yours truly, 
(Signed) JNO. P. DEVEREUX, Att’y. 


Endorsed: Filed March 28, ’81. G. W. Betts, clerk. 


Petition for the Removal to the Circuit Court of the United States for the 
District of Kansas. 


STATE OF KANSAS, \ : 
Wyandotte County, ; 


In the District Court of the 10 Judicial District of the State of Kansas, 
: Sitting in and for the County of Wyandotte. 
Maria W. McALprIneE & NicHotis McA.prine, Plaintiffs, 
v8. 
THe Union Paciric Raitway Company, Defendant. 


To said district court: 


Your petitioner respectfully shows to this honorable court that it: 
‘is a corporation other than a banking corporation and organized 


under a law of the United States, namely, an act of Congress enti- — 


tled “An act to aid in the construction of a railroad and telegraph 
line from the Missouri to the Pacific Ocean, and to secure to the Gov- 
ernment the use of the same for postal, military, and other 


3 Be 53 _—s purposes,” approved July 1, 1862. 


And that 1n accordance with said act and the-acts amenda- 


f tory and supplemental thereto your petitioner has exercised and 


does exercise its corporate functions and powers; that Feb’ry 1, 
1880, pursuant to section 16 of the said act of July 1, 1862, and of 
the act of July 2, 1864, the Kansas Pacific Railway Company, a cor- 

ration created by the territorial Legislature of Kansas and organ- 


ized under the laws of said Territory, and the Denver Pacific Rail- 
-way and Telegraph Company, a corporation created and organized 


under the laws of the Territory of Colorado, both of which said com- 
panies are mentioned in said acts of Congress and their railroads by 
said acts made a part of the Union Pacific railroad system, were by 
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agreement consolidated with the Union Pacific Railroad Company, 
your petitioner ; and said consolidated company by agreement, as 
was by said acts authorized, assumed and adopted the name of the 
Union Pacific Railway Company, which company consolidated 
assumed, took, and from thenceforth had and has by virtue of said 
agreement of consolidation possession and ownership of all the rail- 
roads and other property, real and personal, of said constituent com- 
panies, and has and does operate and manage the same under and ° 
by authority of said acts of Congress, and is governed and controlled 
by said acts, and is to all intents and purposes and in fact a corpo- 
ration under the laws of the United States. 

That the plaintiffs, Maria W. McAlpine and Nicholis McAlpine, 
have sued your petitioner, the Union Pacific Railway Company, 
process in this suit having been served on its agent, and your peti- 
tioner has appeared and filed its answer; that the matter and 
amount in this suit above entitled exceed, exclusive of costs, the 
sum of five hundred dollars; that your petitioner has a defence to 
said action arising under and by virtue of the aforesaid laws of the 

United States. 
54 That said suit has not been tried nor has it been ready for 

or stood for trial, and the present is the first term of the court 
at which it could have been tried, and your petitioner desires to re- 
move this cause for trial into the circuit court of the United States 
for the district of Kansas, and offers herewith a bond, with good and 
sufficient surety, for his entering in said circuit court of the United 
States, on the first day of its next session, a copy of the record in this 
suit, including process, pleadings, and also all depositions, testimony, 
and other proceedings in the cause, and for paying-all costs that 
may be awarded by said circuit court if said court shall hold that 
this suit was wrongfully or impysoperly removed thereto, and your 
petitioner prays this honorable court to proceed no further herein, 
except to make the order of removal required by law and to accept 
the said surety and bond and to cause the-record herein to be re- 
moved into said.circuit court of the United States for the district of - 


Kansas; and it will ever pray. 
THE UNION PACIFIC RAILWAY COMPANY. 


Petition by J. P. Usher, Def’’s Att'y. 


STATE OF ag, 
. Douglas County, 
I, John P. Usher, being duly sworn, do say that I am one of the 
attorneys of the petitioner in the above cause; that I have read the 
foregoing petition and know the contents thereof, and that the state- 


ments and allegations therein contained are true, as | verily believe. 


J. P. USHER. 
Subscribed and sworn to before me this 2nd day of April, 1881. 
[SEAL. ] J. C. USHER, 
Notary Public. 


My commission expires May 8, 1882. 
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_ (Endorsed:) No. 2712. Maria W. McAlpine & Nicholis McAl- 

pine vs. Union Pacific Railway Co. Petition for removal to U.S. 

74 = Filed April 4,1881. G. W. Betts, clerk dist. c’t, Wyandotte 
. Ks, | , 


55 . Know all men by these presents that John P. Usher, of Doug- 
las county, Kansas, are held and firmly bound unto Maria 


- W. McAlpine and Nicholis McAlpine in the penal sum of one thou- 


sand dollars, lawful money of the United States; for the payment of 
which sum, well and truly to be made unto the said Maria W. Mc- 
Alpine and Nicholas McAlpine, their heirs, executors, administra- 
tors, and assigns, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents— 

Yet upon these conditions: The Union Pacific Railway Company 
having petitioned the district court of Wyandotte county, State of 
Kansas, for the removal of a certain cause therein pending, wherein 
Maria W. McAlpine’and Nicholis McAlpine are plaintiffs and The 
Union Pacific Railway Company is defendant, to the circuit court of 
the United States in and for the district of Kansas: 


Now, if the said Union Pacific Railway Company, your petitioner, 


shall enter in the said circuit court of the United States, on the first 
day of its next session, a copy of the record in said suit, also of all 
depositions, testimony, and other proceedings in the cause concern- 
ing or affecting the petitioner, and shall well and truly pay all costs 
that may be awarded by said circuit court of the United States if 
said court shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation to be void; otherwise in full 
force and effect. 
Witness our hand and seal this second day of April, A. D. 1881. 
J.P. USHER. [sEat.] 


STATE OF KANSAS, \ é 
County of Douglas, { ~° 


I, John P. Usher, of said county, one of the sufeties named in the 
foregoing bond, do depose and say that I am a resident of the State 
of Kansas and a property-holder therein; that I am worth the sum 
of one thousand dollars over and above all my debts and liabilities 

and exclusive of ig RE by law exempt from execution ; 
56 that I have property in the State of Kansas liable to execu- 
tion of the value of more than one thousand dollars. 


J..P. USHER. 


Subscribed in my presence and sworn to before me this 2nd day 
of April, A. D. 1881. 
eat] : J. C. USHER, 
Notary Public. 
My commission expires May 8, 1882. 


(Endorsed :) No. 2712. Maria W. McAlpine and Nicholis Mc- 
Alpine, plaintiffs, vz. The Union Pacific Railway Company, defend- 
ants. nd for removal to Federal court. Filed April 4th, 1881. 
G. W. Betts, clerk. 
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Tae Strate or Kansas, es 
Tenth Judicial District, Wyandotte County, fj ~’ 


At a session of the district court, sitting within and for said county 
of Wyandotte, begun and held at the court-house,in the city of Wy- 
andotte, in said county, on the 4th day of April, 1881, as by statute 
require, there being present Hon. Hiram Stevens, judge of said 
judicial district, and Thos. B. Bowling, sheriff, and G. W. Betts, 
steps .j the district court of said county, the following proceedings 
are had : 


Marra W. McAtprng, Nicootas McALPINge 


v8. 
THE Unton Paciric Rattway Company, EASTERN No. 2712. 


DIvIsION. 


Monpay, April 11th, A. D. 1881. 


Now, on this day, come the parties hereto, by their respective at- 
torneys, and the said defendant, by its attorney, J. P. Usher, & pre- 
‘sentsto the court its petition & bond for the removal of this cause in 


the circuit court of the United States for the district of Kansas, and 


the court being satisfied with the sufficiency of said bond, and that 

it was made in conformity with law, said bond is now hereby — the 

court approved, and it is the order of the court that this cause be 
proceeded with no further in this court, but that the same be 

57 removed into the circuit court of the United States for the 
district of Kansas for trial. 


STATE OF KANSAS, Oe 
County of Wyandotte, { ~° 


I, G. W. Betts, clerk of the district court in and for said county, 
do hereby certify that the within and foregoing is a full, true, and 
correct copy of all the files and orders of removal and proceedings 
had in said court in the case therein entitled as the same appears of 
record & — the files of said case in my office. 

In witness whereof I have hereunto set my hand and affixed the 


seal of said court, at my office, in the city of Wyandotte, this 30th, 


day of May, A. D. 1881. 
[SEAL. ] G. W. BETTS, Clerk. 


Endorsed: No. 3455. District court, Wyandotte Co., Kas. Maria 
W. McAlpine and Nicholis McAlpine vs. The Union Pacific Railway 
Co., Kan. Division. Certified copy of petition. Law. Filed June 
7th, 1881. A.S. Thomas, clérk, by W. W. Gelatt, deputy. 
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58 In the Circuit Court of the United States for the District of 
Kansas. 


Maria W. McALPINE and Nicnotas McALPINE 
V8. 
Union Pactric RAILWAY CoMPANY. 


It is hereby stipulated and agreed by and between the parties 
hereto in above-entitled cause that we will next month unite in the 
issuing of a dedimus potestatem for the taking of testimony of the 
following witnesses at the State Line House, Kansas City, Missouri, 
& at the office of Sylvester T. Smith therein, viz., for the taking of 
the testimony of Sylvester T. Smith, John Arthur, J. M. Baybby, E. 
S. W. Brought, and others, the commissioner named in said dedi- 
mus to be J. B. J. Fenton, a notary public, Kansas City, Missouri, the 
notice — be given to either party of the time and place of taking 
said deposition, said deposition to be taken upon oral interroga- 
tories. 


Aug. 2, 1881. 
J. M. MASON, . 
Counsel for Plaintiffs. 
J. P. USHER, 
Counsel for Defendant. 
Mr. Mason : 


You will observe I have fixed it for September. I want to go to 
Colorado with Mrs. Usher this month. | 
J. P. USHER. 


[Endorsed :] No.3455. Filed Sept. 12,1881. A.S. Thomas, clerk. 
O. B. D., 324. 


59 In the Circuit Court of the United States for the State of 
Kansas. 


Marra W. McALpiInge and Nicuo.tas McALPINE 
against 
THe Union Pactric Raitway ComMpPaNy. 


We, the undersigned, attorneys representing plaintiffs and defend- 
ants, hereby agree and stipulate that we will join in a dedimus potes- 
tatem in above cause for the purpose of taking the depositions of 
Robert E. Carr and others at St. Louis, Missouri, George W. Gibson, 
a notary public at said city of St. Louis, to be named as commis- 
sioner, said depositions to be taken at the office of Charles M. Nap- 
ton, att’y-at-law, No. 20 North Fourth St., St. Louis, Missouri, due 
notice of the time of taking said depositions to be given to said par- 
ties, said depositions to be taken upon oral interrogatories, the pro- 
visions of the rule requiring written interrogatories being hereby 


waived. 
JAMES M. MASON, 
Att’y for Plaintiffs. 
J. P. USHER, 
Attorney for Def’t. 


Er me 
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Endorsed: No. 3455. - Stipulation for dedimus potestatem. Filed 
Nov. 5, 1881. A.S. Thomas, clerk. O. B. D., 342. 


60 In the Circuit Court of the United States for the State of 
Kansas. 


Maria W. McALpInNE and Nicuoias McArprne, Plaintiffs, 
against 
Tue Unton Pactric Rattway Company. 


We, the undersigned, plaintiffs and defendants, hereby agree and 
stipulate that the above-entitled cause shall be continued at the en- 
suing next term of said court after either party shall have the op- 
os to take such preliminary orders and appointments as shall 

e essential to the preparation of said cause for future trial. 
JAMES M. MASON, 
Attorney for Plaintiffs. 
J. P. USHER, 
Attorney for Defendant. 


Endorsed: No. 3455. Stipulation for continuance, &e. Filed 
Nov. 5, 1881. A.S. Thomas, clerk. O. B. D., 342. 


Unitep STaTEs OF AMERICA, bi 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at tlie city of Topeka, in said 
district, on Monday, the 28th day of November, 1881, proceedings 
were had and appear of record in words and figures following, to 
wit: 


61 | Continued. 


THe Unitrep States OF AMERICA, ; iin 
District of Kansas, : 


In the Circuit Court of the United States in. and for said District. 


Maria W. McALpInE et al. 


v8. 
THe Union Paciric Rarrway Company, Kansas Dr- 3455. 


VISION. 


3 Wepnespay, Nov. 30, 1881. 

The United States of America to J. B. J. Fenton, Kansas City, Mis- 
souri, Greeting: 
Know you that we, in confidence of your prudence and fidelity, 


have appointed you commissioner, and by these presents do give 
you fall power and authority diligently to examine upon their cor- 
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— oaths before you to be taken Sylvester. T. Smith, John Arthur, 
M. Baggby, E. 8S. W. Drought, and others, witnesses in a certain | 
action now pending undetermined in the circuit court of the United 
States of America for the district of Kansas, in the eighth circuit, 
wherein Maria W. McAlpine and Nicholas McAlpine are plaintiffs 
and The Union Pacific Railway Company, Kansas Division, is de- 
fendant. 
And we do hereby require you to reduce the same to writing and 
to close it up under your hand and seal, directed to A. S. Thomas, & 
clerk of the circuit court U. S., dist. of Kansas, Topeka, Kansas, and 
that you return the same, when executed as above directed, annexed 
to this writ, with the title of this action indorsed on the envelope of 
the commission, into the said circuit court, before the judges thereof, 
with all convenient speed. 
Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in said district, 


this 12th day of September, 1881. 
[SEAL. | A. S. THOMAS, Clerk. 


Notice to Take Depositions. 


STATE OF KANSAS, \ ss: 
Wyandotte County, 


In the United States Circuit Court in and for State of Kansas. 
Maria W. McAtpine and Nicuotas McAtrrinz, Plaintiffs, 
against 
62 Union Paciric Rattway Company, Defendant. 


ee @ 


The defendant will take notice that on Monday, the tenth day of 
October, A. D. 1881, the plaintiffs aoove named will take the depo- 
sitions of sundry witnesses, to be used as evidence on the trial of the 
above cause, at the office of Sylvester T. Smith, sup’t of said Co., at the 
State Line depot building, “ State Line House, ” in West Kansas City, 
in the county of Jackson, in the State of Missouri, between the hours 
of eight o’clock a. m. and six o’clock p. wn. of said day, and that the | 
ee the same will be adjourned from day to day between the | 
same hours until said depositions are completed. : 

JAMES M. MASON, 
Attorney for Plaintiff. 


Service of the above notice is acknowledged this 3rd day of Oc- 
tober, A. D. 1881. : 
J. MACKENZIE, Agent.’ +- 


-“@ 
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Notice to Take Depositions. 


STaTE or Kansas, 
Wyandotte County, } 


In the United States Circuit Court in and for the State of Kansas. 


Maria W. McAtrrne and Nicuotas McAtping, Plaintiffs, 
3 against 
Union Pactric Rartway Company, Defendant. 


The defendant will take notice that on Monday, the tenth day of 
October, A. D. 1881, the plaintiffs above named will take the depo- 
sitions of sundry witnesses, to be used as evidence on the trial of the 
above cause, at the office of Sylvester T. Smith, sup’t of said Co., at 
the State Line depot building, “State Line House,” in West Kan- 
sas City, in the county of Jackson, in the State of Missouri, between _ 
the hours of eight o’clock a. m. and 6 o’clock p. m. of said day, and 
that the taking of the same will be adjourned from day to day be- 

tween the same hours until said depositions are completed. 
63 JAMES M. MASON, 
Attorney for Plaintiffs. 


Service of the above notice is acknowledged this 3rd day of 
October, A. D. 1881. 
J. P. USHER, 


Attorney for Def’t. 


Exuisit A. Jno. B. J. Fenton, Commissioner. 


Kansas Pacific Railway Company, law department; Jno. P. 
Devereaux, attorney. 


Kansas Crry, Mo., 26 June, 1877. 


N. McAlpine and John Arthur, of Wyandotte Co., have this day 
leased from the Kansas Pacific R’way Co. all that certain tract or 
parcel of land in said county and east of the Missouri river railroad 
track and being a part of the tract of land, containing 25} acres, pur- 
chased by said railway Co. of Mrs. L. B. Walker, adm’r’x, this 
lease to terminate on the 1st day of January, 1877, or at any date 
when the said railway Co., the Kansas Pacific, shall notify said Mc- 
Alpine & Arthur or either of them that it wishes to repossess said 
premises. The said McAlpine and McArthur are to pay said railway 
Co. three dollars per acre for each & every acre of said land they 
may grow a crop on, & if no crop is grown on same one dollar per 
annum. When this lease terminates said McAlpine & Arthur are 
to have the right to move any fence they may put up on the land. 

THE KANSAS PACIFIC R’WAY CO., 
By JNO: P. DEVEREAUX, Ag’t, Ait’y. 
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“EXxHIsBit B.” Jno. B. J. Fenton, Com. 


Kansas Pacific railway; office of general manager for the receivers. 


St. Louis, Feb’y 26, 1878. 
T. F. Oakes, G. 8. 

Dear Sir: Respecting the settlement for right of way with Mc- 
Alpine, I beg to say you can settle with him upon basis of exchang- 
ing the lot of land belonging to company above Wyandotte, about 25 

acres, for his Walker Ferry tract; that we will also, in addi- 
64 tion, give him one hundred and sixty acres of land, to be 
selected by him out of lands of the company, the appraised 
price of which does not exceed five hundred dol’s, back taxes & 


claims on all to be satisfactorily cleared up. 
Respectfully, ROB’T E. CARR. 


L., 893. Exe. dep’t. St. Louis, Mo., Feb. 26,’78. Carr, Rob’t E., 
gen’l m’g’r Walker Ferry tract, authorizes settling with McAlpine 
by exch’g for it 25 acres land ahove Wyandotte & 160 acres land, 
value not exceeding $500, back taxes & claims on all to be cleared 


up. 


“Exuisit C.” Jno. B. J. Fenton, Com. 


Copy. 


Kansas Pacific railway, law department; C.S. Greely, Henry Vil- 
lard, receivers 


Kansas City, March 20th, 1878. 


T. F. Oakes, Esq., gen’] sup’t. 

Dear Sir: In the matter of purchasing of Nicholas McAlpine the 
ground upon which we land our ties from the boats I have exam- 
ined the condition of the title and find that what is known as the 
“ Walker Ferry tract,” of which the land we propose to purchase is 
a part, is charged with several thousand dollars of macadam tax, and 
that it has been sold for this tax and struck off to the county of 
Wyandotte. 

Mr. McAlpine claims that this tax and sale is illegal, and it’s 
likely, from the investigation I have made, that he is correct; still, 
if we shall purchase the property, we may expect to have litigation 
about it, and, tho’ Mr. McAlpine proposes to convey by deed with the 
general warranty, I am not advised that the Co. are willing to take 
the title with this cloud upon it. If it shall be so determined the 
exchange can bé made on the basis of Mr. Carr’s letter to you of 
date 26th ult., and which I herewith return. 

Yours truly, JNO. P. DEVEREAUX, Ait’y. 


65 L., 893. Law dep’t. Kansas City, Mo., March 20, ’78. 

Devereaux, Jno. P., att’y. Walker Ferry tract has been sold 
for macadam tax & struck off to Co. of Wyandotte. McAlpine claims 
tax sale is illegal, &c. | 
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“Exuisit D.” Jno. B. J. Fenton, Com’r. 
Union Pacific Railway Co., Kansas Division, gen’ sup’t’s office. 


Kansas Crry, Mo., 1st April, 1880. 
N. McAlpine, Esq., Wyandotte, Kas. 


Dear Sir: I am directed by the gen’l sup’t to say that this com- 
pany will not make the exchange of lands with you. 
Yours truly, | JNO. P. DEVEREAUX, City. 


In the United States Court in and for the State of Kansas. 


Maria W. McAtLpiInE and Nicuortas McArprng, PI’t’ff’s, 
v8. 
Union Paciric Ratrway Company, Defendant. 


Depositions of sundry witnesses taken on the 11th and 12th days of 
October, 1881, in the above-entitled action, pursuant to the annexed 
commission and notices. 


And at the time and place in said notices stated Jas. M. Mason, 
Esq., appeared as attorney for the plaintiffs and Hon. J. P. Usher 
as attorney for defendant. 

Before commencing to take said depositions it was agreed between 
the parties, in order to expedite the case, that all objections to ques- 
tions or testimony, for any reason whatever, should be reserved until 

the trial of the cause, then to be made, and to have the same 
66 effect as if noted by the commissioner taking the deposition. 


J. M. Baaasy, of lawful age, being produced, first duly sworn and 
examined on the part of the plaintiffs, testified as follows: 


1 Q. State your name. age, and residence. 

Ans. J. M. Baggby; 47 years old; residence, Wyandotte, Kansas; 
have resided there 6 years. 

2 Q. State whether you know Maria W. McAlpine and Nicholas 
McAlpine, the plaintiffs; also do you know John Arthur and the 
Union Pacific R. R. Company ? 

Ans. I do. 

3 Q. Do you know the location of a certain piece of land, 25} acres, 
more or less, lying along the bank of the Missouri river, northerly 
of Wyandotte, State of Kansas, described in the petition in this 
action, claimed by plaintiffs? If so, state what you know about it. 

Ans. I know this piece of ground well. Mr. McAlpine employed 
me to put fences around it in 1878 first. Then I several times kept 
up the fences by repairing, & this year put up a new fence entirely, 
only one post left of old fence. The house is a box house made one- 
half pine & balance native lumber—4 rooms and an upstairs. There 
is a stable on it and a corn-crib and a barn for 2, all in one build- 
ing. The valuation of all these improvements, I should say, was 
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$300. McAlpine rented place to me in 1878, the last of March or 
lst of April. I did not occupy last year. This year I have rented 
again. Dr. Onyett built the houses; improvements were put on by 
direction of Mr. McAlpine. 
4 Q. State who was in possession of that land from latter part of 
April, 1878, to present time. 
Ans. Mr. McAlpine. He has kept it enclosed all the time, 
67 ~—_—and it has been cultivated by me, as his tenant, part of time 
and Dr. Onyett part of time, as McAlpine’s tenant, same as 
myself. 
5 Q. State whether Union Pacific R. R. Company has had any 
possession of that land since latter part of April, 1878. 
Ans. Not that I know of. Mr. McAlpine ‘had possession; all my 
dealings have been with him. 
6 Q. You can state, now, how and where McAlpine acquired 
possession of laud, so far as you know. , 
Ans. About the time that I was plowing there in spring of 1878 
it-was my understanding from Mr. McAlpine that he was in posses- 
sion. This was in March or April. John Arthur came there and 
commenced plowing, & we had a talk in regard to the place. He 
asked me who put me there; I told him Nicholas McAlpine. He 
told me he claimed a right to tend that ground himself. 1 told him 
McAlpine put me there; that if McAlpine told me to quit I would 
co so. I told Arthur that Mr. McAlpine told me that he was closing 
a trade with R. R. company and expected to get it closed up ina 
few days. Arthur went away, and I think I plowed 3 days, & he 
came early in the morning and took away his tools, & I understood 
that he had come here to see R. R. company & was told that McAl- 
pine had purchased the place. 
7 Q. When you first met opposition from Arthur you went to see 
McAlpine? 
Ans. Yes, sir; McAlpine told me he had sent Arthur to Dever- 
eaux. Hetold me to send Arthurto him & he would send him to 
R. R. company and they would tell him. 
= Q. State what Arthur afterwards said and did, and how long 
alter. 
Ans. It was late in the evening. He did not say a great deal, but | 
it was the next morning that he moved off. He did say something 
' about coming over here to see R. R. company on the 3rd day 
68 that I was plowing, and he seemed to be satisfied that I was 
| right in plowing. The next morning I found that he had 
taken his plow and harrow away. He gave up and I kept on 
plowing. 
9 Q. Do you recollect coming to see McAlpine the evening of 1st 
day after you had trouble with Arthur about the plowing, and do 
you recollect what Mr. McAlpine said as to having bought the land 
and what to go back & tell Mr. Arthur about going to Kansas City 
to see Devereaux and the officers of the K. P. R. R. Company 
about he, McAlpine, having bought the land ? 
Ans. Yes, sir. As near as I recollect, McAlpine, when I went to see 
him about Arthur being there on the place, told me he had bought 
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the place; to go ahead «& tend the place and tell Mr. Arthur that he 
could come over here and see R. R. officials & he would find out 
whether he had bought the place or not, and I am pretty certain I 
told him (Mr. Arthur) the morning of 3rd day. After I told him 
to go and see McAlpine he went away & came back late in evening 
of 3rd day. I took out my team and went home & next morning 
found Arthur’s tools gone. Mr. McAlpine said, “ I have purchased 
the place and there will be no trouble about it.” This was on the 
evening of 1st day that McAlpine told me this. 

10 Q. I want you to compare vour answer to question No. 6 with 
your answer to question No. 9 concerning what McAlpine told you 
as to having purchased the land. 

Ans. Mr. McAlpine told me before I put fence up that he was 
closing trade for place, and I[ told this to Mr. Arthur the morning 
he came to commence plowing. 

11 Q. How long before you begun this plowing did McAlpine tell 
you that he was closing trade? 

Ans. It might have been a month, 2 weeks, or a week. I 

69 can’t say how long. Afterwards he told me he had about 

closed the trade; to go ahead with my fence; and after I had 

commenced plowing he told me he had closed the trade; to go ahead 
with plowing. 


Cross-examination by Judge UsHER: 


P Q. Can you state what month it was in 1878 that you put up the 
ence ? 

Ans. In March, I think. I can’t say what part, but think it was 
middle or latter part of month. 

Q. Will you please describe the fence, kind of fence, & materials? 

Ans. It was principally of rails. It was a post fence; oak rails 
used for posts, walnut also, & might have been some cottonwood. 
Rails were principally oak and walnut; might have been some 
cotton wood ; nearly all old material. Some green cottonwood poles 
came from McAlpine’s place ; they were nailed and poles were nailed. 
It was from 4 to 6 rails; 4 rails where rails were stout and 6 where 
they were not su stout. 

@. Had the field been fenced before that time ? 

Ans. Not that I know of. 

Q. Where did you get material to fence this land? 

Ans. I got poles from McAlpine land up in the bottom. Further 
up, # mile away, the rails I got ; some from a fence above from Mr. 
McAIpine’s place, and some I re have got from a fence running 
down to river, between this field & Mr. Reichencker’s place. Mce 
Alpine ordered me to take them. 

Q. Did you fence the whole tract; if not, how much and what 
part of it did you fence? 

Ans. I fenced from the N. W. corner Ist time south to city limits— 
that would be full length of tract—and then extended the fence be- 

yond to Jersey creek, as I remember. Then I fixed places 
70 along so that cattle could not get up bank of Jersey creek into 


river. 
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Q. Then the fence on the south line leading to the river was along 
~4 creek, namely, without regard to south line of tract, and mostly 
off it ? 

Ans. Yes, sir; altogether off it 1st year. 

Q. Was there any fence along the river ? 

Ans. No, sir; we run our east & west fences as far as we could 
into river to keep cattle from turning it. 

Q. If you put any fence on north side of this tract please state 
when it was done & whether it was put on the line. 

Ans. No fence has been put on that side; these lands joined with 
Reichencker and there is no division fence. 

Q. Has'there been any fence put on the premises since 1878; and, 
if so, what, when, and where? 

Ans. I have frequently repaired the fence of 1878 with poles & 
rails together. Dr. Onyet repaired the fence a year ago last spring. 

Q. This fence of 1878 and additions were all carried off and packed 
away last winter? 

Ans. Yes, sir; it was taken off for fire-wood, as I suppose, by 
strangers so far as — know; one post and one gate left this last 
spring. 

Q. What has been done since about a fence on the premises ? 

Ans. Last spring a year ago I put a fence on the south line next 
the city limits. This was packed off also, except a few posts. Last 
spring rebuilt fence on west line to the city limits and joined a fence 
kept in repair by Bowles running east; made no more fence on the‘ 
premises. 

: Q. You have described all the fences that were built so far as you 
now ? 
Ans. Yes, sir; this fence built last spring was similar to 
71 the other built in 1878—better, if anything. 
Q. What kind of land is this? 

Ans. Good land for gardening purposes. 

Q. What has been a fair rent per acre for it per annum since 1878, 
inclusive ? 

Ans. Five dollars an acre, & it would be worth more if thievish 
boys could be kept off. 


: Redirect: 


Q. State what fences are still permanently eisortts on the place 
that McAlpine or his tenants put up. 

Ans. The west line. 

Q. Now, sir, discounting from the $5 per acre that you have men- 
tioned as rent of that land, the disadvantages arising from these 
thievish boys you have spoken of, cost of fencing every year on ac. 
of rails being carried away by strangers, liability of inundation from 
water from‘ Missouri, and other disadvantages & hazards to crops, 
&c., to which such land is subject, what is the net value of that land 
per acre by the year? 

Ans. If the house wasn’t there to live in I wouldn’t have it; it 
would not be worth anything. 

J. M. BAGBY. 


* 
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Subscribed and sworn to before me at the time and place and be- 
tween the hours in the annexed notices named. 


[SEAL. | JNO. B. J. FENTON, 
Commissioner & N. P. 


IsatAH WALKER, of lawful age, being produced, first duly sworn 
and examined, testified as follows on behalf of plaintiffs: 


Q. Please state your name, age, & place of residence. 
Ans. Isaiah Walker; 55 years of age; residence, Indian Territory, 
Wyandotte reserve. 
72 Q. Are you acquainted with Maria W. McAlpine and 
Nicholas McAlpine, plaintiffs in this action? 

Ans. Yes, sir. 

Q. State if you are the same [saiah Walker who obtained this 
land described in the petition & known as the Wyandotte Ferry 
tract by patent from the U. S. Government. 

Ans. | am, sir. 

Q. State what other persons were formerly connected with you in 
this land or the purchase of it from the U.S. Government. 

Ans. Joel Walker, Matthews R. Walker, Charles B. Garrett, Joel 
W. Garrett, and myself; later those that were connected with me 
were Joel Walker and Charles B. Garrett. The others went out by 
taking up their interest, they failing to help defend the property & 
pay up according tv oral agreement. Those that remained then 
were Joel Walker & Charles B. Garret and myself. They were the 
only parties that were interested at time partition suit was brought, 
in October, 1872. 

Q. Now, go on and give in narrative form a statement of your 
possession of said tract of land, when it commenced, how long it 
continued, the nature of that possession, what you did, the rents and 
charges you collected, the tenants you had on said land, & buildings 
erected, in full and in detail. 

Ans. In possession from 15th of September, 1856, to October 7th, 
1872; continuous possession, open, avowed, & notorious possession ; 
notice of U.S. commission given to that effect on day of sale of the 
ferry; used the land as a ferry landing until restrained from run- 
ning a ferry by order of the court. I then rented the ground to 
Armstrong & Obiton for a ferry landing, giving them right to land 
for a certain time; they had no land and had to use my land; used 
it also for quarrying & selling rock, for fishing, rented a building 

for a saloon, another for a tenement building; also for landing 
73 of wood and drift-wood, land and sale & transfer of ice, col- 

lecting tolls for steam boats landing, rental of ground for tenant 
buildings, and garden purposes. The tenants were G. K. Grindrod, | 
stone and quarrying, before & after 1864; Thos. Dugett, a fisher & | 
wooder; Solomon & Jacob Balmer, Mr. Shepard, fisherman, & house 
tenants; had 2 houses & sometimes 3, both before & after 1864; 
Wm. A. McFadden, saloon-keeper, and other tenants, whose names 


' I never knew; if I did I have forgotten them. By these tenants I 
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maintained full possession of this property from 15th September, 
1856, to October 7th, 1872. 

Q. Now, state the circumstances that lead to the Leavenworth, 
Pawnee & Western R. R. Co., afterwards the Union Pacific R. R. Co., 
E. ne any permission to pass over your land above men- 
tioned. 

Ans. The Union Pacific R. R., E. D., obtained permission to lay 
temporary tracks across this land in 1863 and 1864, for which I 
never received any compensation. They got it on statement to me 
that it would be a great convenience to them to transfer engines & 
material from steamer. One of the officers of the company came to 
me & asked my permission ; think it was Mr. Hallett (Samuel), and 
said they might make some arrangements in future to buy same; they 
were to lay one track & rails and not injure the land. This posses- 
sion was limited to running trains over one track; they agreed to 
keep roadway open to quarry and pay me for what material they 
used, and they did pay me; this was since 1864. 

Q. Was such occupation exclusive by the R. R. company ? 

Ans. No; it was not exclusive. 

Q. You may state who it was that held possession of the interest 
of Joel Walker and Charles B. Garrett. 

Ans. I did; they held through me for whatever portion they paid 

for. I was active man in the business. 
74 Q. State whether or not you did yield up possession to said 

, R. R. company or its successors said tract of land or any part 
thereof at any time to said R. R. company as the paramount owner 
thereof. 

Ans. No, sir; never did; remained in possession myself & paid 
taxes thereon up to time of partition. 

Q. Did you or did you not at any time admit, in any manner, any 
right or interest in said land in said railroad company except the 
naked permission to pass over said land as your tenant at will? 

Ans. No, sir. 

Q. State now the nature of the possession held by railroad com- 

any. 
F Ans. Temporary permission to pass over it, subject to some future 
7 wa ment with railroad company. 
as such future arrangement for a purchase of the property 
ever closed ? 

Ans. Not with me. 

Q. When did said company or its successors first claim that they 
had any right of possession to said tract except by permission of 
yourself & owners thereof? 

Ans. I don’t know of any; I don’t know about others. 

Q. Did you ever hear that they ever claimed any title thereto 
previous to the commencement of the present suit? 

Ans. I don’t know of any. 

Q. Did the railroad company ever deny your title or the title of 
yourself in common with others above mentioned to that land ; if 
so, when ? 

Ans. Never, to my knowledge. 


MARIA W. MCALPINE ET AL. 49 


Q. What did you value that land at in 1872, when you say it was 
partitioned in this suit ? 


Withdrawn. 


Q. About the year 1872 do you remember offering to sell 
75 the steamboat landing to the Kansas Pacific R. R. Co., through 
Judge Usher, its attorney; &, if so, for how much? 

Ans. I did offer it at one time for about $4,000, I think ; don’t 
remember who it was to. It must have been about 1870. It might 
have been later or earlier. 

Q. What answer did company or officers make to that proposi- 
tion 7 

Ans. The answer that I received was that they did not want it at 
all. John D. Perry said that company was too poor to buy.; that 
they had no money to invest. Jolm D. Perry was president of road 
at the time, I think. 


Cross-examination by Judge UsHEr: ° 


Q. Mr. Walker, how large was this Ferry tract? 

Ans. 4 acres, 80 rods long and 8 rods wide. 

Q. Where did it lie on the Kansas river and the Missouri river ? 

Ans. It commences 12 feet over the south boundary of Minnesota 
avenue, in Wyandotte city, running south by west 80 rods east to a 
stone marked W. F.C.; thence down the Kansas river and the 
meanderings thereof to a point opposite the beginning ; thence west 
to the beginning 8 rods, containing 4 acres. 

Q. At the time that you bought this land of the Government the 
extreme point of land between the two rivers was the extreme point 
N. east of this tract of land ? 

Ans. Nearly so. At time I bought the land there were really 
abcut 6} acres of land; this was caused by changes in course of 
river. They extended lines to bank of river so as to take in all ac- 
cretions. , 

Q. Who was it you had conversation with about R. R. Co. going 
over the land? 

Ans. I think it was Samuel Hallett. I think he came to my 
house. I guess in 1863. 

Q. Where did they commence building road in Wyandotte? 
76 Ans. Kansas river, near where Splitlog’s mill was. 

Q. I wanted you to state whereabouts in Wyandotte town 
road started to go west. / 

Ans. I do not know. 

Q. Was it north or up the Missouri river from ferry ? 

Ans. Do not know. 

Q. You recollect some buildings that fell down above the ferry at 
foot Washington or Minnesota avenue? 

Ans. I do, sir. 

Q. How far were they up the Missouri from Ferry tract? 

Ans. 18 or 20 rods. 

Q. When road was operated up to Lawrence wasn’t there a depot 
wo ber buildings or as far up the river as that? 


aa 
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Ans. There was a depot, but can’t state the time. 

Q. Then wasn’t the road extended up the river nearly to Jersey 
creek to shops? 

Ans. Yes; in 1865. 

Q. Do you remember that the track running up there was under- 
mined & carried away ? 

Ans. Yes,sir; a portion. The city had a levee on the river. r 

Q. Did the levee abut on your Ferry tract ? 

Ans. No; there was street 100 feet wide above & below my Ferry 
tract. The railroad track ran across my Ferry tract, across Minne- 
sota avenue, & then on up the river along the levee. 

Q. Was the railroad constructed across the whole of your 80 
rods?: 

Ans. Not quite, at first; it might have been afterwards. 

Q. How near to the Kansas river was the railroad track 
77 where they passed the Point of Rocks on the Ferry tract? 
- Ans. The outside rail was within 4 feet of the corner marked 
F.C. 
~Q. Was not the corner marked W. F. C. the S. E. corner of Ferry 
tract—the one further up the river ? 

Ans. Yes, sir. 

Q. When the railroad crossed Minnesota avenue, going south, did 
it enter your land ? 

Ans. Not an inch, but may have on the accretions. It did not 
enter north end of tract, because I had rented it for a livery stable 
to the Woods. 

Q. Which side of the ground occupied by Woods did the railroad 
pass ? 

Ans. On east side; I don’t know positively. 

Q. The land that you leased to Woods, did it extend to river? 

Ans. I rented them north end 150 feet deep, fronting on Minne- 
sota avenue. They put upa frame building and stock-yards and 
an enclosure back of it. I don’t know whether they run to river or 
not. 

Q. Did the grounds you rented to Woods wash away ? 

Ans. Some of it may have. 

Q. Do you know whether or not whole north end of Ferry tract | 
has washed away ? | 

Ans. I do not. | | 

Q. Where was the ferry located when you became owner of land? 

Ans. It was at lower end of Point of Rocks, on Kansas river. 
There never was a county road laid over tract. The territorial road . 
ran across the Ferry tract. It was vacated in 1871 or 1872. 

Q. Was there not a territorial road running through city of 
Wyandotte landing to the ferry and running across Ferry tract? 

Ans. Yes, sir. 
78 Q. _ how many rods did that road run on the Ferry 
tract 
_ Ans. It went across it at right angles, about 25 feet wide. 

Q. You say that roads were vacated that run across this tract; 

when was it? 
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Ans. The territorial road was vacated between 1864 & 1870; don’t 
know who by. 

Q. Do you know what relation Samuel Hallett bore to company ; 
whether he was an officer or contractor with the company ? 

Ans. My understanding was he claimed to be contractor and super- 
intendent. 

Q. On the Missouri river where landing was and is upon the Ferry 
tract, how far is that landing from railroad track ? 

Ans. I don’t know. 

Q. How far when road was built? 

Ans. It might have been 200 or 400 feet. At north end of Ferry 
tract it was 400 feet-—Ferry tract and accretions. The measurement 
was made for Ferry tract in 1856, at north end. The Kansas river 
did not always wear away on the west side; sometimes there would 
be accretions and then it would change. 

Q. When there were accretions could steamboats land ? 

Ans. They would land at lower end, where Missouri river cut the 
accretions off. In 1863 it was building in on the Kaw and abrasions 
were higher up on the Missouri river. 

Q. Did Hallett land from steamboats on Missouri river any loco- 
motives in 1863 or 1864? 

Ans. My impression is that he did. 

Q. Do you remember whether he landed them on Ferry tract or 
above it? 

Ans. I don’t know; did not see him land them. 
79 Q. Was there a landing on the Ferry tract for steamboats 
where they took on & put off freight ? 

Ans. Sometimes they landed on Ferry tract and sometimes above. 
As to how much space there is now between R. R. track and the 
landing on the Ferry tract I don’t know. 

Q. Who paid you for rock that was taken out ? 

Ans. Think it came out of the contractor’s fund; don’t know who 
it was. | 

Q. What year was it? 

Ans. Don’t know — year it was—1863 or 1864. Mr. Hallett 
handed me a $100 bill in office, took from his own pocket, and 
we never had a settlement after; do not know how much he got 
out; only a moiety of the $100 went for rock ; he owed me for other 
things; there is an open account of $700 for board and materials 
furnished Hallett—he said for company. 

Q. Do you know, Mr. Walker, what in law is a tenant at will? 

Ans. As I understand it, one who shall quit on notice from the 
landlord. 

Q. Will you state, if you can, what was said between you and Mr. 
Hallett when he canmze to see you about laying track across Ferry tract? 

Ans. I can’t say, only what ! said before. 

Q. When you offered to sell this Ferry fract to Mr. Devereaux, 
Mr. Perry, or Mr. Usher, was it the whole tract you offered ? 

Ans. I don’t know; think it was the whole of it. 

Q. Were you living in Wyandotte at time railroad over Ferry 
tract was built? | 
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Ans. Yes, sir. 

Q. How long did you continue to reside there ? 

Ans. Until 1874. 

Q. Did you furnish contractor material & board his men when 

road was being built between Ferry tract and Lawrence ? 
80 Ans. Yes, sir. 
Q. Were they operating railroad over Ferry tract at time 

you furnished material and boarded men ? 

Ans. They were not; do not know when they commenced to 
operate the road there. I know that they did operate it. 

Q. Were you engaged in business in Kansas City about that 
time ? 

Ans. Yes, sir; from 1862 to 1874 I was engaged there. 

Q. Did you pass across the railroad very often during that time? 

Ans. Yes, sir. ) 


Redirect : 


- Q. Did the city Wyandotte have any ferry landing or claim to 
have any ferry landing on Kansas or Missouri river at any point 
southerly of the north point of Ferry tract ? 

Ans. No, sir. 

Q. Don’t you know that the whole north end of Ferry tract was 
not washed away ? 

Ans. Yes, I know it was not. What I meant in a former inter- 
rogatory when I said that I did not know whether it had or not was 
as to the accretions. s | 

Q. When you had conversation with Samuel Hallett concerning : 
permission to railroad company to pass over your ground before 4 
spoken of in your deposition, in what capacity did Samuel Hallett 
assume to act ? | 

Ans. Superintendent and contractor. 

Q. Was he or was he not allowed by the said railroad company to 
act as a general manager in making contract for said company, ob- 
taining permission for right of way, and general control of com- 
pany’s affairs ? 

Ans. I so understood it. He was the only officer of company. 
here that I knew of. He did go about doing that, and no one ob- 

jected. 
81 ISAIAH WALKER. 


Subscribed & sworn to before me at the time & place and between 
the hours in the annexed notices mentioned. 
[SEAL. ] JNO. B. J. FENTON, 
Commissioner & N. P. 
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Not being able to complete the taking of the depositions this day, ) 
the taking of same is adjourned until to-morrow, Tuesday, October 
11th, at the hour of 9 a. m., at the same place named in annexed 


notices. 
ae. [ SEAL. ] JNO. B. J. FENTON, L 
— a Commissioner & Notary Public. 
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TuEspAyY, October 11th, 1881. 


Pursuant to adjournment, the taking of said depositions was con- 
tinued at the place named in annexed notices. 


JoHN ARTHUR, of lawful age, being produced, first duly sworn, and 
exainined, testified as follows on behalf the plaintiffs: 


Q. What is your name, age, and place of residence? 

Ans. John Arthur; age, 55 in October; residence, Wyandotte 
city, Kansas. 

Q. Do you know the plaintiffs and defendants? 

Ans. Yes. 


Q. State if you know the tract of land, 25} acres, more or less, » 


formerly owned by Union Pacific or Kansas Pacific R. R. Company, 
in Wyandotte county, Kansas, which is the subject of this suit. If 
so, state your connection with it and what you know about it. 

Ans. I know tract of land, and my connection with it is as follows: 
In June, 1877, Mr. McAtpine & myself leased said tract of iand from 
said company through Judge Devereaux. Subsequently, by McAl- 
pine’s consent, 1 commenced cultivating the same & was stopped by 
Mr. McAlpine’s agent, alleging the purchase of said land by said 
McAlpine. I called on Judge Devereaux at his office, in Kansas 

City, and inquired of the correctness of the report; was told 
82 by Judge Devereaux that a trade had been pending between 

McAlpine and railroad company for the land and reall 
was made, but on examination there was a defect in the title, whic 
said McAlpine had promised to remove, & in consequence of this 
the deeds had not been exchanged; that if removed the trade would 
be consummated. I asked him if he demanded of me possession by 
virtue of that trade; he answered “ No,” and it stood just as it did 
before. I think this conversation was in April, 1878, where Baggby 
first commenced plowing. I then abandoned it rather than a 
any difficulty with Baggby. This lease is the one I held under, 
produced by witness and marked “ Exhibit A,’ together with sub- 
sequent conversations with Judge Deveraux pertaining to the exten- 
sion of said lease. 


Q. You may state in what capacity Judge Devereaux was acting : 


then. 

Ans. As agent and attorney for the company, as I understood it. 
He occupied the room in the building corner of 6th and Broadway, 
Kansas City, Mo., known as the Union Pacific R. R. Company’s 
offices. 

Q. State if he had an office fitted up & furnished there in the 
company’s building for the purposes of the company and in which 
he was allowed to represent the legal department of said er 

Ans. This office in which he was was fitted up as an official post 
or room, but whether specially his I don’t know. I understood it to 
be one of the offices of the Union Pacific Company. My recollection 
is that on the outside of the building was a sign, either Union Pacific 
or Kansas Pacific R. R., general offices. 
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Q. How many other offices were there in said building of said 
company, & state what they were? : 
Ans. There were several other offices, but don’t remember; they 
were marked with gilt letters over the door. 
Q. Can you seniliens the exact date when the conversation with 
Devereaux occurred ? 
83 Ans. It wasa day or more after the controversy with Baggby, 
being, in my recollection, in April, 1878. 


Cross-examination by Judge UsHER: 


Q. State how you know that Mr. Devereaux was the agent & 
attorney of the R. R. company mentioned by you. 

Ans. Previous to this lease I had understood him to be such from 
common consent of different parties speaking of him in connection 
with the company; other than that I don’t know. | 

Q. Please name parties that you have heard speak and when | 
they have so spoken. : 
. Ans. I don’t know that I can positively say. I don’t recollect 
who the parties were. 

Q. Do you know whether or not the offices that you have men- 
tioned or described were offices occupied by the receivers of the R. 
R. company & their employees in 1878 or by the R. R. company ? | 

Ans. That I cannot tell. My recollection is Mr. Cornell occupied 
one of the rooms, and [ understood him to be in the employ of the 
company at that time. 

Q. Did you know at the time, in 1878, that the railroad property 
was in the custody of receivers appointed by the court? 

Ans. If I did that fact has escaped my mind now. 

Q. How many acres of the 25-acre tract spoken of by you was east 
of the Missouri Pacific road ? 

Ans. My understanding was that their land was east of the Mis- 
souri Pacific road. I never knew where the boundaries were on the 
west if this was not it. 

Q. Do you know of Mr. Devereaux having any authority from 

the railroad company to make any declaration respecting this 
84 property on behalf of the company other than what you have ; 
stated ? : 

Ans. Only by his own statement and actions in connection with 
the statement of other parties. In my own town of Wyandotte it 
was the impression that he was the agent & an attorney of the com- : 
pany. ’ 

Q. Did Mr. Devereaux ever tell you that he was authorized by | 
the company to contract for the sale or disposition of this land ? 

Ans. Not in so many words, but I inferred it from his conversa- 
tions and actions ? J 

Q. Do you recollect of any words he said other than what you 
have stated upon that subject ? 

= Nothing, except as pertains to this land & that of Mr. Mc- 
Alpine’s. 
When was it that he spoke of this land that you refer to, & 
where was it? 
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Ans. In the same office & at the time I interviewed him in rela- 
tion to the sale. 

Q. If you think of anything more that he said on that occasion 
than what you have repeated you can say it. 

Ans. He enquired of me of the metes and bounds & value of the 
McAlpine land in question & the nature of the lien that was upon 
it. 1 don’t recollect at present any other. I did not know metes & 
bounds of McAlpine’s land, & therefore could not give same to him. 


Redirect : 


Q. Mr. Arthur, I present you the lease which is marked “ Exhibit 
A,” concerning which you have before testified, & ask you in whose 
handwriting that lease appears and whose signature is attached to 
the bottom ? 

Ans. I saw Judge Devereaux when he wrote and signed the lease, 
& believe this to be that then written & signed by him; that this 

lease was for a short time. 
85 ; Q. Where was John P. Devereaux when he signed said 
ease ? m 

Ans. In the same office designated before; one of the general 
offices of the company. 

Q. State the time when he signed that lease. 

Ans. 26th of June, 1877. 

Q. How came you to go to John P. Devereaux to get a lease for 
the lands described therein ? 

Ans. McAlpine & myself together wanted to fence that tract of 
land to protect our timber, and, as before stated, went to Devereaux 
as the agent of company who owned it. 

Q. How long have you known John P. Devereaux ? 

Ans. I think my first acquaintance with him was in 1869. 

Q. How long has he been connected with the Kansas Pacific or 
Union Pacific R. R. Company ? dang 

Ans. My impression is he had been 4 or 5 years, perhaps more, 
previous to this lease. It occurs to me that I have seen circulars 
with his name affixed as attorney & agent of the road. 

Q. At the time that you received that lease was it not regarded 
by the public generally that John P. Devereaux was actively con- 
nected with this same railroad company in managing their busi- 
ness affairs ? i 

Ans. As far as I have heard on expression pertaining to the two 
parties he was so considered. 

Q. Who was with you at the time the lease was signed ? 

Ans. Mr. McAlpine is all that I recollect. 

Q. Why did you seek the office of John P. Devereaux to get a 
lease for said land ? 

Ans. I don’t remember whether I was prompted by my own 
knowledge of his relation to the company or by the suggestion of 

Mr. McAlpine. 
86 Q. After you had leased the land, as mentioned, what part 
did you take possession of? | 
Ans. That east of the Missouri Pacific railroad. 


56 THE UNION PACIFIC RAILWAY COMPANY VS. 


Q. Were you ever disturbed in your possession of that land by 
any objections on the part of said railroad company during the year 
1877 or at any time previous to the expiration of your lease, in Janu- 
ary, 1878? 

Ans. No, sir. 

Q. When did you take possession ? 

Ans. I think we fenced it in the summer of 1877. It occurs to 
me that we allowed a small crop to be planted in 1877. 

Q. Was your possession of that land open & apparent during year 
1877? 

Ans. As far as the fencing was concerned and our efforts to stop 
travel through there, it was. 

Q. State whether Mr. Devereaux executed this lease in an open 
or clandestine manner in the public offices of the railroad company. 

Ans. He acted and spoke as though he was fully authorized in 
every way. 

Q. Do you know of any other official acts that John P. Dever- | 
eaux has performed previous,to the alleged purchase by McAlpine? . 
And, if so, state at length and in detail. 

Ans. I occasionally saw him in Wyandotte city attending to the 
business of the company, as [ suppose, assuming to act in the ca- ) 
pacity of agent for the company. I saw him in the recorder’s office | 
seemingly examining title to property, and I suppose it was in the 
interest of the company. 

Q. Did you ever hear any objection raised by the officers of the 
company or any agent of the company against his authority to so 
act ? 

Ans. None whatever. 7 


cide _aieainia 


Recross-examination by Judge UsHER: 


87 Q. Describe the circular that you saw his name attached 
to. 
Ans. They were the advertisements of land for sale. ; 
Q. What lands? 
Ans. Lands owned by the K. P. Company. 
Q. Was these 25 acres embraced ? 
Ans. No, sir; seems so to me it was wild lands. 
Q. Do you know whether or not they were lands granted to the 
company by Government to aid in building the railroad? 
Ans. I do not. P 
Q: Do you know whether these circulars were signed by him | 
as land commissioner, or how ? ' 
Ans. I paid but very little attention to the advertisements, but 
simply remember seeing his name attached, &, being rather friendly 
inclined towards him, remarked the connection. 
Q. How many years ago did you see that ? 
Ans. Seems to me 4 or 5 years or more; don’t recollect having a 
seen it recently. : 
Q. What business did you see him attending to in Wyandotte ? 
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Ans. I saw him on the street and in the recorder’s office, and sup- 
= him to be in the interest of the company, but what business 

did not know. 

Q. Did you hear him make any remark at the time he was in 
Wyandotte; and, if so, to whom, & what did he say? 

Ans. Nothing of a business character. 

Q. Then at the time or times you saw him in Wyandotte re- 
ferred to in your direct examination you suspected or imagined 
that he was there in the railroad company’s business without know- 
ing the fact? : 

Ans. Yes, sir. 


JOHN ARTHUR. 


88 Subscribed and sworn to before me on the 11th day of 
October, 1881, at the place & betweer the hours in the an- 
nexed notices specified. 
[SEAL. ] JNO. B. J. FENTON, 
Commissioner and Notary Public. 


E. S. W.-Drovuaut, being produced, first duly sworn and examined, 
testified as follows on behalf of plaintiffs: 


Q. Please state vour name, age, and place of residence. 

Ans. E. 8. W. Drought, of Wyandotte, Kansas; age, 37 years. 

Q. Do you know the plaintiffs and the defendant ? 

Ans. I know the plaintiffs and the corporation. 

Q. State whether you know this piece of land of 25 & i acres in 
Wyandotte county, Kansas, formerly purchased bythe Union Pa- 
cific R. R. Company of Lydia B. Walker, administratrix, the subject 
of this suit. 

Ans. I don’t know the quantity nor whom company purchased 
from. I know that they own a piece of land there in the northeast 
art of Wyandotte city, laying east of the Missouri Pacific R. R. or 

fissouri River R. R. 

Q. State what, if any, conversation you heard in regard to said 
land from any of the said U. P. or Kansas Pacific Railroad Com- 
pany, giving time & place. 

Ans. I heard that the land could be purchased for $1,500. By 
whom the statement was made I can’t say now nor recollect date or 

lace. I called Mr. McAlpine’s attention to it—what I had heard 
in regard to the price of the land. I think the party stating to me 
the price told me that I could sell it for that, but the name of the 
party or the position he held I cannot say at this time. 

Q. Do you recollect offering said land to Mr. McAlpine for $1,500 ? 

Ans. I recollect some conversation with Mr..McAlpine about the 
land, but cannot say at this time what it was except as the price of 

land. 
89 Q. State whether it was one of the officers of the company 
from whom you gained the information that price of said land 
was $1,500. 
8—400 
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Ans. I think I received my information by letter, but from whom 
I cannot say. 

Q. State how long you have known John P. Devereaux as con- 
nected with what was formerly known as Kansas Pacific railroad, 
now known as the Union Pacific railroad. 

Ans. I have known of him for the past 10 years, and, from what 
I have heard & talked with other parties, have always considered 
him connected with the road. I think I have seen statement in the | 
paper of his having been appointed as one of the solicitors of the 
road. This was, I think, 2 years ago. I don’t know as I saw it be- | 
fore that. 

Q. Did you hear anything of that kind previous to April, 1878 ; 
and if so, what? 

Ans. From rumor; I couldn’t state any positive information that 
I have. I have always heard of him as one connected with Kansas | 
Pacific Company. | 

Q. During what years were you sheriff of Wyandotte county ? 

Ans. From 1872 to 1876, I believe. : 

Q. During those years did you receive communications from John 
P. Devereaux? 

Ans. I don’t know as I ever received letters from Mr. Devereaux. 

Q. During that time do you know of his performing any official 
acts as attorney for that road ? ; 

Ans. I have seen him in the court-room, but do not know what 1 
his business was. | 

Q. Are you well acquainted with people of Wyandotte county ? 

Ans. Yes, sir. : 
90 Q. State whether it is a matter of common reputation z. 
among the people there that John P. Devereaux was allowed 
by said company to assume te be and to act as the attorney of said . 
railroad company. 

Ans. I have frequently seen in our papers there that Judge 
Devereaux, of the Kansas Pacific R. R., was in town and had called 
at the Herald office. I can’t state the time. 


SOO AR GOL LLLLLIE ASE A te 


Cross-examination by Judge UsHER : 


Q. Assuming that there was 25} acres of land there in 1865, with 
the accretions since, what is the fair value of that land now? 
Ans. I don’t know as I am competent to value the land, as I am 
opposed to anything that vets wet. In the last vear, since Mr. - 
owler built his residence, land there has increased in value; most 
of it has doubled ; some more. 
E. S. W. DROUGHT. 


Subscribed and sworn to before me this 11th day of October, 1881, -4 
at place and between the hours in the annexed notices named. 
(SEAL. ] JNO. .B. J. FENTON, 
| Commissioner & Notary Public. 
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SYLVESTER T. Situ, being produced, first duly sworn, and exam- 
ined on behalf of the plaintiffs, testifies as follows: 


Q. What is your name, age, & place of residence? 

Ans. Sylvester T. Smith; place of residence, Kansas City, Mo; 
age, 41 years. 

Q. In what capacity, Mr. Smith, have you served in connection 
with the Union Pacific Railroad Company, defendant in this suit, 
= give the number of years that you have been connected there- 
with % 

Ans. General superintendent from April Ist, 1879; prior to 

that time receiver, auditor, cashier, & agent and various other 
91 capacities for the Kansas Pacific. 

Q. The Union Pacific, for which you are general superin- 
tendent, is successor of Kansas Pacific ? 

Ans. Yes, sir. 

Q. How long have you known John P. Devereaux, as connected 
with this road ? 

Ans. Since 1864. 

Q. Has he ever been, and during what years has he been, the at- 
torney for said road ? 

Ans. Has been attorney, but can’t state date. He has served in | 
various capacities. 

Q. State whether he has been connected with the said company 
as one of the business managers of said road during all the time 
since 1864. 

Ans. He served in various capacities since 1864, as secretary, 
treasurer, land commissioner, &c., but not asa business manager. 
He has been identified as one of the officers of the road since that 
time. 

Q. State whether in the capacity and duties in which he has as- 
sumed to act from time to time during the years since 1864 he was 
generally conceded by the company to be an active and efficient 
officer in the duties which he assumed to perform. 

Ans. Yes; I believe so. 

Q. Has he always been faithful to the trusts the company reposed 
in him? 

Ans. Yes. 

Q. Do you know of anything dishonest or false that he has ever 
been guilty of in his said connection with said company ? 

Ans. No; I never have. 

Q. Has he ever assumed any authority to act for said company as 

an impostor when in fact he had no authority ? 
92 Ans. Not that I know of. 

Q. State whether in the various capacities in which he has 
acted for said company his acts and dealings have generally been 
recognized by said company ? 

Ans. Far as I know, they have. : 

Q. Mr. Smith, state whether your long & intimate connection with 
this railroad company has or has not given you a general deep in- 
sight into most of its business affairs which are local to Kansas City 


and its surroundings. 
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Ans. I have known a good deal of its affairs. 

Q. If Mr. Devereaux had ever assumed to act in a matter of im- 
portance in this locality without authority, is there any person bet- 
ter apt to know than you? 

Ans. I don’t know as to that. : 

Q. In what capacity in regard to this company were you acting 
during latter part of year 1879? 

Ans. I was general superintendent of Kansas Pacific Railroad 
Company. I was appointed June 14th, 1879. I was general super- 
intendent of Kansas Pacific from April to June 14th, 1879. I was 
superintendent of Kansas Pacific until January, 1880, time of con- 
solidation, when I was appointed general superintendent of Kansas 
Division of Union Pacific. 

Q. Now, state during what time you were receiver of Kansas Pa - 
cific. | 

Ans. From November Ist, 1878, to June 14th, 1879. I had a gen- | 
eral superintendent under me until April, 1879, when I assumed 
the duties of general superintendent in addition to duties as re- 
ceiver. 

Q. Who was president during 1878 and 1879? 

Ans. Mr. Carr and Mr. Edgerton; Mr. Edgerton succeeded 
93 Mr. Carr some time during that time, and Mr. Dillon suc- 
ceeded Edgerton. 

Q. Was Mr. Carr president of Kansas Pacific R. R. Co.? 

Ans. Yes, sir. 

Q. Was he also at the same time president of the receivership? 

Ans. No, sir; receivership continued from November, 1876, until 
June 14th, 1879. —& 

Q. During the presidency of said Carr, as above mentioned, where 
was his office? | 
Ans. St. Louis. 
Q. What building did he occupy? 
‘ Ans. Republican building part of the time and Chamber Com- 
merce part of the time. 
Q. State whether the buildings you have mentioned were the 
buildings containing the general offices of said company. — 
Ans. Yes. 
Q. What other offices were in the same buildings of the company? 
Ans. Vice-president, secretary, treasurer, purchasing agent, cashier. 
Q. You as receiver of such company had control of said offices? 
Ans. No, sir. 7 | | 
Q. Under the receivership will you please go on — state whether 
you went on and continued to conduct the traffic and business of 
the wig poidhd 
Ans. I operated the railway under an order of the court, but did 
not transact the business of the company. 
Q. While you were receiver who was your general superintendent | 
- under you? | 
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Ans. Thomas F. Oakes. 
Q. Did you have other officers same as the company ? 
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Ans. No, sir. 
94 Q. What other officers did you have? . 

Ans. I can’t tell from memory. I can’t give leading ones. 
I had attorneys Wallace, Pratt, & others and John P. Devereaux. 
He was not attorney for company at same time. 

Q. Will you please state the manner in which the different officers 
of the company peformed their functions during the receivership ? 

Ans. | don’t know. 

Q. Did you have any connection or business with them in any 
way ¢ 

Ans. I hardly know how to answer that. I say now, no. 

Q. You didn’t have to account to railroad company in any way 
for your receivership ? 

Ans. No, sir. 

Q. There were no business relations, even in the most remote de- 
gree, connecting you with the officers of said company ? 

Ans. Only such as would naturally occur between a receiver ap- 
pointed by court to take possession of & operate the property of com- 

any. 
‘ Q. Under the receivership of Greeley & Villard you had the right 
to take possession of all the company’s offices and franchises, didn’t 
ou ? 
/ Ans. No, sir. I did not take possession of some of the company’s 
general offices. 

Q. Where was your office during receivership? 

Ans. It was in the big building, on Broadway, marked on outside 
“Kansas Pacific,” between 5th & 6th streets, formerly owned by Al- 
len & Case. 

Q. That was ti.e offices of the company before the receivership ? 

Ans. Portion of them. 

Q. How did you come to take that building under your receiver- 
ship ? 

#8 Because it was convenient building at a low rent. 

Q. Did you have any particular office of your own, or did 
95 you exercise control over whole building? 
Ans. I had particular office of my own. 

Q. Well, did you drive all the officers of the company out of the 
building or did they remain and transact their business? 

Ans. I did not drive anybody out. There were no other officers 
of the company there that had any functions. 

Q. Did you occupy by your subordinate officers more than one 
room of that building? 

Ans. Yes, sir. 

Q. How many rooms did you occupy by your subordinate offi- 
cers ? } 

Ans. I did not occupy the whole building; part of the time 7 
rooms and cellar under one building. lI occupied from 2 to7 rooms 
from time to time as they were required. 

Q. What became of the company officers after you occupied all 
these rooms ? | 
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Ans. I don’t know. I had nothing to do with company after I 
was appointed receiver. All the officers that I know of that we had 
were at Lawrence and St. Louis. 

Q. At the time; then, that you were appointed receiver and after- 
wards, — went to take possession of;that building and those 7 rooms 
spoken of which were previously occupied by officers of the com- 
pany, you found those rooms vacant ? 

Ans. No, sir. 

Q. Who were occupants of those 7 rooms when you went there 
to take possession as receiver ? | 

Ans. The officers and employees of Greeley and Villard, receivers. 

Q. Did you ever hear of Devereaux being discharged as 
96 attorney for said company ? 
Ans. Not inthoseterms. His services were dispensed with. 

Q. Do you recollect being in Wallace, Kansas, in November, 1879 ? 

Ans. Not on that particular date. I can’t state date; presume I 
was there in latter part of 1879. 

. Q. What are the duties of general superintendent of R. R.? 

Ans. To take charge of property, run trains, &c., & other duties 
too numerous to mention. 

Q. Your duties are of a general nature, are they not ? 

Ans. Yes, sir. 

Q. You sometimes assume to make and close contracts for sale of 
lands to some extent ? 


Ans. No, sir. 
Q. If you have at any time assumed to act in any capacity in re- 


gard to making or closing a contract concerning land you did not 
do so unless you had that authority ? 


Ans. No, sir. 
Q. If you have ever assumed to give any directions in regard to 


closing any trade you have not done so without having authority ? 

Ans. No, sir. 

Q. Do I understand you to say that you never gave any direc- 
ey in any way, looking to the closing of any contract concerning 

and ? 

Ans. No; I didn’t say so. 

Q. I herewith present you a copy of a telegram with your name 
attached thereto, directed to John P. Devereaux, of which the fol- 
lowing is a copy: 

“ WALLACE, Kansas, Nov. 19th, 1879. 

“947 A 20. 


“J. P. Devereaux, Lawrence, Ks.: 


“Yes; please close with McAlpine if you can on reasonable terms. 
“(Signed) S. T. SMITH.” 


97 Said telegram being the same introduced in the deposition 
of John P. Devereaux taken before T. H. Kennedy, Law- 
rence, Kansas, August 25 & 26, 1881, and ask you whether you sent 
that telegram. 
Ans. I don’t remember of it. 


“ty 
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Q. Is your recollection pretty good ? 

Ans. You can go to hell. I won’t answer you any more. 

Q. Do you now recollect of sending the aforesaid telegram, after 
refreshing your memory ? 

Ans. No, sir; but I was in Wallace on the 18th & 19th of No- 
vem ber, 1879. 

Q. Have you impressions as to whether you sent it? 
_ Ans. No, sir; if Judge Devereaux had such a telegram I venture 
to say I sent it. 

Q. Under whose directions were you at the time acting? 

Ans. My immediate superior officer was S. H. H. Clark, general 
manager. 

Q. While you were receiver what control did you have of-R. R. 
company’s lands as well — of trains ? 

Ans. I had charge of all lands used in operation of the railway. 

Q. Did you have control of this 25} acres, which is the subject 
of this suit, at the time you were receiver ? 

Ans. I think not; I don’t remember to have done anything 
about it. 

Q. In what capacity was John P. Devereaux acting for your com- 
pany June 26th, 1877? 

Ans. I don’t know whether he was in the employ of the company 
or the receivers. 

Q. Do you know whether or not he had anything to do with that 
land in 1877 ? | 

Ans. He had no control over it that I know of. 

Q. Do you know whether he assumed any control of it? 
98 Ans. No; but I feel certain that he did not. 

Q. Have you gota copy of President Carr’s letter to Oakes, 
or the original, dated Feb’y 26th, 1878, concerning the fixing of the 
basis of the land exchange ? 

Ans. I don’t know. 

Q. Where would such copy or letter be found if there was one? 

Ans. Probably in office here or in Omaha ; the letter book would 
be in Omaha or New York. (Witness says he will look letter up & 
have it here in the morning if he can find it.) 


Letter produced and copy hereto annexed, marked “ Exhibit B;” 
also copy of letter from Devereaux, marked “ Exhibit C.” 


Q. Did you ever write to John P. Devereaux to endeavor to com- 
promise with McAlpine instead of giving him the 25} acres of land ? 
Q. You recollect a conversation occurring in your office in 1880, 
in which John P. Devereaux and McAlpine and yourself were pres- 
ent, about the last of March or Ist of April, 1880, in which you told 
J. P. Devereaux to write a statement of the facts in regard to the land 
exchange, and you would submit them to the New York parties? 
Ans. I recollect something like that, to that effect, but cannot give 
any dates. 
Q. I herewith present you with the original of a letter, dated April 
1st, 1880, signed John P. Devereaux, a copy of which is hereto an- 


64 THE UNION PACIFIC RAILWAY COMPANY VS. 


nexed, marked “ Exhibit D,” and ask you if you authorized John P. 
Devereaux to write such letter. 

Ans. I told him to say that we would not make the trade. . 

Q. By what authority did you authorize such proceedings. 

Ans. On authority of the president or general manager, I 
99 do not remember which; I referred it to one of them, and 
conveyed answer to Devereaux by letter or verbally, I do 

not remember which. 

Q. How long prior to the writing that letter did you receive that 
authority from superior officer ? 

Ans. I do not remember, but suppose it was about the date of 
Judge Devereaux’s letter shown me. 

~ Will you produce the letter or authority under which you then 
acted ? 

Ans. Yes; if I have it? 

Q. Did you ever see the deed signed by Carr, as president of the 
R. R. company, to Maria W. McAlpine for this 25} acres of land in 
this action ? 

Ans. I either saw the deed or else Devereaux told me there was a 
deed drawn up. 

Q. Did you know of this at the time of the transaction ? 

Ans. No; I think not. 

Q. How long after did you ascertain of the existence ? 

Ans. After I was appointed general superintendent, or while I 
was receiver. 

Q. Do you know what year it was? 

Ans. It must have been in 1878. 

Q. Do you know whether it had been signed by Carr or not? 

Ans. No; I couldn’t say. My attention was first called to this 
matter when Mr. McAlpine came with Judge Devereaux to see me. 
I was then receiver. 

Q. While you were receiver you knew then that trade was 
pending? 

Ans. Yes, as stated heretofore. 
100 Q. You were fully aware that an exchange of lands be- 
tween McAlpine and the R. R. company had been or was 
about to be made? 

Ans. Yes; to the extent heretofore stated. When Carr went out 

of office Edgerton succeeded him as acting president. 


Cross-examination by Judge UsHEr: 


Q. From your knowledge of the treaty with Mr. McAlpine for ex- 
change of property all that had transpired, so far as you had any 
knowledge, between McAlpine & any person representing or pre- 
tending to represent the company anterior to your instructions to 
Devereaux mentioned in his letter of April 1st, 1880, did you un- 


derstand that a bargain for an exchange of lands had been con-— 


summated or that the same still remained in treaty between the 
parties ? 


~~ 
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Ans. I understood that an agreement had been made to carry 
out such a trade and some objection to the title of McAlpine piece 
had been made by Judge Devereaux and was so reported by him. 

Q. If you sent the dispatch from Wallace, Nov. 19, 1879—do you 
think it probable that you did send the dispatch of Nov. 19, 1879, 
from Wallace to Deveraux ? 

Ans. Yes, sir. 

Q. Was it your understanding at that time that something re- 
mained to be done to consummate the trade? 

Ans. I should infer so from the contents of the telegram. 

Q. Did you ever have in your possession or see in the possession 
of any other person a deed from the railroad company to Mrs. 
McAlpine or to Mr. McAlpine? 

Ans. I do not remember whether I have or not. I have seen a 
large amount of papers in regard to it in the hands of Judge Dev- 

ereaux. 1 have had no such deed. 
101 Q. Do you know for what purpose this 25 acres of land was 
bought; and, if so, for what? 

Ans. I do not. 


Redirect examination : 


Q. At the time that Judge Devereaux examined the title to the 
tract of land known asthe Ferry tract and ascertained concerning the 
macadam lien, state whether the company did entirely give up the 
idea of purchasing the Ferry tract. 

Ans. After this had been reported it was discussed by Mr. McAl- 
pine, Judge Devereaux, and myself, & was then reported to my 
superior officer, either general manager or president, after which it 
was decided not to do anything further in the matter. 

Q. To whom was this supposed defect in title reported ? 

Ans. I don’t know. I got it by information from Mr. McAlpine 
& Devereaux. 

Q. About what year did you ascertain about this defect? 

Ans. Shortly after November, 1878. 

Q. Did you ever see or know of the existence of a deed from Mc- 
Alpine & wife and Isiah Walker and wife to railroad company ? 

Ans. Yes; have either seen or heard of it from Devereaux or Mc- 
Alpine shortly after November, 1878. 

Q. After this supposed macadam tax lien was discovered state 
whether the matter of exchanging lands was further discussed. 

Ans. Yes, sir; as before stated. 

Q. In whatever you did or wrote in regard to that land exchange 
state whether your action in so doing was authorized by your su- 
perior officer or officers. 

Ans. Yes. e 
102 Q. Who were those officers? 

Ans. S. H. H. Clark, gen’l] manager ; Sidney Dillon, presi- 
dent; while receiver I had control. 
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Recross-examination: 


Q. Do you know whether this question of the exchange of lands 
about which you have been testifying was ever brought to the 
attention of the board of directors of the railroad company, defend- 
ant, or, indeed, whether such board had any knowledge whatever of 
the proposed exchange? 

Ans. No, sir; I do not. 

S. T. SMITH. 


Subscribed & sworn to before me this 11th day of October, 1881, 
at the place and between the hours in the annexed notices named. 
[ SEAL. ] JNO. B. J. FENTON, 
Commissioner & N. P. 


I, the undersigned, a notary public in & for the county of Jackson, 
in the State of Missouri, and a commissioner duly appointed by cir- 
cuit court of the United States, district of Kansas, to examine and 
reduce to writing the testimony of certain witnesses in a certain 
cause now pending and undetermined in said court, wherein Maria 
W. McAlpine and Nicholas McAlpine are plaintiffs and The Union 
Pacific Railway, Kansas Division, is defendant, do hereby certify 
that J. M. Baggby, Isaiah Walker, John Arther, E. 8S. W. Drought, 
and Sylvester ‘Il’. Smith were by me first duly severally sworn to testify 
the truth, the whole truth, and nothing but the truth of their knowl- 
edge touching the matter in controversy; that the depositions by 
them, respectively, subscribed as above set forth were reduced to 
writing by me in their presence, and were respectively subscribed 
by said witnesses in my presence, and were taken at the time and 
at the place and between the hours in that behalf first aforesaid. 

Given under my hand & official seal, Kansas City, Mis- 
103 _—souri, this 12th day of October. 
[sEAL. ] JNO. B. J. FENTON, 
Commissioner and Notary Public. 


[Endorsed :] U.S. circuit court, dist.of Kansas. Maria W. McAlpine 
& another vs. Union Pacific Railway Comp’y, K. Div. Depositions 
on behalf of the plaintiffs. Notary’s fees, $20.00, paid by pl’t’ffs. 
Jno. B. J. Fenton, notary & com’r. 
U.S. circuit court, district of Kansas. Maria W. McAlpine and 
another vs. Union Pacific R’y Company, Kansas Division. Deposi- 
tions on behalf of plaintiffs. Notary’s fees, $20.00, paid by plaintiffs. 
Jno. B. J. Fenton, notary & com’r. Sealed up, addressed, and trans- 
mitted by me, Jno. B. J. Fenton, notary & commissioner. No. 3455. 
Filed Jan’y 5, 1882. A. 8S. Thomas, clerk, by Geo. N. Holmes, ; 
deputy. 
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104 Unitrep States OF AMERICA. 
STATE OF MIssourRI, ; 
City of St. Louis, Eastern Dist..of Missouri, 


Be it remembered that on this 11th day of January, in the year 
of our Lord 1882, that I, George W. Gilson, a notary public within 
and for the city of St. Louis, State of Missouri, and duly appointed 
commissioner herein, as shown by commission hereto attached, did 
call, cause to be and appear personally before me, at the office of C. 
M. Napton, No. 20 North. Fourth street, St. Louis, Missouri, Robert 
E. Carr to testify and the truth to say on the part and behalf of 
the plaintiffs in a certain cause, suit, or matter of controversy now 
depending in the circuit court of the United States for the district 
of Kansas, at Topeka, in said district, wherein Maria W. McAlpine 
and Nicholas McAlpine are plaintiffs and The Union Pacific Rail- 
way Company is defendant. 

There were present James M. Mason, Esq., attorney for the plain- 
tiffs, and J. P. Usher, Esq., attorney for the defendant. 


And the said Ropert E. Carr, being about the age of fifty-four 
years, and having been by me first cautioned and duly sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in the 
matter of controversy afuresaid, upon examination as hereinafter 
appears, he did thereupon depose, testify, and say as follows: 


Q. What is your name, age, occupation, and residence ? 

A. My name is Robert E. Carr; mv age is fifty-four years; I have 
no occupation, and my residence is the city of St. Louis. 

Q. Are you the same Robert E. Carr who was formerly president 
of the Kansas Pacific raiiroad ; if so, when did you enter the serv- 
ice of the company and when did you leave it? 

A. I became an officer of the Kansas Pacific railroad first, I think 
it was, in 1870 or 1871. I resigned the position of presidency in the 

spring of 1876 and resumed it again in November or October. 

105 1876, and resigned in, I think, the early part of June, 1878. 

Q. State if you know the plaintiffs in this suit—Maria W. 
McAlpine and Nicholas McAlpine. 

A. I know Nicholas McAlpine. 

Q. Did you know John P. Devereux in his lifetime? If so, state 
what his connection with said Kansas Pacific R. R. Co. first and last 
was. 

A. I knew him; I don’t know his connection with the Co. first 
and last. During my administration he was land commissioner 
and an attorney for the road. 

Q. State if you recollect a certain piece of land mentioned in the 
petition herein of 25} acres, lying on the Missouri river north of 
Wyandotte, Kansas—in the northerly part of Wyandotte—owned 
by the railroad company during your administration. 

A. The railway company owned a piece of land in or near Wyan- 
dotte at that time; it was on the Missouri river north of Wyandotte. 
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Q. Do you also recollect a certain piece of land near the mouth of 
the Kansas riyer in Wyandotte known as the Walker Ferry tract? 

A. Yes; I recollect it. 

Q. Do you know of and concerning a prop2sed land exchange be- 
tween the Kansas Pacific Railway Co., on the one part, and Maria 
W. McAlpine and Nicholas McAlpine, on the other part, in refer- 
ence to exchange of first and nanan above-mentioned tracts of land? 

A. Yes. : 

Q. State fully and in detail all you can now remember of the his- 
tory of this land exchange or the negotiations for the same from its 
earliest origin. 

A. The company and receivers received ties for its use at Wyan- 
dotte, brought there by steamboats; after using the landing for some 

time a claim was made for the use of the land, and the gen- 
106 __—s eral superintendent recommended to the president and board 
of directors and the receivers that the piece of land known 
as the Walker Ferry tract, at the junction of the Missouri and Kaw 
rivers, on the northern side of the Kaw, be purchased for this use, 
for receiving and storing ties. His representations that it was 
needed for this purpose induced the board and receivers to enter 
into negotiations with Mr. McAlpine for the acquisition of it. The 
general superintendent was authorized to make the exchange of the 
iece owned by the railway Co. for that owned by Mr. McAlpine. 
he road, at that time, was in the hands of the receivers, whose con- 
sent was also obtained. Mr. Devereux was instructed to examine 
the title and records and to make the deed. I do not know with 
certainty now what caused the delay in making the deeds; to the 
best of my recollection, the deed from the company to McAlpine 
was never executed. That’s about as far as I can state with cer- 
tainty now. , 

Q. Do you recollect whether Judge Devereux made out. any of the 
deeds or papers? 

A. I do not. 

Q. In this proposition for a land exchange I will call your atten- 
tion to a copy of a letter attached to the deposition of 8S. T. Smith, 
dated Feb. 26, 1878, purporting to be signed by you, and ask you to 
state who or what party or parties were to make the deed to McAl- 
pine in this proposed land exchange? 

A. I suppose that the company was to make it, clearing the title 
by getting the consent of the trustees under the various mortgages. 
The letter says that all back taxes and claims were to be cleared up, 
and that could only be done by getting the consent of the trustees. 

Q. State, if you know, what was the value of that land which you, 

as president of the Co., proposed to sell to McAlpine or ex- 
107 change for the steamboat landing at the time the exchange 
was talked of? 

A. I don’t know the value of it. 

Q. State if you know what, if any, valuation the railway com- 
pany - upon it at the time. 

A. I don’t recollect, sir. 
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Q. Do you recollect offering said land for its assessed valua- 
tion ? 

A. I don’t recollect. 

Q. State whether Mr. Oaks, gen’) superintendent, did not endeavor 
to secure a steamboat landing elsewhere before pushing this ex- 
change. 

A. I don’t know that he did. 

Q. In whatever you did as an officer of the railway company in 
reference to this exchange of lands above mentioned and for which 
suit is bronght in this petition, state under what authority you acted. 


Objected to by Judge Usher because it is not an inquiry for what 
he did do or what others did, but calls for a conclusion based upon 
facts existing or supposed to exist. 


A. It was the custom to act after consultation and advice of the 
board of directors. 

Q. State whether in this matter of the exchange of lands you 
varied from that custom. 

A. Only by consulting additionally with the receivers. 

Q. You then conformed with the custom of the company ? 

A. I should think so, sir; it was my custom to do it; I would like 
to state in addition that when I did act without such consultation it 
was subject to approval. 

Q. State how the company’s title was to be conveyed to McAlpine 
or Mrs. McAlpine. 

A. That was a matter for the attorneys. 

Q. To whom was this matter of exchange of lands referred 
108 for completion after you gave the directions contained in 
your letter of Feb. 26th, 1878? 

A. It appears from that letter that it was left to Mr. Oakes. 

Q. Did Mr. Devereux, the attorney of the Co., have anything to 
do with it after that letter? 

A. It was his duty to get up the deeds in conformity with that 
letter to Mr. Oakes. 

Q. I will call your attention to letter signed by John P. Dev- 
ereux, dated July 26, 1878, a copy of which is attached to the depo- 
sition of John P. Devereux in tis case, and asking you to refresh 
your recollection from that letter, state whether you recollect any 
such conversation as is mentioned in that letter between you and 
Mr. Devereux. 

A. I do not. 

Q. I will ask you if you are able to swear positively that you did 
not have such conversation ? 

A. I will not swear positively that I did not have such conversa- 
tion. 

Q. I will call your attention to the letter signed by John P. 
Devereux, dated June 13th, 1878, also attached to the deposition of 
John P. Devereux as “ Exhibit A,” and ask you if you have any rec- 
ollection of receiving such a letter from the said Devereaux about 
that time or soon after it was written ? 
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A. I have no recollection of ever receiving such a letter. I think 
I should say, by way of explanation, that I resigned my position as 
general manager under the receivers about this time, June, 1878. 
Q. In what way were the receivers to make a release of their title, 
if any they had? 
A. I don’t know. 
~ Q. State upon what authority you wrote the letter instruct- 
109 ing Oakes concerning the basis on which the exchange of 
lands was to be made? 
A. I don’t recollect. The letter-head shows it was written as gen- 
eral manager. 


The last part of the above answer is objected to by the plaintiffs’ 
att’y 


Q. State what was the custom in this railroad company in regard 
to what power should control and direct the action of the president 
of said company in matters of this kind. 

A. The board of directors. 

Q. In whatever you did, then, in writing that letter to Oakes, di- 
recting or fixing the basis of land exchange between the railroad 
Co. and McAlpine, state whether or not you acted with due au- 
thority. 


Objected to by defendant’s attorney. The question does not call 
for an answer of fact, but for the opinion of Mr. Carr as to whether 
he had due authority from the board of directors to authorize a 
— to be made; the receivers of the company are the best evi- 

ence. 


A. That letter appears to me now to have been written as gen’l 
manager for the receivers. I should not have written it without 
their knowledge and consent. 

Q. State if you believed at the time you wrote that letter you had 
authority to write it. 

A. I should not have written the letter without the knowledge or 
consent of the receivers. I don't know that I can answer the ques- 
tion more definitely. 

Q. If in any way in that letter you did undertake to pledge the 
interests of the railroad company, state whether or not you acted 
without authority. 


Objected to by defendant’s att’y because it argumentatively calls 
for the opinion of the witness as to what he supposed his au- 
110 _—i thority was without calling for any evidence of that authority. 


A. It was my custom when acting as a railroad officer to consult 
with and act under the board of directors. 


Cross-examination by Judge Usner, att’y for defendant: 


Q. Please look at the letter now shown you, marked “ A,” to 
which there is a foot-note, marked “ B,” and state, if you know, in 
—— handwriting those papers are, and especially the signatures 
thereto. 


\ 
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Nore.—Said letter hereto attached and madea part of this deposition. 

Plaintiff objects to the introduction of that letter as evidence on 
the ground that it calls for the legal opinion of the witness or an 
assumed state of facts, and is irrelevant & incompetent. 


A. The letter addressed to T. F. Oakes, gen’l superintendent, is 
in the handwriting of Mr. George W. Vis, who was my private sec- 
retary ; the signature is my own. The foot-note “ B,” addressed to 
Mr. Oakes, isin the handwriting of Mr. Devereux, and the signature 
I believe to be his. Mr. Devereux is dead; he died early last 
summer. 

Q. Was Mr. T. F. Oakes ever, at any time, superintendent of the 
Kansas Pacific railroad or of that company ? 

A. I think he was in the early part of 1876, but my recollection 
r —_ as to what occurred at that time and [ am in great 

oubt. 

Q. After the receivers were appointed, and during the years 1877 
and 1878, was Oakes the superintendent of the receivers ? 

A. My recollection is he was. 

Q. Who were the receivers ? 

A. Carlos 8S. Greeley and Henry Villard were the receivers. 

Q. Did they have a general manager; and, if so, who? 

A. Theydid. I held the appointment of general manager. 

111 Q. Did the Kansas Pacific Railway Co. have a secretary, 

and did that company have a book containing- the corporate 
proceedings of the company ? 

A. Yes. 

Q. Did the Kansas Pacific Railway Co. have a code of by-laws? 


Objected to as irrelevant & incompetent. 
A. Yes. 


Re-examination by plaintiffs : 


Q. State whether or not at any time during your continuance in 
office under said railroad company, either before or after the com- 
mencement of the receivership, you knowingly assumed to act in 
any capacity—exercise any functions which you did not in fact 
possess. 

A. There were times and occasiuns when I had to act promptly, at 
my own discretion. I have previously stated it was my custom to 
consult:& advise with the board of directors whenever practicable. 


And further deponent saith not. 
ROBT E. CARR. 


Subscribed and sworn before me on the day, at the place, and 


within the hours aforesaid. 
[SEAL.] GEORGE W. GILSON, 
Notary Public. 
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Norr.—It is agreed between the parties that all objections to the 
evidence or any part thereof are reserved. 
[SEAL. | GEORGE W. GILSON, 
Notary Public. 


112 SrTatTe or egg a. 
City of St. Louis, 


I, George W. Gilson, a notary public within and for said city and 
State, and commissioner under certificate of appointment hereto at- 
tached, do hereby certify that the reason for taking the foregoing 
deposition is and the fact is that the testimony of the said witness is 
material and necessary for the plaintiffs in the cause in the caption 
of said deposition named, and that the said witness lives and did 
live at the said time of taking this deposition in the city of St. Louis 
and State of Missouri, the same being at a greater distance than one 
hundred miles from the city of Topeka, Kansas, where this cause is 
pending, to wit, more than three hundred miles therefrom. 

I further certify that on the 11th dav of January, A. D. 1882, I 
was attended at the office of C. M. Napton, No. 20 North Fourth 
street, St. Louis, Missouri, aforesaid, by the plaintiff, Nicholas Mc- 
Alpine, and James M. Mason, att’y for pl’ffs,and by J. P. Usher, att’y 
for defendant, and by the witness, Robert E. Carr, who was of sound 
mind and lawfal age, and the witness was by me carefully examined 
and cautioned and sworn to testify the truth, the whole truth, and 
nothing but the truth, and the deposition was reduced to writing in 
the presence of the witness and in my presence and from his state- 
ments, and after carefully reading the same to the witness he sub- 
scribed the same in my presence. 

I have retained the said deposition in my possession for the pur- 
pose of sealing up and directing the same with this certificate of the 
reasons aforesaid for taking said deposition with my own hand to the 
court for which the same was taken. 

And I do further certify that 1 am not of counsel nor attorney for 
either of the parties in said cause wherein said deposition is taken, 

or in any way interested in the event of the said cause named 
113 in said caption. 

In testimony whereof I have hereunto set my hand and 
official notarial seal and my signature as commissioner aforesaid 
this eleventh day of January, A. D. 1882. 

[SEAL. ] GEORGE W. GILSON, 
Notary Public and Commissioner. 


Notary’s fees, $15.00, paid. 
GEORGE W. GILSON. 
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STATE OF KANSAS, \ 
Wyandotte County, 


In the United States Circuit Court in and for the District of Kansas. 


Maria W. McAcpiIne and Nicuoras McAtprinz, Plaintiffs, 
against 
Union Paciric Rartway Company, Defendant. 


The defendant will take notice that on Wednesday, the 11th day 
of January, A. D. 1882, the plaintiffs above named will take the 
depositions of sundry witnesses, to be used as evidence on the trial 
of the above cause, at the office of C. M. Napton, No 20 North Fourth 
street, St. Louis, Missouri, in the county of St. Louis, in the State of 
Missouri, between the hours of eight o’clock a. m. and six o’clock p. 
m. of said day, and that the taking of the same will be adjourned 
from day to day, between the same hours, until said depositions are 


completed. 
JAMES M. MASON, 
Attorney for Plaintiffs. 
Service of the above notice is acknowledged this — day of ——, 
A. D. 188-. 
J. P. USHER, 
Attorney for Defendant. 


Notary Public’s Subpeena. 


The State of Missouri to Robert E. Carr, Greeting: 


You are hereby commanded that, setting aside all manner 

114 of excuse and delay, you be and appear before George W. 

Gilson, a notary public within and for the city of St. Louis, 

in the State of Missouri, on the 11th day of January, A. D. 1882, at 

the hour of 10 o’clock in the forenoon of said day, at the office of C. M. 

‘Napton, No. 20 North 4th street, in said city and State of Missouri, 

_ then and there to testify and tlie truth to say in a certain cause now 

pending in the circuit court of the United States, dist. of Kansas, 

wherein McAlpine is plaintiff and Union Pacific Railway Co. is de- 
fendant, on the part of the pl’ff. Hereof fail not at your peril. 

And the person or officer serving this writ is commanded to have 
the same before the said at the time and place aforesaid, 
certifying how he executed the same. 

Witness George W. Gilson, notary public within and for the city 
and State, with my notarial seal hereto affixed, at office, in said city, 
on this the 9th day of Jan., A. D. 1882. 

My commission as a notary public will expire on the — day of 


[seat.] GEORGE W. GILSON, 
ae Notary Public. 
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Return. 


I certify that I served the within subpena in the city of St. Louis 
and State of Missouri on the 10th day of January, 1882, by deliver- 
ing a copy of the same to the within-named witness, Robert E. Carr. 


Fee, 50. 
ISAAC M. MASON, Sheriff, 
By M. D. RICHARDSON, Deputy. 


Notary’s subpoena for R. E. Carr, 3130 Lucas Ave. 
115 a ing 


Kansas Pactric RaiItway, 
OFFICE OF GENERAL MANAGER FOR THE RECEIVERS, 
Str. Louis, Febr’y 16th, 1877. 
T. F. Oakes, Esq., gen’l ag’t. 

_D’r Sir: Your favor of 13th inst. in relation to Walker Ferry 
tract at Wyandotte duly received. The receivers have no power 
to purchase any real estate, and I am also informed that at the time 
the road was built permission was given to lay the track through 
Walker’s land to Mr. John D. Perry, president. 

The drawings I return herewith. 

Resp’y yours, ROB. E. CARR, 
Gen’l Man’g’r. 


“Rn” 


T. F. Oakes, Esq., gen’l sup’t. 
D’r Sir: I had a personal interview with Mr. McAlpine to-day, 
who owns the Walker tract, & said to him the rece’r had no author- 


ity to purchase, & we would take up the track if he wanted it done. 
Y’rs, JNO. P. DEVEREUX, Sec’y, Att’y. 


2, 27, "77. 


Sevag ay 3 Exhibits A & B to deposition of Robert E. Carr 
George W. Gilson, notary public. K. P. R. W., gen’l sup’t office,. 
Feb. 28, 1877, Kansas City, Mo. 


Toe Unitep States OF AMERICA, ; mn 
District of Kansas, 


In the Circuit Court of the United States in and for said District. 


116 The United States of America to George W. Gilson, notary 
public, St. Louis, Missouri, Greeting : 

Know ye that we, in confidence of your prudence and fidelity, . 
have appointed you commissioner, and by these presents do give 
you full — and authority diligently to examine upon their cor- - 
poral oaths, before vou to be: taken, Robert E. Carr and others, wit- 
nesses in an action now pending undetermined in the circuit court of 
the United States of America for the district of Kansas, in the eighth 
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circuit, wherein Maria W. McAlpine and Nicholas McAlpine are 
plaintiffs and The Union Pacific Railway Company is defendant, 
in accordance with a certain stipulation on file in said court, a 
certified copy of which stipulation is hereto attached. 

And we Jo hereby require you to reduce the same to writing, 
and to close it up under your hand and seal, directed to A.S. 
Thomas, clerk of the circuit court U. S., dist. of Kansas, Topeka, 
Kansas, and that you return the same, when executed as above 
directed, annexed to this writ, with the title of this action indorsed 
on the envelope of the commission, into the said circuit court, before 
the judges thereof, with all convenient speed. 

Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Topeka, in said district, 
' this 5th day of Nov., 1881. 

(sea. | | A. S. THOMAS, Clerk. 


In the Circuit Court of the United States for the State of Kansas. 


MARIA W. McALPINE and Nicuotas McALPINE 
against 
THe Union Paciric Rarnway Company. 


We, the undersigned attorneys, representing plaintiffs and defend- 
ants, hereby agree and stipulate that we will join in a dedi- 

117 mus potestatum in above cause for the oe of taking the 
depositions of Robert E. Carr and. others at St. Louis, Mis- 
souri; George W. Gilson, a notary public at said city of St. Louis, to 
be named as commissioner; said depositions to be taken at the 
office of Charles M. Napton, att’y-at-law, No. 20 North Fourth St., 
St. Louis, Missouri; due notice of the time of taking said depositions 
to be given to said parties; said depositions to be taken upon oral 
interrogatories, the provisions of the rule requiring written inter- 


rogatories being hereby waived. 
JAMES M. MASON, 


Att’y for Plaintiffs. 
J. P. USHER, 


Attorney for Def’t. 
[Endorsed :] No. 3455. Filed Nov.5, 1881. A.S. Thomas, clerk. 


Unitep States OF AMERICA, - Mi 
District of Kansas, ; 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and perfect copy of stipulation for dedimus potes- 
tatum in the case of Maria W. McAlpine vs. The Union Pacific 
Railway Co., No. 3455, in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 5th day of Nov., A. D. 1885. 

[SEAL. ] — —, Clerk. 
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Endorsed : No. 3455. Maria W. McAlpine et al. vs. The Union 
Pacific R’l’y Co. Copv of stipulation for dedimus potestatum — depo- 
sition of Mr. Rob’t E. Carr. 


118 Notice to Take Depositions in U. S. Courts. 
(Rev. Stats. U. S., pages 162, ’3, sects. 863, ’4, ’5.) 


UniTeD States OF AMERICA, aes 
District of Kansas, 


In the Circuit Court of the United States for the District of Kansas. 


Maria W. McALprineE and Nicnorias McArprine, Plaintiffs, 
against 
Tue Union Paciric Rartway Co. 


You, the above-named Union Pacific Railway Co., or John P. 
Usher, your attorney of record, are hereby notified that on Monday, 
the 27th day of March, A. D. 1882, the above-named plaintiffs, 
Maria W. McAlpine and Nicholas McAlpine, will, in the above-en- 
titled suit, at the office of Mr. John Tully, No. 2 Nassau street, New 
York city, in the county of New York, in the State of New York, 
said Tully being a notary public in said city and county of New 
York, take depositions of T. F. Oakes, to be used as evidence on the 
trial of said suit and on the hearing of each and every motion and 
application therein. Said depositions will be taken because the 
testimony of said witness is necessary on the trial of said action, and 
said witness lives more than one hundred miles from the place of 
trial of said action, and that the taking of said depositions will be 
commenced at nine o'clock a. m. of said day, and that the taking of 
the same will be adjourned and continued from day to day, Sun- 
days excepted, at the same place, until the taking of the same is 
completed ; and we further give notice that we desire to take these 
depositions on oral examinations and without written interroga- 
tories. . 

Dated this fourteenth day of March, A. D. 1882. 

JAMES M. MASON, 
Attorney for Plaintiffs. 


Service of the above notice is hereby accepted this 16th day of 


March, 1882. , 
J. P. USHER, 
Attorney of Record for Defendant. 
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119 Notice to Take Depositions in U. S. Courts. 
(Rev. Stats. U. S., pages 162, ’3, sects. 863, 4, ’5.) 


UNITED StTaTEs OF AMERICA, | i 
District of Kansas, 


In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtpine and Nicnoras McAtprne, Plaintiffs, 
against 
Tue Unton Pacific RaAILway ComPAny. 


You, the above-named Union Pacific Railway Co., or John P. 
Usher, your attorney of record, are hereby notified that on Monday, 
the 27th day of March, A. D. 1882, the above-named plaintiffs, Maria 
W. McAlpine & Nicholas McAlpine, will, in the above-entitled suit, 
at the office of Mr. John Tully, No. 2 Nassau street, New York city, 
in the county of New York, in the State of New York, said Tully 
being a notary public in said city and county of New York, take 
depositions of T. F. Oakes, to be used as evidence on the trial of said 
suit and on the hearing of each and every motion and application 
therein. Said depositions will be taken because the testimony of 
said witness is necessary on the trial of said action and said witness 
lives more than one hundred miles from the place of trial of said | 
action. 

And that the taking of said depositions will be commenced at nine 
o’clock a. m. of said day, and that the taking of the same will be ad- 
journed and continued from day to day, Sundays excepted, at the 
same place, until the taking of the same is completed. We further 
give notice that we desire to take these depositions on oral examina- 
tion and without written interrogatories. 

Dated this fourteenth day of March, A. D. 1882. 

JAMES M. MASON, 
Attorney for Plaintiffs. 


Service of the above notice is hereby accepted, and issue of dedimus 
filing of interrogatories, and all exceptions as to time are 
120 hereby waived this 15th day of March, 1882. 
[ SEAL. ] —_ — _, 
Attorney of Record for Defendant. 


STATE OF KANSAS, ae 
County of Wyandotte, {| ~° 


Frank X. Palmer, of lawful age, being by me duly sworn, says 
that he did, on the 15th day of March, 1882, serve on John McKen- 
zie, agent of the Union Pacific Railway Company, a true copy of the 
above notice at his place of business, at Armstrong, Wyandotte 


county, Kansas. | 
FRANK X. PALMER. 
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Sworn to and subscribed to before me this 16 day of March, 1882. 


JNO. 8. COX, N. P. 
My com. expires April 45th, 1883. 


In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtprne and Nicuoitas McALprine, Plaintiffs, 
against 
Tue Union Paciric Rau.way Company, Defendant. 


Appearances: Mr. J. M. Mason, for the plaintiffs; Mr. A. H. 
Holmes, for the defendant. 

It is stipulated between counsel, by consent, that the examination 
be taken by a stenographer, with the same effect as if taken and 


written out by the notary, to be used in evidence on the trial of the 
above-entitled cause. 


. THomas F. Oakes, a witness called on behalf of the plaintiffs 
herein, and residing at New York city, in the State of New York, 
more than one hundred miles from the place where this cause is to 

be tried, and being first duly cautioned and sworn to tell the 
121 + whole truth, & being carefully examined, deposes and says , 


Direct examination by Mr. Mason: 


Q. State your name, age, residence, and occupation. 
A. Thomas F. Oakes; of lawful age; now vice-president of the 


Northern Pacific Railroad Company ; residence, in New York city. , 
Q. State whether you know the plaintiffs and defendant in this 
case. 


A. I don’t know Mrs. McAlpine; I know Mr. McAlpine and the 
U. P. R’y Company. 

Q. Of the Union Pacific Railroad Company ? 

A. Yes, sir; of the Union Pacific Railway Company. 

Q. State whether you are the same Oakes who formerly had con- 
nection with the then Kansas Pacific Railway Company, now the 
Union Pacific Railway Company. 

A. I am. 


Q. State in what capacity you served in the employment of that 
company. | 
A. Do you mean at the time this thing occurred or at the begin- 
ning—— 
_ (Interrupted.) 


Q. From the beginning. Give us a short sketch. 

A. I was engaged with the Kansas Pacific Railway Company 
from the summer of 1863 up to November 15th, 1876, in various 
capacities, in the employ of the railway company, and from that : 
date, when the road passed into the hands of the receivers, Messrs. 
Greeley and Villard, and served in the capacity of general superin- 
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tendent for the receivers up to April, 1878, when I resigned the posi- 
tion and severed my connection with the receivers and the road. 

Q. State whether or not, after the year 1876, when the receivers 
were appointed, the company kept up its organization of offi- 

cers. 
122 A. Yes, sir; it did. 
Q. State who was the president of the company subsequent 
to 1876—of the railway company ? 

A. Robert E. Carr. 

Q. State what other officer there was. 

A. Robert E. Carr, president; D. M. Edgerton, vice-president ; 
John L. Woods, treasurer ; Edgerton, by the way, was also secretary ; 
those are the only officers I know of. 

Q. After Carr went out of office, who succeeded him ? 

A. I think Edgerton was made acting president; I don’t think 
any full president was elected; I think D. M. Edgerton was made 
acting president. 

Q. What connection, if any, did Mr. Lyford have with the com- 

any ? 

A. Mr. Lyford resigned and went out of office on the 16th of No- 
vember, 1876, and I succeeded him; he had nothing to do with the 
property after that date. 

Q. State whether or not you did not have some powers delegated 
to you by Mr. Carr to perform certain services for the railroad com- 
pany? 

Objected to as incompetent and irrelevant; defendant’s counsel 
insists that the delegation of authority, if in writing, must be proved 
by the production of the written authority. 


A. I have got to give a little explanation before answering. I 
should have said when I was appointed general superintendent for 
the receivers that I was so appointed by Robert E. Carr as general 
manager for the receivers. My recollection is that at times I received 
instructions from Mr. Carr in the dual capacity of president and 
general manager, but I could not specify any cases unless my atten- 

tion was drawn to the particular communications. 
123 Q. Mr. Carr, then, was at the same time general manager of 
the receivers and president of the railroad company ? 

A. Yes, sir. 

Q. Under whose instructions did Mr. Carr act ? 

A. In portions of the road he acted under the instructions of the 
receivers. 

Q. In the management of other business connected with the rail- 
road company under whose instructions did he act ? 

A. Of my own knowledge I don’t know. 

Q. Was there a board of directors ? 

A. There was. 

Q. Did the company at the time have a full corps of officers? 

A. The railway company had its board of directors and the usual 
executive officers, such as I have named, but they had no officers 
engaged in the actual operations of the road. 


/ 
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Q. They had the full organization of executive officers? 

A. Yes, sir. 

Q. Now I will call your attention to the copy of a letter written 
by Robert E. Carr, dated February 26, a copy of which is attached 
to the deposition of Sylvester T. Smith, heretofore taken in this 
‘cause, and ask you your recollection concerning the matters therein. 


Objected to as secondary, and the production of the original letter 
is required. | 


A. I remember this letter distinctly. It is written as general 
manager of the receivers, as is seen by the heading. 

Q. Did you act upon the instructions given in that letter? (Letter 
handed to witness.) 

A. I did to some extent. 
124 Q. What did you do under it? Please give your answer 
in narrative form and go right along. 

A. I will commence at the beginning. Shortly after assuming 
the duties of general superintendent for the receiver, Mr. McAlpine, 
one of the complainants in this case, called upon me at my office in 
Kansas City in respect to the question of claims or bills which he 
had left with O. S. Lyford, who had been the general superintendent 
of the railway company prior to the appointment of receivers, for the 
use of a tract of land near the Wyandotte levee, known as the “ Ferry 
tract.” Mr. McAlpine, if 1 remember right, demanded of him that 
he be paid for the use of the tract in question or that it be pur- 
chased from him. He offered the tract to me for $2,500. This, at 
the time, seemed an excessive price, and I told Mr. McAlpine that 
we could not afford to pay it, and would be forced to seek a location 
elsewhere. A short time afterward Mr. McAlpine called a second 
time and proposed an exchange of property, agreeing to give title to 
the “ Ferry tract” in consideration of the conveyance to him — the 
whole of it. To my recollection it was treated asa whole. There 
was something over two acres of it, provided the conveyance was 
made to him of 25 acres of property above Wyandotte and a certain 
amount of land at Junction City. My recollection is that it was to 
be 160 acres. This proposition was submitted to Mr. Carr, general 
manager, who responded in the terms conveyed in this letter. The 
trade was closed on that basis and all the papers were turned over 
to Judge Deveraux, one of the attorneys for the receivers, who was 
to make an examination of the title, and,if found all right, was to see 

that the execution of the papers was made in conformity with 
125 the terms of the trade. This was all I had to do with the 
' trade. That is all I know about it. 

Q. I understand you to state that Mr. Devereaux had authority 
to draw the papers and complete the formal instruments necessary 
to consummate this trade? 

A. Well, he had such authority as I was able to give him. 

Q. Where did that authority emanate frorm ? 

A. From Mr. Carr. You will find my endorsement on his letter 
(referring to letter heretofore shown to witness). 
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Q. Did Carr instruct you verbally, or by letter, to accept this 
proposition ? 

A. By letter; the letter that has just been submitted. 

2 Just read that letter, if you please. 

8 


“Exnuisit B. Jno. B. J. Fenton, Com’r. 
“ Kansas Pacific Railway, Office of General Manager for the Receivers. 


“Sr. Louis, Feb’y 26, 1878. 
“'T. F. Oakes, G. S. 


“Dear Sir: Respecting the settlement for right of way with Me- 
Alpine, I beg to say you can settle with him upon basis of exchang- 
ing the lot of land belonging to company above Wyandotte, about 25 
acres, for his Walker easy tract; that we will also, in addition, 
give him one hundred and sixty acres of land, to be selected by him 
out of lands of the company, the appraised price of which does not 
exceed five hundred dollars, back taxes and claims on all to be sat- 
isfactorily cleared up. 

“ Respectfully, ROB. E. CARR.” 


“J. P. D., go ahead with this. 
“T. F. OQ.” 


126 Q. Do you recollect anything about what McAlpine did in 
pursuance of that trade or don’t you know? 

A. I remember that some question as to taxation arose, and Mr. 
McAlpine undertook to remove the objection to the title, but up to 
the time that I left the Kansas Pacific Company my recollection is 
that he had not accomplished it. 

Q. State whether or not he had time to remove that objection, if 
it was an objection. 

A. That was not specifically agreed upon between McAlpine and 
me, and I would not have been apt to have known of that, because the 
negotiations were left to Judge Devereaux to complete. 

Q. Well, Did Judge Devereaux draw any papers in pursuance to 
that contract ? 

A. I could not say of my own knowledge. 

Q. Well, after the endorsement of that letter what did you tell 

McAlpine as to whether the trade was accepted ? 
- A. After the receipt of that letter from Mr. Carr Mr. McAlpine 
called, and I told him his proposition was accepted, and that the de- 
tails of the trade would be left to Judge Devereaux, and that he 
could conduct future negotiations with him. 

Q. State whether or not, in vour recollection of the matter, the 
macadam lien tax was considered a serious objection to the trade. 

A. My recollection was that it was not considered specially objec- 
tionable. Still it was regarded as essential that the defect should be 
removed before the execution of the exchange deeds. 

Q. What statement did you make to McAlpine concerning this 
tax lien? 

-11—400 
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A. My recollection is that I stated to Mr. McAlpine that if the 
macadam tax was, as he claimed, illegal he was the person to 
127 _ establish its illegality before the execution of the deeds. 
Q. You did not consider that it stood in the way of the 
trade, except as a formal objection ? 
A. That is my impression now. 
Q. After the macadam tax lien was removed what was to be done? 


Objected to as incompetent, leading, and immaterial. 


A. I should say that that was the only difficulty in the way to 
the execution of the paper. If that was removed the trade would 
have been consummated. 

Q. Were the papers then passed ? 

A. That lien was not removed while I was in the gp | of the 
receivers. We made the trade and that question of the defect in 
the macadam tax title stood in the way, and that is all there was 
to it. 

Q. Was Mr. Devereaux acting as the attorney of the company at 
that time? 

A. I don’t know whether he was the attorney for the company or 
not. I know that he was the attorney for the receivers, because his 
name was carried on the rolls. 

Q. Did Mr. Carr, in his dual capacity that you have suggested, at 
any time consult with Judge Devereaux in regard to legal matters 
connected with the company ? 


Objected to as incompetent and irrelevant. 


A. Mr. Carr consulted Judge Devereaux frequently ; I cannot say 
in what capacity. 
Q. On legal matters ? 
A. Whether as general manager for the receivers or as president 
I could not say. 
Q. State whether it was upon legal matters connected with the 
company. 
128 A. The consultations were upon legal matters. I cannot 
remember now distinctly, but of my own knowledge I don’t 
know of his consulting Devereaux except upon matters connected 
with the receivers. 
Q. Do you recollect what Judge Devereaux’s opinion was con- 
cerning the validity of the macadam tax lien? 


Objected to as incompetent, irrelevant, and leading and second- 
ary. 

Q. (Continuing.) Or did he give you any opinion in regard to it? 

A. Yes, sir; certainly; he told me that he agreed with McAlpine 
that it was of very little importance. 


Q. I now call your attention to the letter written by John P. Dev- | 


ereaux to T. F. Oakes, Esquire, dated March 20, 1878, and ask you 
(letter shown to witness) if you recollect receiving that letter or a 
letter similar, a copy of which is attached to the deposition of Syl- 
vester T. Smith, heretofore offered in this case? | 
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Objected to on the ground that the original in question is not pro- 
duced, but what purports to be a copy of it, and upon the further 
ground that there is no proof that the letter is a copy. 


A. Yes; I remember the letter very well. 

Q. Then you remember receiving it ? 

A. I remember receiving it and I remember the action I took 
upon it. 


Said letter submitted by plaintiff’s attorney, of which the follow- 
ing is a copy: 


“Exaisit C. Jno. B. J.’ Fenton, Com’r. 


“Kansas Pactric Rattway, LAw DEPARTMENT, 
“Kansas City, March 20th, 1878. 
“'T. F. Oakes, Esq., gen’l sup’t. 
129 “Dear Sir: In the matter of purchasing of Nicholas Mc- 
Alpine the ground upon which we land our ties from the 
boat, I have examined the condition of the title and find that what 
is known as the “ Walker Ferry tract,” of which the land we propose 
to purchase isa ye is charged with several thousand dollars of 
macadam tax, and that it has been sold for this tax and struck off 
to the county of Wyandotte. 
“Mr. McAlpine claims that this tax and sale is illegal, and it’s 
likely from the investigation that I have made that he is correct. 
“Still, if we shall purchase the property we may expect to have 
litigation about it, and tho’ Mr. McAlpine proposes to convey by 
deed with the general warranty, I am not advised that the Co. are 
willing to take the title with this cloud upon it. If it shall be so de- 
termined the exchange can be made on tlie basis of Mr. Carr’s letter 
to you of date 26th ult., and which I herewith return. 
“Yours truly, JNO. P. DEVEREAUX, Aft’y.” 


Q. Will you go on and state in narrative form all you know con- 
cerning the matter of howthe Kansas Pacific Railway Company came 
to be in the hands of receivers ? 


Objected to as incompetent, irrelevant, and secondary. 


A. Well, the railway company became bankrupt. In other words, 
it could not meet its liabilities, and on the 15th of November, 1876, 
the railway property and all the assets of the company passed into 
the hands of two receivers, Messrs. C. S. Greeley, of St. Louis, and 
Henry Villard, of New York, in litigation, the record of which will 
be found in the courts. 

Q. Do vou know whether the company voluntarily went into the 
hands of a receiver, or whether there was an outside pressure to 
bring this about? 

A. The company surrendered its property to the receivers without 

opposition. It was regarded as a friendly adjustment of the 
130 = differences between the creditors and debtors for the benefit 

of all concerned. The property was all surrendered without 
any resistance on the part of the company. 
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Q. State whether the creditors sought to subject the property of 
the company to their debts, or whether the advances were made on 
the part of the railway company. 

A. Well, my understanding of the matter is that the railroad 
company acted very promptly so soon as they defaulted. Confer- 
ences were held with the leading bondholders or other representa- 
tives, and it was decided to let the receivers take possession of the 
property of the company for the benefit of the creditors, quietly and 
without any resistance on the part of the officers ; in other words, it 
was looked upon as a friendly arrangement on both sides for the 
protection of the property as a whole. 

Q. State whether it was considered a measure for the benefit of 
the company as well as for the creditors. 

A. Yes, sir. 


Q. When you first commanded negotiations for the exchange of — 


lands with McAlpine for a portion of the Ferry tract for the 25} 
acres above Wyandotte, state whether at that time the railroad com- 
pany claimed any title to the Walker Ferry tract or any portion 
thereof; if so, what title they claimed. 

A. This question arose at the time of my first negotiations with 
McAlpine. 

Q. That was in 1876, wasn’t it? 

A. Yes, sir; in 1876; it being thought that the railway company 
had title to so much of the Ferry tract as was in use for handling 

ties, by reason of a conveyance from the town of Wyandotte 
131 tothe company in 1863 or 1864 of what was known as the 
Wyandotte levee property. 

Q. That is above the Ferry tract ? 

A. Yes; that is above. The company for many years had been 
using this Walker Ferry tract in the belief that it was embraced 
within the limits of thelevee. I discovered in my negotiations with 
Mr. McAlpine that this was a mistake and that our title, if any, to 
the property in use was obtained by virtuesof occupation for sev- 
eral years; but it was not considered desirable at that time in view 
of the price asked for the property to raise the question. It was con- 
vr ved | better to settle the question amicably. 

Q. I want to ask whether they claimed after 1876 any title to it 
at that time ? , 

A. The railroad company did not claim any title to it at that 
time, in 1876. You must remember that I acted for the receivers. 

Q. Well, after you looked up the record you discovered that the 
railroad company had no title to that property ? 

A. Well, they did not have a title that they thought worth while 
to notice. 

Q. And they didn’t set up a title at that time? 

A. No, sir. 

Q. Prior to that, however, yon were acting for the company— 
prior to 1876? 

A. Well, not in an executive capacity ; only fora short time. I 
was vice-president for a few months. 
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Q. Do you know of their setting up any adverse claim of title to 
that Ferry tract during your connection with the company ? 


Objected to as incompetent and im material. 


Q. (Continuing.) During your connection with the company or 
during your receivership? 


132 Objected to on the same ground as above. 


A. Not of my own knowledge. 

Q. From your connection with the company—with the receiver- 
ship—if there had been such a claim of title set up would not you 
have been apt to have known of jt? 

A. Not necessarily. 

Q. Well, the question was whether you would have been apt to 
have known of it? 

A. Well, that is difficult toanswer. You see I was not in control. 
There were other executive officers above me; two receivers and a 
general manager ahead of me. 

Q. What, if anything, do you know of McAlpine’s taking posses- 
sion of the 25} acres mentioned in the petition ? 

A. I know that he didn’t take possession of it up to the time I 
eft. 

Q. What time was that? 

A. That was in 1878. Up to that time he didn’t take possession. 

Q. Wasn’t he in possession of it in any capacity? You don’t 
know anything about his taking possession of it under the contract ? 

A. No, sir; that whole thing Rdneed upon the removal of that 
macadam tax lien. That was not removed until after I left the 
services of the receivers. 

Q. You don’t know about McAlIpine’s taking possession of the 25}- 
acre tract at all, do you? 

A. I will qualify that by saying that I don’t know what was done 
after the 1st day of March, 1878. 

Q. I will call your attention to a deed dated 25th of March, 1878, 
signed by Nicholas and Mary Ann McAlpine and Isaiah Walker, 

and ask you if you identify the handwriting? 
133 A. The handwriting of the deed, except the date, is that of 
P Judge Devereaux. I don’t know in whose handwriting the 
ate is. 


(The deed referred to is marked “ Ex. A, March 27th, 1882, J. T., 
for identification.”) 


Q. In writing out that deed before alluded to in what capacity 
did Mr. Devereaux act? 


- Objected to as incompetent and immateral, leading, and hearsay. 


A. I should say that he acted as Mr. McAlpine’s attorney. 

Q. State whether or not Mr. Devereaux had general instructions 
from you or from Mr. Carr to prepare the papers necessary to con- 
summate the above-mentioned exchange of land. 

A. I could only repeat what I said before. 

Q. Well, go on and repeat it. 
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A. My authority to make the trade with McAlpine was derived 
from a communication from General Manager Carr, which I en- 
dorsed over to Judge Devereaux, with instructions to go ahead with 
the trade, which meant the preparation of the necessary papers, pro- 
vided the title was satisfactory to him. 

Q. To Mr. Devereaux, you mean ? 

A. Yes, sir. 

Q. Do you know of any other matter or thing touching the mat- 
ters in controversy in this suit to the benefit or advantage of the 
complainants or of either of the parties to this suit? If so, state the 
same at length, fully, in detail, as if especially interrogated thereto. 

A. I have but one thing to add; that is an explanation why I 
was so positive that Mr. McAlpine had not satesel into possession 
of the 25 acres of land up to the time I settled my connection with 
the receivers. I will say that Mr. McAlpine very properly was con- 
stantly solicitous to close the trade and enter into possession of the 

_ property traded for; that out of abundant caution I invariably 
134 declined to permit any seeming consummation of the trade 
until the macadam tax lien was removed. 

Q. That is all. 


Cross-examination by Mr. A. H. Hotmgs: 


Q. When did your first employment as an employee of the Kansas 
Pacific Railroad Company commence? 

A. To the best of my recollection in June, 1863. 

Q. Do you know, and, if so, state, whether or not at that time the 
company was in possession and used and occupied what is spoken 
of as the Ferry tract? 

A. I don’t know anything about it. 

Q. How soon, to your knowledge, did the company use and 
occupy the tract? 

A. I knew nothing of the occupation of the tract until November, 
1876. 

Q. Did it then occupy it? 

A. It did, and had a track across it. 

Q. Do you know how long that track had been there? 
A. I do not. 

Q. That is all. 


Redirect examination by Mr. J. M. Mason: 


Q. Do you know whether the railroad company at that time had 
or had not had exclusive possession of all of the 2.71 acres for which 
suit is brought in this case and which is mentioned in the pleadings ? 

A. I was not sufficiently familiar with the limits of the tract to 
give a definite answer. 

Q. Do you not know that other persons also occupied por- 
135 _tions of the said 2.71 acres? 
A. I do not. 
Q. Do you know whether other persons did or did not ? 
A. Ido not. 


4 


MARIA W. MCALPINE ET AL. 87 


_ Matter adjourned, for the purpose of the signing of the deposition, 
till Tuesday, March 28th, at two o’clock, by consent of the respective 


attorneys. ' 
T. F. OAKES. 


Subscribed and sworn to before me this 28th day cf March, A. D. 


1882. 
JOHN TULLY, 
Notary Public. 


In the Circuit Court of the United States for the District of Kansas. 


MariA W. McA tptne and Nicnortas McAtprng, Plaintiffs, 
against 
Tue Unton Paciric Rarnway Company, Defendant. 


I hereby certify that on the twenty-seventh day of March, A. D. 
1882, before me, John Tully, a notary public in and for the city, 
county, and State of New York, at my office, at number 2 Nassau 
street, in the said city of New York, personally appeared before me, 
pursuant to the notices hereto annexed and at the hour therein 
named, Thomas F. Oakes, the witness named in said notices, and 
James M. Mason, Esq., appeared as counsel for the plaintiffs, and 
Artemus H. Holmes, .. appeared as counsel for the defendant. 

And the said Thomas F. Oakes, being by me first cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth and being carefully examined, deposed and said as appears 
by the deposition hereto annexed. 

And I further certify that the said counsel for the respective 
136 _— parties then and there agreed and stipulated, in my presence 
and in the presence of said witness, that the examinations 
should be taken by a stenographer, with the same effect as if taken 
and written out by the notary, and the same was so taken under 
my direction, and the matter adjourned, at the end of the sitting, 
until the 28th day of March, 1882, at my said office, at which last- 
named time and place I carefully read over to the witness the testi- 
mony so written out by said stenographer, and the said witness 
then and there subscribed the same in the presence of the said 
counsel fur the respective parties, and the said deposition has been 
retained by me for the purpose of sealing up and directing the same 
to the clerk of the court as required by law. 

And I further certify that the reason why the said deposition was 
taken was that the said witness resides in the city of New York, in 
the county and State of New York, more than one hundred miles 
from the place where this cause is to be tried. 

And I further certify that the fee for taking said deposition, $20, 
has been paid to me by the plaintiff, and that the same is just and 
reasonable. 

And I further certify that Iam not of counsel for either of the 
parties to said cause nor in anywise interested in the event thereof. 
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In testimony whereof I have hereunto set my hand and official 


seal, at the city of New York, in the county of New York and State . 


of New York, this 29th day of March, A. D. 1882. 
[SEAL. ] JOHN TULLY, 


‘otary Public, N. Y. Co. 


Fee, $20; postage, 50; $20.50, paid March 28, 1882, by James 
M. Mason, Esq., plaintiff’s attorney. 3 
J. T. OAKES. 


137 = In the Circuit Court of the United States of America, District 
of Kansas. 


Marta McALPINE and Nicuotas McAtprine, Plaintiffs, 
v8. : 
THe Union Pactric Raitway Company, Defendant. 


The defendant above named is hereby notified that the plain- 
tiffs will apply to the above court, by motion, on the next rule day, 
the lst Monday in May, 1882, for an order on the defendant to pro- 
duce and allow plaintiffs inspection of and copies of and privilege 
to take copies of all correspondence, records, and evidence heretofore 
called for by notices served upon the defendant March 10th, 1881, 
March 25th, 1882, and by letter to the attorney of said company, Jno. 
P. Usher, dated April 11, 1882, and at other times orally, the time 
and place for producing said records, correspondence, and evidence 
to be fixed in the said order. 

And, furthermore, that said plaintiffs will apply at the same time 
for an order by said court to limit the time for taking testimony in 
above-entitled cause, the time to be extended to a period not to ex- 
ceed three months after said rule day, and then this case to be con- 
sidered closed unless opened thereafter for cause, affidavits to be 
used on the hearing of said motion. 

J. M. MASON, 


Attorney for Plaintiffs. 


I hereby acknowledge service of a true copy of above notice on 
me by the attorney of plaintiffs this 29th day of April; 1882. 
. P. USHER. 


[Endorsed :] No. 3455. Maria McAlpine and Nicholas McAlpine 
vs. The Union Pacific Railway wigs Bar, Kansas Division. Notice. 
Filed May 1, 1882. A.S. Thomas, clerk, by Geo. N. Holmes, deputy. 
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138 Srate or Kansas, \ ; 
County of Wyandotte, f *°° 


In the District Court of the 10th Judicial District of the State of 
Kansas, Sitting in the County of Wyandotte. 


Maria W. McA.pine and Nicnoias McAtpring, Plaintiffs, 
against 
Tue Union Pacitric Rattway Company, Defendants. 


The defendants above named will take notice that the plaintiffs 
and their attorneys demand of the said defendants and their attor- 
neys a copy of all the letters, telegrams, and correspondence from 
said plaintiffs to said defendants at any time heretofore, and copies of 
all letters, telegrams, and correspondence between John P. Devereaux 
and the officers of the said railway company heretofore, or between 
any of the officers of said railway company in reference to the pro- 
posed trade or negotiations for a trade of lands between said plain- 
tiffs and defendants which is the subject of this suit; also the copy 
of the records of said company showing the enrollment or appoint- 
ment of said John P. Devereaux as attorney or otherwise as the em- 
ployee of said railway company from the time when the subject of 
making said trade was lst proposed down to the present time. 

And especially do said plaintiffs and their attorneys demand 
copies of the following documents, viz: 


Ist. A copy of a letter written by S. M. Edgerton, ac’g president of 

the said company, to John P. Devereaux in the latter part of the year 

1878, probably in September of that year, stating, amongst 

139 other things, that “ he, Edgerton, could not find the papers at 

St. Louis which were previously sent to Mr. Carr for execu- 

tion, the latter having mislaid them,” the papers spoken of being 

the conveyance to be executed by said railway company to complete 

the trade which is the subject of this suit, and in which letter said 

Edgerton suggests that “owing to new arrangements a new form 
of deed was necessary.” 


2d. A copy of the conveyance drawn by said J. P. Devereaux and 
sent to Carr, president of the company, for execution, 1878, above 
ailuded to. 


3d. A copy of the statement of facts in the case of this trade pre- | 
pared by Jno. P. Devereaux at the suggestion or order of S. T. Smith, 
gen’l sup’t, to be forwarded to the New York parties on or about 
the Ist of April, 1880. 


4th. And copies of all letters written by Carr, Edgerton, and Ly- 
ford, and Oakes, or any chief officer of said company at any time in 
reference to the said trade or the consummation thereof. 
JAMES M. MASON, 
Attorney for Plaintiffs. 
12—400 
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It is desired that above records and papers be produced & be sub- 
ject to the examination of the plaintiffs at the time of the taking of 
the deposition of said John P. Devereaux,.a notice of which accom- 


panies this notice. 
JAMES M. MASON, 


Attorney for Plaintiffs. 
Copy of the within notice served on us this 10th day of March 
1881. 
J. P. USHER, 
Attorney for Defendant. 
STATE OF KAwnsas, I ss: 
County of Wyandotte, {| ~° 


140 _ ~=In the District Court of the 10th Judicial District of the State 
of Kansas, Sitting in the County of Wyandotte, Kansas. 


Maria W. McAtpine and Nicnortas McA pine, Plaintiffs, 
against 
THe Union Paciric Raitway Company, Defendant. 


The Union Pacific Railway Company and their attorneys will 
take notice that on the 18th day of March, A. D. 1881, the plaintiffs 
above named will take the depositions of sundry witnesses, and espe- 
cially the deposition of John P. Devereaux, to be used as evidence on 
the trial of the above-entitled cause in said court or in any court to 
which the proceedings in said cause may be removed, said deposi- 
tions to be taken at the office of John P. Devereaux, in the city of 
Lawrence, county of Douglas, in the State of Kansas, between the 
hours of eight o’clock a. m. and six o’clock p. m. of said day, begin- 
ning at eight o’clock a. m. of said day, and that the taking of the 
same will be adjourned and continued from day to day, at the same 
place and between the same hours, until they are completed. 

JAMES M. MASON, 
Attorney for Plaintiffs. 


This notice was served on us this 10th day March, 1881, by de- 
livery of a duplicate of the same to us. | 
J. P. USHER, 


Attorney for Defendant. 


[Endorsed:] Maria W. McAlpine, Nicholas McAlpine against The 


Union Pacific Railway Company. Notice to take depositions and 
for copies of correspondence. J. M. Mason, attorney for plaintiffs. 
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In the Circuit Court of the United States of the District of Kansas. 


Maria W. McALPINE and Nicnortas McALPINE 
. against 
141 Tue Union Paciric Rartway Company. 


The defendant above named will take notice that the plaintiffs 
and their attorneys demand of the said defendant and their attor- 
neys a copy of all letters, telegrams, and correspondence from said 

laintiffs to said defendant at any time heretofore, and copies of all 
etters, telegrams, and correspondence between John P. Devereaux 
and the officers of the said railway company heretofore, or between 
any of the officers of the said railway company heretofore, or be- 
tween any of the officers of said railway company in reference to 
the proposed trade or negotiations for a trade of lands between said 
plaintiffs and defendants which is the subject of this suit; also the 
copy of the records of said company of the emolument or appoint- 
ment of John P. Devereaux and of Rob’t E. Carr as officers of said 
railway company, or of their predecessors or otherwise as the em- 
ployees of the said railway company, from the time when the subject 
of making said trade was first proposed down to the present time, 
and especially do said plaintiffs and their attorneys demand to have 
privilege to take copies or to have delivered to them copies of the 
following documents: 


ist. A copy of any record, entries, or resolutions of the board of 
directors of the said defendant railway company authorizing said 
R. E. Carr or any other officer of said company to exchange the 
lands, as charged in the petition in this cause, and as well as also 
any order or resolution to enter into negotiations for such purpose, 
and all resolutions, orders, and action of said board in reference to 
the same, whatever the same may be. 


2nd. A copy of a letter written by S. M. Edgerton, acting presi- 

dent of the said company, to John P. Devereaux in the latter part — 

of the year 1878—probably in September of that year—stat- 
142 ing, amongst other things, that he, Edgerton, could not find 

the papers at St. Louis which were previously sent to Mr. Carr 
for execution, the latter having mislaid them, the papers spoken of 
being the conveyance to be executed by said railway company to com- 
plete the trade which is the subject of this suit, and in which letter 
said Edgerton suggests that, “owing to new arrangements, a new form 


of deed was necessary,” 


8rd. A copy of the conveyance drawn by said J. P. Devereaux 
and sent to Carr, president of the company, for execution, 1878, 
above alluded to. 


4th. A copy of the statement of facts in the case of this trade, 
prepared by Jno. P. Devereaux at the suggestion or order of S. T. 
Smith, gen’l sup’t, to be forwarded to New York parties on or about 


the Ist of April, 1880. 
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5th. Copies of all letters written by Carr, Edgerton, and Lyford 
and Oakes, or any chief officer of said company at any time in 
reference to the said trade or the consummation thereof. 


It is desired that above records and papers be produced & be 
subject to the examination of the plaintiffs and their attorneys at 
the time of the taking of the deposition of said T. F. Oakes in Mar. 
27, 1882, notice of which has heretofore been given. 


Dated at New York March 25, 1882. 
JAMES M. MASON, 


Attorney for Plaintiffs. 


STATE OF KANSAS, \ : 
County of Wyandotte, j ~° 


J. M. Mason, being duly sworn, deposes and says that he served 
a true copy of the within notice on A. H. Holmes, acting attorney 
of the Union Pacific Railway Company, at New York, on the day 
and date last above mentioned. 
| . J. M. MASON. 


143 Subscribed to and sworn to before me this 28th day of 
April, 1882. 
[SEAL. | D. S. YOUNG, 
Notary Public. 


[Endorsed :] Maria W. McAlpine, Nicholas McAlpine against the 
Union Pacific Railway Company. Notice to produce copies of 
records, correspondence, &c., served on A. H. Holmes, attorney of 
the Union Pacific Railway Co., resident at New York city. Served 
March 25, 1882. J. M. Mason, attorney for plaintiffs. 


McALPINE vs. U. P. Ra’y Co. 


WYANDOTTE, April 11th, 1882. 
Hon. J. P. Usher. 

Dear Sir: I took the deposition of T. F. Oakes, at New York, 
pursuant to notice served on you, Mr. Holmes appearing for “ your 
side.” While there I served notice on him for the production of all 
correspondence, records, &c., especially the copy of all entries in the 
books of resolutions of the board of directors bearing on the matter 
of the exchange of lands, the notice being similar to the one I 
served on you, only, perhaps, more specific as to the resolutions, &e: 

Mr. Holmes made the search, he tells me, and found nothing ap- 
plying, &c., but directed me to the records at Omaha for the infor- 
mation needed. Now, friend Usher, I do not suppose your railroad 
company want to gain this case by hiding the evidence. I think 

“ sux fiat” ought to be your motto as well as mine. Will you, 
144 ‘therefore, either write to Omaha for a search and ask them 
to —— everything bearing on the matters, especially the 
entry book of resolutions & letters asked for,or will you send me an 
order under your hand for that purpose, giving me the name of the 


chief officer at Omaha to whom I may apply for such information 
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& copies? You also might send or furnish mea copy of your by- 
oa under which you claim exemption from your contract of ex- 
change. 

Will you sign a stipulation to join with me in a dedimus to take 
McAlpine’s evidence ure at Wyandotte & waive written interroga- 
tories? If so, I will write out a stipulation. What time will suit you 
best to be here for that purpose ? 

If you will produce the record from Omaha & join in dedimus for 
McAlpine’s dep., I don’t now think of anything more we want, 
& shall be pleased to know what testimony you have to offer on the 
other side. 
mat respectfully, &c., 


[SEAL. JAMES M. MASON, 


Att’y for McAlpines. 


STATE OF Kansas, ss 
County of Wyandotte, j ~ ° 


McALPINE vs. U. P. Rarway Co. 


J. M. Mason, of lawful age, being duly sworn, deposes and says: 
I sent copy of Mrs. letter by mail to Jno. P. Usher, Lawrence, 
Kansas, April 11, 1882, and afterwards that I met said Jno. P. Usher 
at Wyandotte, and was informed by him that he received the said 


letter and promised to act upon it. 
J. M. MASON. 


Sworn to and subscribed to before me this 28th day of April, 


1882. 
D. S. YOUNG, 
Notary Public. 


Law Department, Union Pacific Railway Company, Kansas Division. 


LAWRENCE, Kansas, July 20, 1881. 
145 J. M. Mason, Esq. 

Dear Str: Mr. Kennedy has brought me some agreements 
to sign in the McAlpine suit. I will sign them if you insist upon it, but 
it is unnecessary. I will join you in taking the depositions as soon 
as the weather moderates so that itisendurable. I am very busy for 
a week, and then I must go abroad for three or four weeks with Mrs. 
Usher, who is quite unwell. I want to go to the mountains. We 


have time enough after the weather is cooler. Won’t that do. 
Truly yours, J. P. USHER. 


Wrote to Usher July 22, 1881. 
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In the Circuit Court of the United States of America, District of 
Kansas. 


Maria W. McAtcprine and Nicuotas McAtping, Plaintiffs, 
against 
Tue Union Pacitric Raitway Company, Defendants. 


J. M. Mason, being duly sworn, deposes and says that he is of legal 
age and attorney in above-entitled cause for plaintiffs, and that the 
evidence in above-entitled cause bas not all yet been taken for the 
reason that the parties plaintiff and defendant have mutually, by 
agreement and consent, indulged each other in delays in the taking 
of the same from time to time, it being agreed heretofore by stipu- 
lation between the parties that neither party should take advan- 
tage of each other in this regard, but that each party should go 
ahead and take his testimony without reference to any of the re- 
stricting rules as to time in said court, and when the evidence 
was all taken the parties should set the case down for hearing ; 
that this stipulation was to be construed, however, to be within a 

reasonable time; that both parties united in a stipulation, 
146 at the last November term of this court, to continue the 

cause generally; that this delay has been caused at the so- 
licitation and request and for the special accommodation of the de- 
fendant and in courtesy to the wishes of the defendant’s attorney, 
Hon. J. P. Usher, who desired to make a trip to the mountains last 
summer and remain a considerable time, on account of ill health of 
some member of his family, and desired the further taking of testi- rs 
mony to be postponed for his accommodation until his return and 
until he should be ready, and for the purpose of such postponement 
said Hon. J. P. Usher wrote to said affiant in July, 1881, and made 
other oral requests and agreements at or near the time of the July 
term, 1881, of the district court in Wyandotte, Kansas, stipulating 
for such delay and postponement of such taking of evidence, to 
which the plaintiffs, for the purpose of the accommodation of said 
Hon. J. P. Usher, consented ; that in consequence of such indul- 
gence it was not in the power of said plaintiffs and was not conven- 
ient for said Hon. J. P. Usher to take any further evidence in this 
cause until the 11th and 12th of October, 1881, when, upon stipula- 
tion to join in a dedimus protestatem, the depositions of 8. F. Smith 
and others were taken at the State Line House, in Kansas City, Mis- 
souri, and afterwards, in the month of January, 1882, the deposi- 
ticns of R. E. Carr were taken at Saint Louis, Missouri, on like stipu- 
lation, and subsequently, by stipulation and appearance, depositions 
were taken in this cause at New York city March 26th and 27, 1882; 
that the time of taking these depositions has been left by courtesy 
mainly to the option of said Hon. J. P. Usher with a view to ac- 
commodate his wishes and numerous other appointments which he 
has, as attorney for said said railroad company and otherwise, from 
time to time considered necessary; that, further, this affiant 
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says that the taking of said depositions has been consid- 
147 __— erably delayed by the reluctance and delays of the defend- 
ants in this cause in responding to the notices served upon 
said attorney of said defendants to produce copies of all correspond- 
ence, records, and written evidence on file or that can be found in 
the files of the different offices of said defendant company in New 
York, Omaha, St. Louis, Kansas City, and elsewhere, notices for the 
production of which have been served on said defendant company, 
to wit, on the 10th day of March, 1881, and again on the 25 day of 
March, 1882, and again, by writing to said Hon. J. P. Usher, on the 
11th day of April, A. D. 1882, and by other oral and verbal requests 
and applications at divers times since January, 1881; all of which 
notices, which are in writing, with the letter mentioned, are hereto 
attached and made a part of this affidavit, with proof of service at- 
tached thereto; all of which the defendants has from time to time 
delayed and postponed, and has only furnished a very small part of 
the said letters, correspondence, records, evidence which was called 
for by the notices, letters, and applications of said plaintiffs, and 
still delay and postpone and continue to keep the plaintiffs out of 
the copies and examinations of said records, although continually 
holding out promises that the said company will do so, but yet not 
actually performing the same, thus delaying the making up of this 
case for trial and the proper taking of the evidence; that the plain- 
tiffs by reason thereof has not been able to take the evidence of their 
own witnesses as rapidly as they would have wished to do; that by 
reason of said delays and requests for indulgence as to time and 
agreements to waive time at the request of said defendant plaintiffs 
have not been able to take all of the evidence desired in their own 
case and defendant has taken no evidence whatever and is appar- 
ently no nearer ready for trial in this cause than when the case 
was first transferred to this court. 
148 That plaintiffs believe and have reason to believe that the 
records and files of said company wil! disclose matters favor- 
able to the plaintiffs’ cause of action; that their reason for so 
believing is that the facts in the case justify such records and files, 
and that it was the custom of such defendant company to keep some 
records of their proceedings and the files of their correspondence, &c. 

That the reason for not applying for this order at an earlier day 
was the hope entertained by the plaintiffs based on the promises of 
said defendants, that they would within a reasonable time comply 
with such notice without such order. 

The plaintiffs therefore ask that a rule be entered in this cause 
fixing the time certain within which the evidence may be taken 
herein, and that the said time be extended to embrace a period not 
exceeding three months and then be closed, and that a copy of such 
order be served on the defendants herein in order to speed this cause. 

| } JAMES M. MASON. 


Subscribed and sworn to before me this 28th day of April, 1882. 
[SEAL. ] D. 8S. YOUNG, 
Notary Public. 
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Nicholas McAlpine, of lawful age, being duly sworn, on his oath 
says that he has read the above affidavit of James M. Mason ; that 
he is one of the plaintiffs mentioned herein, and knows the contents 


of the same to be true. 
NICHOLAS McALPINE. 


Subscribed and sworn to before me this 28th day of April, 1882. 
[SEAL. | D. 8S. YOUNG, 
Notary Public. 


Endorsed: No. 3455. Maria McAlpine and Nicholas McAlpine 
vs. The Union Pacific Railway Company, Kansas Division. Affidavit — 
and copies. Filed May 1,1882. A. 8. Thomas, clerk, by Geo. N. 
Holmes, deputy. 


149 Marra McAtpiIne and Nicwotas McArpine, Plaintiffs, 
vs. 


THe Union Paciric Rattway Company, Kansas Division, De- 
fendants. 


Now come the plaintiffs and come also the defendants, each by 
their respective solicitors; whereupon, on application and affidavit 
of the said plaintiffs herein filed— 

It is ordered that the defendant shall cause its proper officers to 
make and deliver to the plaintiffs, or file in this court to be read in 
evidence on the trial of this suit, copies of all the letters, telegrams, 
and correspondence from said plaintiffs to said defendant or its offi- 
cers or any of them at any time heretofore, and also copies of all 
letters, telegrams, and correspondence between John P. Devereaux 
and any other officer or officers of the said railway company here- 
tofore, and between any of the officers of said railway company in 
reference to the trade or negotiations for a trade of lands between 
said plaintiffs and said defendant which is the subject of this suit, 
and also copies of the records of said company showing the enroll- 
ment or appointment of John P. Devereaux and of Robert E. Carr 
as officers of said railway company and of their predecessors or 
otherwise as the employees of the said railway company from the 
time when the subject of making said trade was first proposed down 
to the present time, and also copies of the following documents, to 
wit: . 

Ist. A copy of any record entry or resolutions of the board of direct- 
ors of the said defendant railway company authorizing said Robert 
E Carr or any other officer of said company to exchange lands, as 
charged in the petition in this cause, and also any order or resolu- 

tion to enter into negotiations for such purpose, and all res- 

150 _—olutions, orders, and action of said board in reference to the 
same, whatever the same may be. . 

2nd. A copy of a letter written by S. M. Edgerton, acting presi- 

dent of the said company, to John P. Devereaux, in the latter part 

of the year 1878, probably in September of that year, stating, amongst 

other things, that he, Edgerton, could not find the papers at St. 
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Louis which were previously sent to said R. E. Carr for execution, 
the latter having mislaid them, the said papers being the convey- 
ance to be executed by said railway company to complete the trade 
which is the subject of this suit, and in which letter said Edgerton 
suggests that, owing to new arrangements, a new form of deed was 
necessary. 

srd. Also a copy of a conveyance drawn by said John P. Dever- 
eaux and sent to said Carr, president of said railway company, for 
execution in 1878, above alluded to. 

4th. A copy of the statement of facts in the case of this said trade, 
te ge by John P. Devereaux at the suggestion or order of S. T. 

mith, general superintendent of said railway company, to be for- 
warded to the New York parties on or about the first of April, 1880. 

5th. Copies of all letters written by Robert E. Carr, S. M. Edger- 
ton, T. F. Oakes, Lyford, or any chief officer of said company at any 
time in reference to said trade or the consummation thereof. 

And it is further ordered that said copies of said letters, telegrams, 
correspondence, resolutions, record entries, appointments of officers, 
documents, statements, and proceedings, besides being duly attested, 
shall be accompanied with the affidavit of the treasurer, secretary, 
or other proper officer of the defendant having the custody thereof, 
who, under oath, shall state that said letters, telegrams, correspond- 

ence, resolutions, record entries, appointments of officers, 
151 documents, statements, and proceedings are in truth and in 

fact the only and entire letters, telegrams, correspondence, 
resolutions, record entries, appointments of officers, documents, 
statements, and proceedings written, sent, received, executed, 
adopted, or made by the defendant in reference to the trade or ex- 
change of lands which is the subject of this suit. 

And it is ordered that this shall be executed and the copies fur- 
nished to the said plaintiffs or their solicitor of record herein or file 
the same with the clerk of this court on or before the twenty-second 
day of the month of May, 1882. 

It is further ordered that if the said defendant, upon filing the 
copies aforesaid, shall file with the clerk of this court the affidavit of 
its solicitor that any portion of the said letters are privileged com- 
munications by reason of being addressed to its attorneys or coun- 
sellors at law in the course of their professional employment copies 
of such letters thus stated to be privileged may be sealed up before 
being deposited with the clerk, and shall so remain sealed until 
further order of this court herein. 

It is further ordered that the time for the taking of testimony 
herein be enlarged, and that the plaintiffs have leave to take and file 
their testimony herein until June rules, to wit, Monday, June 5, 1882, 
and that the defendant have leave to take and file its testimony herein 
on or before the September rules, to wit, Monday, September 4th, 
1882, and that the taking of testimony herein be then closed unless 
otherwise ordered. 

It is further ordered that the plaintiffs have leave to file an 
amended petition or replead, as they — be advised, within twenty days, 
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and the defendant has leave to replead or amend its answer 
152 within twenty days thereafter. 
C. G. FOSTER, Judge. 


To be filed May Ist, ’82. 


Endorsed: No. 3455. Maria McAlpine and Nicholas McAlpine 
vs. The Union Pacific Railroad Company, Kansas Division. Order 
to produce letter, &c. This is correct. J.P. Usher. Filed May 1, 
oy A. S. Thomas, clerk, by Geo. N. Holmes, deputy. O. B. D., 


153 Amended Petition. 
In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAcpiveE and Nicnotas McAtpine, Complainants, 
against 
THe Union Pactric Raitway Company, Defendants. 


To the honorable the judges of the above-named court, sitting in 
equity : 

1. Maria W. McAlpineand Nicholas McAlpine, her husband, both 
of Wyandotte county, State of Kansas, and citizens of said State, 
bring this their bill against the Union Pacific Railway Company, 
a corporation existing under the laws of the State of Kansas and 
acts of Congress supplemental and pursuant thereto, and now oper- 
ating a line of railroad in and through the county of Wyandotte 
and State of Kansas, and thereupon your orators complain and say— 

That the said corporation defendant, on or about the 1st day of 
April, 1878, and thereafter, during the remainder of that year and 
the following year, operated the said line of railroad under the name 
and style of the Kausas Pacific Railway Company. 

That afterwards the said defendant, on or about the Ist day of 
February, 1880, changed its name to the Union Pacific Railway 
Company, under a consolidation made pursuant to acts of Congress 
and the laws of the State of Kansas between the Union Pacifie Rail- 
road Company, the Kansas Pacific Railway Company, and the Den- 
ver Pacific Railway and Telegraph Company. 

Firstly. That the said defendant, on or about the 1st day of April, 
1878, was seized and possessed of a certain tract of land situated in 
said Wyandotte county and bounded and described as follows, viz: 

Commencing at the quarter section corner on line dividing sec- 

| tions two (2) and three (3), townships eleven (11) south, in 
154 range twenty-five (25) east, thence east five (5) chains and 19 
links to a stake on the right bank of the Missouri river; 

thence up said river along the bank thereof north 10° 49’ east four 
(4) chains and 59 links; thence north 14° 12’ east still along said 
right bank of said river fifteen (15) chains and 31 links to a stake 
on the right bank of said Missouri river; thence west fifteen (15) 
chains and 51 links to a stake; thence south nineteen (19) chains 
and 32 links; thence east five (5) chains and 72 links to the begin- 
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ning, containing twenty-five and one-quarter (25}) acres, more or 
less, excepting therefrom the Missouri river railroad right of way, 
about 3 acres, more or less. 

And also that the said defendant at the same time was seized and 
possessed of the northeast quarter (+) of section twenty-seven (27), 
township No. eight (8) south, in range nine (9) east, in Pottawatomie 
county, Kansas. 

Secondly. That at the time last above mentioned the plain- 
tiff, Maria W. McAlpine, was seized and possessed of a certain 
tract of land situated in said county of Wyandotte and bounded 
and described as follows, viz: A part of what is known as the 
“Ferry tract,” beginning at a point three hundred (300) feet south 
and forty-one (41) feet east of the southwest corner of northeast — 
quatwr wf northeast quarter of section ten (10), in township eleven 
(11) south, in range twenty-five (25) east, of the sixth (6th) principal 
meridian, thence north 26 east along the easterly line of the right 
of way of the Missouri River Railroad Company two hundred and 
seventy (270) feet; thence along the said right of way line north 22 
east six hundred and ten (6]0) feet; thence along the said right of 
way line on a four-degree curve to the left two hundred and twenty 
(220) feet to the westerly line of the Wyandotte “ Ferry tract;” 
thence north eastwardly along said westerly line of the said “ Ferry 

tract” to the northwest corner thereof; thence east on the 
155 _— north line of said “ Ferry tract ” to the Missouri river; thence 

meandering southerly along the margin of the Missouri and 
Kansas rivers to a point due east from the place of beginning, and 
thence west to the place of beginning, containing two acres and 
seventy one-hundredths, 2.70, of an acre, more or less. 

2. That at the time aforesaid plaintiffs and the defendant, under 
the name and style of the Kansas Pacific Railway Company, entered 
into an agreement whereby, in consideration of the covenants and 
agreements on the part of the plaintiffs hereafter mentioned, the 
defendant covenanted and agreed that it would on that day or 
within a reasonable time thereafter convey to the plaintiff, Maria 
W. McAlpine, in fee and by good and sufficient warranty deed, with 
the usual covenants of title, the certain piece or parcel of land firstly 
above described, and also, in addition thereto, one quarter section of 
wild land in Pottawatomie county and State of Kansas, of which, at 
that time, said corporation was lawfully seized and possessed, to wit, 
the said northeast quarter of section twenty-seven (27), in township 
No. 8 south, in range No. 9 east, of the value of five hundred dollars, 
and selected by said corporation. In consideration whereof the 
plaintiffs covenanted in and by said agreement to convey to the de- 
fendant in fee the certain piece or parcel of land secondly above de- 
scribed by metes and bounds, to wit, the said 2.70 acres, part of said 
Wyandotte “ Ferry tract,” and to release to said defendant all of the 
past accrued rents and profits thereof. 

That in making said agreement and covenants the said plaintiff, 
Nicholas McAlpine, acted for himself and as the agent for the said 
Maria W. McAlpine, and said Nicholas McAlpine was fully empow- 
ered and authorized by said Maria W. McAlpine to enter into said 
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agreements and covenants; that in making said agreements and 

covenants the said corporation, the defendant, acted through 
156 . their duly authorized and constituted agent and attorney, 

John P. Devereux, and also through and under the author- 
ity of the president of said corporation and through its duly consti- 
tuted agents and officers, Robert E. Carr, D. M. Edgerton, and other 
officers and official agents and managers of said railway company, 
and under the approval, acquiescence, and ratification of its board 
of directors, all of whom were the duly authorized agents of said 
company and with general powers to act for said company in the 
premises, and were duly authorized to enter into said covenants 
and agreements. 

3. That before and at the time of making said agreement afore- 
said the said plaintiffs desired and demanded of and from the said 
defendant that the possession of said land 2nd above described, to 
wit, the .2.70 acres of said “ Ferry tract,” be delivered to them, the 
said defendant having for some years prior thereto had a partial 
possession or right of way over the same as tenant to said plaintiffs, 
and by the permission and sufferance of the said plaintiffs, and the 
said plaintiffs at the time demanded of the said defendant payment 
of rents for use and occupation of the same for the period of ten 
years—that is, from the 25th day of October, A. D. 1868, to, on, or 
about the said Ist day of April, 1878, as by the records might ap- 
pear to be due plaintiffs. 

That thereupon the said plaintiffs and defendant entered into the 
covenants and agreements aforesaid as an adjustment and final 
compromise of all of the differences between the plaintiffs and the 
defendant, it being furthermore understood also that said plain- 
tiffs would waive all right to claim accrued rents and profits due 
- at that time from defendant for the use and occupation of the lands 
2ndly above described, viz., the 2.70 acres, as a part of the consid- 
eration for this compromise; that by reason of the delays in the 

consummation of said exchange, by delivery of deed on the 
157 _—ipart of said defendant to said plaintiff, Maria W. McAlpine, 

and the fact that the piaintiffs were relying on the good faith 
of the said defendant in making said agreement and considering 
said tract of land secondly above described, to wit, the 2.70 acres of 
the said “ Ferry tract,’ from and «after the consummation of such 
bargain for an exchange, with its then accrued rents and profits, as 
the property of the said defendant, made no further attempts to col- 
lect from said defendant said rents and profits; and the said defendant, 
while continually bolding out inducements and promises that it 
would shortly deliver the said deed of conveyance, yet neglected and 
postponed the delivery thereof to the said plaintiff, Maria W. McAl- 
pine, from time to time, although the deed of the plaintiffs to the 
said defendant had been duly delivered to the said defendant, ccn- 
veying to the said defendant the 2.70 acres of land, part of said 
“Ferry tract,” the said defendant from and after the said delivery 
of said last-mentioned deed using and continuing to use and enter- 
ing sore full possession of the said 2.70 acres of land above de- 
scr ; : 
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That said defendant so continued to postpone and procrastinate 
the said plaintiffs under various pretexts, until now the statute of 
limitations would be a bar to a great portion of the said claim of 
plaintiffs for rents and profits, and have thus delayed and postponed 
the said performance of. the covenants and agreements entered into 
by the defendant, under the pretenses herein mentioned, until the 
time during which the said defendant held permissive possession as 
tenant of the said plaintiffs and their grantors has been supple- 
mented by a sufficient amount of time to enable the said defendant 
fraudulently to set up the statute of limitations in bar of the plain- 
tiffs’ rights to the said 2.70 acres of land, part of the “ Ferry tract,’ 

in case the said exchange of lands is not consummated. 
158 That the said laches of the defendant, together with the 

false pretense set up by the said defendant, that the certain 
pretended macadam tax lien hereinafter mentioned was a cloud 
upon the title of plaintiffs to the 2.70 acres of land above mentioned, 
was the cause and only cause of all such delay ; that in the conduct 
above mentioned the said defendant is guilty of fraud, and said 
plaintiffs are remediless at law and will be greatly injured unless 
the a and agreements above set forth are specifically en- 
forced. 

4. That, furthermore, in further pursuance of the exactions of the 
said defendant, made at a time subsequent to the time of the sol- 
emnly entering into the said covenants and agreements, and after 
all of the said agreements on both sides had been fairly made and 
closed, the said plaintiff, Maria W. McAlpine, at the request of the 
said defendant, made, as a condition precedent to the final delivery 
to said plaintiff of the said defendant’s deed of said 25} acres of land, 


procured at great expense and trouble, expenditure of time and 


money, the removal of the certain, illegal, and unauthorized mac- 
adam tax assessment, forming, as was supposed, an apparent cloud 
on the title of said plaintiffs to said 2.70 acres, part of said “ Ferry 
tract,” which the defendant wished to have removed from the said 
premises before said defendant would comply with its prior cove- 
nants and agreements. 
That, in obedience to such unreasonable request and exaction on 
the part of defendant company, the said plaintiffs removed the said 
retended cloud ata cost to the said plaintiffs of the sum of five 
ondoel dollars, viz., $350 cash, expenditure to purchase said tax 
lien, and $150, expenditures of time and labor April 19, 1879; 
amount, $500.00; all of which was expended by said plaintiff, Maria 
W. McAlpine, to satisfy the unreasonable exactions and 
159 groundless fears of the officers and managers of said corpora- 
tion, and even after the removal of said pretended tax lien 
the defendant still neglected and postponed the performance of said 
agreement and covenants by delivery of said deed so to be delivered 
to said Maria W. McAlpine, although the said defendant fully 
agreed to deliver such deed to said plaintiff whenever such tax, 
macadam lien, should be so removed, and agreed to and with the 
suid plaintiff to allow the necessary time to remove such lien. 
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5. That also at the time of making and entering into said agree- 
ments and covenants, to wit, on or about the 1st day of April, 1878, 
and pursuant to said covenants and agreements, and with an intent 
to consummate and carry out the terms thereof, the said plaintiff, 
Maria W. McAlpine, with the knowledge, consent, and under the 
instructions of and acquiescence of the said defendant, took posses- 
sion of the said tracts of land firstly above described, which by said 
covenants and agreements were to be so conveyed to the said plaintiff, 
Maria W. McAlpine, and has ever since that time been in full, open, 
avowed, and visible possession of the same and still occupies the 
same under said agreements and covenants. 

6. That furthermore the said plaintiffs, in further pursuance of said 
covenants and agreements, have made upon said land so to be con- 
veyed to said Maria W. McAlpine, with the knowledge, consent, and 
acquiescence of said defendant, permanent and valuable improve- 
ments since the said possession so as aforesaid taken. 


That said plaintiff has built a house thereon of the value of 


ES SELENE E OOS LIL DADS TTT $300 
Fences of the value of two hundred dollars-_........--. -_-- 206 
Amounting to the sum of..---..----.-------.----- $500 


That in addition thereto the plaintiffs have been put to 
160 ~—s great loss of time, labor, and miscellaneous cash expenditure, 
icluding travelling expenses, postage, care, and trouble, by 
reason of the said covenants and agreements of said defendant and 
its failure to perform the same, to the amount of $500, aggregating 
in all the various items of expenditures, &., &c., the sum of fifteen 
hundred dollars, and interest thereon from the date of the several 
payments; that the said house, fences, and permanent improve- 
ments still remain and are now upon said premises. 

7. That the plaintiffs duly performed all the conditions of 
said covenants and agreements on their part, and on or about the 
Ist day of April, 1878, at the said Kansas Pacific general offices, paid 
and assigned to said defendant said past accrued rents and profits 
and tendered and delivered to the defendant, through its said agents, 
a warranty deed of said. premises, to wit, the 2.70 acres, part of said 
“Ferry tract,” and also at the request of said defendant procured 
the deed of Isaiah Walker and wife, residing in the county of New- 
ton, State of Missouri, at an additional expense to said plaintiffs of 
the sum of — dollars; that afterwards and in the month of June, 
1878, and several months after said conveyance had been delivered 
to said defendant the said officers of said company, in further 
perfection of said conveyance, required the said plaintiffs to acknowl- 
edge the said conveyance before an officer empowered to take 
acknowledgments of deeds, which was done at the request of the 
said defendant ; that the said defendant requested, accepted, and re- 
turned the said conveyance, and agreed to make and deliver to the 
plaintiff, Maria W. McAlpine, a deed of said firstly described tracts 
of lands, pursuant to said agreements and covenants, within a rea- 
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sonable time, and the said plaintiffs named at the time and 
161 place above mentioned tendered to the said defendant a full 

acquittance and release of the rents and profits for the use 
and occupation by the defendant of said land, viz., the 2.70 acres of 
land, part of the said “ Ferry tract,” pursuant to said agreement, and 
ever since have made the said tender good and been ready and willing 
to perform all the stipulations of thesaid covenants and agreements on 
their part, and into this court now here bring a good and sufficient 
deed of general warranty, with covenant of title to said defendant, 
of the said lands, viz., the 2.70 acres of land, with full receipts and 
acquittances for all past rents and profits thereof, and ask the said 
defendant to accept thereof and to make to the said plaintiff, Maria 
W. McAlpine, and deliver to her the deed of conveyance of said 
firstly described lands and said quarter section of land in said Potta- 
watomie county, Kansas, to which by said covenants and agree- 
ments and by law she is entitled. 

8. That at the time of the making of the covenants and agree- 
ments hereinbefore mentioned the said defendant was and had been 
for a long time prior thereto in the partial use and occupation of the 
said 2.70 acres of land, part of said “ Ferry tract,” and ever since 
the 15th day of October, 1868, and up to said Ist day of April, 1878, 
held and maintained possession of the same as tenant to the said 
Maria W. McAlpine under a permissive right to lay its track upon 
and pass over the said ground of the plaintiffs, holding, however, 
only an easement or naked permission to pass over and through such 
Jand and to land material to and from steamboats which might sto 
at the landing on the water line of such land, revocable at the will 
of said plaintiff, Maria W. McAlpine; but that on and after the said 
ist day of April, 1878, when said exchange of lands was made, said 
defendant has entered into full and complete possession of the whole 

of said tract of land of 2.70 acres and held and occupied the 
162 same and had exclusive possession of the same for railroad 

purposes and as a steamboat landing and for wharfage pur- 
poses, to the utter exclusion of the said plaintiffs, using and controll- 
ing the same as its own under said agreement and conveyance, the 
said plaintiffs, in pursuance of the said covenants and agreements, 
yielding up and delivering the entire possession of the same to the 
said defendant. 

That the yearly rental value of said premises for all this time is 
at least the sum of $400 (four hundred dollars) per annum, all of 
which the plaintiffs have delivered and paid and submitted to be 
appropriated by defendant in pursuance of the said covenants and 
agreements. 

That no part of the said rents and profits has been paid to the 
said plaintiffs or either of them in any other way than by the agree- 
ment to transfer to them the said 25} acres of land above described, 
and the said plaintiffs will lose the same unless the said exchange 
of lands and covenants and agreements above mentioned can be 
specifically enforced. 

9. That, notwithstanding all of the foregoing, the said defendant, 
after having by the above-mentioned agreements, covenants, and 
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representations and conduct on its part, caused and induced the said 
plaintiffs to take such a position in regard to the premises that if 
the said covenants and agreements shall not be specifically enforced 
it will work a fraud against the said plaintiffs and the said plaintiffs 
will be greatly damaged and injured, yet the said defendant, disre- 
garding its duties in the premises, has neglected and delayed and 
now utterly refuses to deliver the said conveyance of the said tracts 
of land firstly described to the said plaintiff, Maria W. McAlpine, or 
otherwise to perform the said covenants above set forth, although 
often requested so to do. 
Your orator prays that the said defendant may be required 
163 = and to the best of its knowledge, information, and belief to 
make full, true, and perfect answers to the following ques- 
tions: bh 
1. Whether said defendant was not seized of the said 25} acres of 
land and said tract of land in Pottawatomie county, Kansas, at the 
time laid in this petition. 
2. Whether the plaintiff, Maria W. McAlpine, was not lawfully 


seized of the said 2.70 acres of land, part of said “ Ferry tract,” at 


the time and as laid in the said petition. 

3rd. Whether the said John P. Devereux, above mentioned in 
above petition, was not at the time laid in the petition, in 1878, the 
attorney and agent of the said defendant, and whether it was not 
the habit of said company to keep said Devereux in the employ of 
the company’s land business generally from the spring of 1878 to 
winter of 1879 and 1880. | 

4th. Whether Robert E. Carr was not the president of the said de- 
fendanut company in 1878, & at what time his connection with said 
company commenced and when it terminated. 

5th. Whether or not your orators have not offered to perform their 
part of said above covenants and agreements, ne particularly 
whether said company are not now holding possession and have not 
under their exclusive control the 2.70 acres of land, part of the said 
“Ferry tract,” as the consideration for said alleged exchange of 
lands. 

6th. Whether the said plaintiff has not been in actual, visible, and 
notorious possession of said 25} acres of land ever since about the 
Ist of April, 1878, claiming the same as their own by virtue of said 
exchange of lands and said covenants and agreements, and whether 
any dissent from such possession was ever made by said defendant 
in any way prior to the commencement of this suit. 

7. Who were the directors of said railway company during 
164 the year 1878 and 1879, and where was their = 0 of meet- 
ing during these years? 

8. Whether the defendant, being so seized and possessed of the 
said land as stated in the petition, did not enter into an agreement 
with your orators at the time hereinbefore mentioned duly to con- 
vey said'premises to your orator for the consideration above men- 
tioned. 

Your orators further ean that the said defendant may be decreed 
specifically to perform the said covenants and agreements, to make 


’ 
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to the said plaintiffs a good and sufficient title, with covenants of 
warranty, to the said 25} acres of land, less the said rights of way 
of the Missouri River Railroad Company, and to the said tract of 
land of 160 acres in Pottawatomie county, Kansas, and make to your 
orators a general warranty deed therefor pursuant to the terms of 
said agreements, and that said title to said lands be decreed by this 
court to be in the said plaintiff, Maria W. McAlpine, as of the date 
when said covenants and agreements were entered into,in 1878 and 
1879, and that all subsequent incumbrances be subjected to the prior 
rights of the said* plaintiffs as may appear, and that your orators 
may have such other and further relief as to the court may seem 
proper and that the nature of the case may require, and for costs. 

JAMES M. MASON, 

Solicitor for Complainants. 

DAY & TROUTMAN, Of Counsel, 


The oath of defendant in answering above bill is hereby expressly 
waived, and in addition to the answer in general to all the allega- 
tions of this bill defendant is required to answer the special inter- 


rogatories 1, 2, 3, 4, 5, 6, 7. 
JAMES M. MASON, 
Solicitor for Plaintiffs. 
DAY & TROUTMAN, Of Counsel. 


Endorsed: No. 3455. Maria W. McAlpine and Nicholas McAlpine 
vs. The Union Pacific Railway Company. Amended bill. Filed 
May 22, 1882. “A. S. Thomas, clerk, by Geo. N. Holmes, deputy. 
James M. Mason, solicitor for complainants. 


165 $Unirep STATES OF AMERICA, bs 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 5th day of June, 1882, proceedings 
were had and appear of record in words and figures following, to wit: 


Maria McAtpineE and Nicno.as McA pine, Complain- 
yrs " No. 3455, 
Tue Union Pactric Rartway Company, Defendant. 


TuEspDAyY, June 6th, 1882. 


Now come the complainants and the defendant in the above-en- 
titled cause, by their respective solicitors, and, in open court, on ap- 
plication of the said complainants, the defendant consenting thereto, 
it is ordered that the time heretofore allowed by stipulation herein 
filed to the complainants for taking and filing testimony herein on 
the part of the complainants be, and it is hereby, enlarged to the 
rule day (the first Monday) in August, 1882, and the defendant to 
have until the rule ddy (the first Monday) in October, 1882, for 
taking and filing its testimony herein. _ 

400 
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It is further ordered that J. B. J. Fenton, a notary public in and for 
Jackson county, State of Missouri, be, and he is hereby, appointed 
commissioner to take the depositions of Nicholas McAlpine and 
other witnesses on behalf of the complainants in the above-entitled 
cause at the State Line House of the defendant, in Kansas City, Mis- 
souri, or at such other convenient place as may be by said commis- 
sioner selected, due notice of the time and place of the taking of the 
said depositions to be given to said parties a reasonable time before 
the taking of the same after the filing of the answer of the defendant 

as per stipulation heretofore on May 22, 1882, filed herein ; 
166 and, the said parties in open court agreeing thereto, said depo- 
sitions may be taken upon oral interrogatories by the par- 
ties, their agents or solicitors, without filing any written interrog- 
atories, and this cause is. continued until the next term of this 


court. ° 
GEO. W. McCRARY, 
Circuit Judge. 


Endorsed : No. 3455. Maria McAlpine and Nicholas McAlpine 
vs. The Union Pacific Railway Company. Journal entry, June 6, 
1882. Filed June 6, 1882. A.S. Thomas, clerk. 1. 339. 


Unitep STATES OF AMERICA, 
o * - 88 . 
District of Kansas, 


At a term of the circuit court of the United States of America for 


the district of Kansas, begun and held at the city of Leavenworth, ' 


in said district, on Monday, the 5th day of June, 1882, proceedings 
were had and appear of record in words and figures following, to 


wit: 
Maria W. McALPINE et al. 
v8. 30455. 
Tue Union Paciric Rattway Company, Kansas Division. 


THURSDAY, June 22, 1882. 


Now comes the defendant herein, by J. P. Usher, its solicitor, and, 
on its motion, it is ordered by the court that the defendant be, and 
it is hereby, ullowed to file its answer in this suit, which it now 


does. 
Endorsed: No. 3455. Maria McAlpine and Nicholas McAlpine 


vs. The Union Pacific Railway Company. Journal entry, June 22, 
1882. Filed June 22,1882. A.S. Thomas, clerk. 1. 436. 


167 Kansas Pacific Railway Co. 
Extract from minutes of board of directors’ meeting, held in St. 
Louis, Mo. 


JUNE 28TH, 1878. 


Pursuant to call of the president the board of directors of the 
Kansas Pacific Railway Co. met at the office of the company, in St. 
Louis, on Friday, June 28th instant, at 2 p. m. 
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Present: Messrs. Perry, Meier, Edgell, Tredway, Edgerton, and 
President Carr. 

The president presented a form of deed to Maria W. McAlpine to 
25} acres of land in Wyandotte county in exchange for 2.20 acres 
of land at the tie landing in Wyandotte county, and asked for in- 
structions in regard to signing the same. 

On motion of Mr. Meier & seconded by Mr. Perry it was resolved 
that the exchange of said land be made, reserving the right of way 
therein, and the deed of the company be properly executed and de- 
livered to Maria W. McAlpine whenever the land to be conveyed by 
her has been released from the tax claim thereon and a proper deed 
made for the same as delivered. 


I, Amos H. Calef, the secretary of the Kansas Pacific Railway 
Company, do certify that the foregoing is a true, full, and perfect 
copy of a portion of the contents of the record of the minutes of the 
meeting of the board of directors of said company relating to the 
subject-matter therein referred to; that I have diligently searched 
the records of the minutes of the board of directors of said company 
and the foregoing is the whole and the only record therein contained 
concerning the subject-matter therein referred to. 


[Seal of Company. ] 
" AMOS H. CALEF, Secretary. 


STATE oF New YORK, Ls: 
City and County of New York, {~~ ° 


Amos H. Calef, being “aug 4 sworn, says that he is the secre- 
168 _ tary of the Kansas Pacific Railway Company, and that the 
statements contained in the foregoing certificate signed by 


him are true. 
AMOS H. CALEF. 


Sworn to before me this 6th day of May, 1882. 
[NOTARY SEAL. | ARTEMUS F. HOLMES, 
Notary Public, N. Y. City & Co. 


State oF New YORK, \ sik 
City and County of New York, f°" ° 


I, William A. Butler, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that Artemus H. 
Holmes, before whom the annexed deposition was taken, was at the 
time of taking the same a notary public of New York, dwelling in 
said city and county, duly appointed and sworn, and authorized to 
administer oaths to be used in any court in said State and for gen- 
eral purposes, and that his signature thereto is genuine, as I verily 
believe. | 

In testimony whereof I have hereunto set my hand and affixed 


the seal of the said court and county the 8 day of May, 1882. 
[SEAL. ] WM. A. BUTLER, Clerk. 
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Circuit Court of the United States, District of Kansas. 
McALPINE and WIFE vs. THe Union Pactric R’y Co. 


The defendant, answering the amended bill of complainants, ad- 
mits— 

1. That complainants are husband and wife and citizens of Kan- 
sas. Further, defendant admits that it is a corporation and was 
incorporated under acts of Congress of July 1, 1862, and July 2, 
1864, relating to the Union Pacific Railroad Company. The incorpo- 

ration was formed by the consolidation of said Union Pacific 
169 Railroad Company with the Kansas Pacific, Denver Pacific 

Railway and Telegraph Companies, all which are mentioned 
in said acts of Congress and the amendments thereto and in supple- 
mentary acts. 

2. Defendant admits that the Kansas Pacific Railway Company 
operated a railroad in and through Wyandotte county from June 14, 
1879, until about February 1, 1880, when the consolidation afore- 
said was made, and since consolidation defendant says it has oper- 
ated said railroad. 

3. Defendant admits that before consolidation said Kansas Pa- 
cific Railway Company was possessed ani seized in fee of the twenty- 
five and one-quarter (25}) acres of land in Wyandotte county and of 
the quarter section of land in Pottawatomie county in the bill de- 
scribed, but that the said last-named tract was granted to the Kansas 
Pacific Railway Company by the acts of Congress before mentioned 
and remains subject to the conditions contained in said acts. 

That each of said tracts were encumbered by divers mortgages 
thereof executed by the said Kansas Pacific Railway Company, one 
to John P. Devereux, Jan. 7, 1874, to secure the payment of one 
hundred thousand (100,000) dollars; one to Lewis and Burnham, 
October 2, 1876, to secure the payment of one million five hundred 
thousand (1,500,000) dollars; one to Meier and Enslin, August 23, 
1871, to secure the payment of one million five hundred thousand 
(1,500,000) dollars; one to Meier and Stewart, July 1, 1870, to se- 
cure the — of two million (2,000,000) dollars; one to Gould 
and Sage, May 1, 1879, to secure the payment of thirty million 
(30,000,000) dollars, the object and purpose of the last-named 
mortgage being to provide a security for all the foregoing debts of 
the company to be consolidated, which has been toa great extent 
accomplished and secured by said last-named mortgage. 

Defendant denies that complainants or either of them were at any 
time or that they now are seized and possessed in manner and form 

of the tract or,parcel of land called the Ferry tract as in the 

170 bill alleged or in any manner howsoever. | 
Defendant denies that the said Kansas Pacific Railway 
Company entered into any agreement with the plaintiffs or either 
of them for the exchange of the lands in the bill mentioned and 
described — by them respectively owned and possessed ; denies that 
the agreement alleged was ever concluded ; avers that neither party 


a  tedetedaadhenstnasat hans sete cae > 


MARIA W. MCALPINE ET AL. 109 


had right or title to conclude such agreement; avers that the 
twenty-five and one-quarter acre tract was purchased for railroad 
per eee that it is an appurtenance to the railway and covered by 

nited States and other mortgages other than those hereinbefore 
mentioned ; admits that conversations were held between some of 
the officers and agents of the receivers of the company about a 
treaty for the exchange of the lands and premises, but the premises 
claimed by plaintiffs were encumbered ; the minds of the parties did 
not come together so as to reach a definite conclusion, though they 
had had the right. Complainants made a deed to the railway com- 
pany of the Ferry tract and lodged the same with Mr. J. P. Dev- 
ereux in the bill mentioned to be delivered to the K. P. Railway 
Company upon its executing deed for the twenty-five and a quarter 
acre tract and the quarter section, and, the railway company not 
agreeing thereto, complainants withdrew their deed from said Dev- 
ereux ; and though the treaty for the exchange combined (continued) 
until some time in 1879, yet nothing ever came of it; and, being 
broken off by the parties, this suit was brought. 

Defendant says that there was never any writing evidencing any 
agreement between the parties respecting the exchange of said 
property, and defendant invokes the statute of frauds_as a shield 
and defense against any and all testimony not in writing whereby 
it may be pretended or assumed that any contract was made. 

Defendant, as to the so-called Ferry tract, further answering, says 

that Isiah Walker and others were the original grantees from 

171 the United States; that said tract was vacant and adjoining 
the levee tract in Wyandotte, without detined or marked line 
between said tract; that the city of Wyandotte, now near twenty 
years ago, granted to the Kansas Pacific Railway Company the use 
of the Ferry tract and landing, with the right to lay down railroad 
tracks, run and operate its trains thereon, and said railroad com- . 
pany, without any objection from said Walker and his associates in 
said Ferry tract, in 1864, by authority of the act of Congress of July 
2, 1864, more than fifteen years before the commencement of this 
suit, entered upon said Ferry tract and constructed its railroad upon 
and across the same to and upon the city levee property granted to 
said railway company as aforesaid, and has ever since had, held, 
used, operated, and maintained said railroad and possessed the 
same, with the right of way for it, as provided by law, without 
making or setting up at any time any claim to the exclusive use of 
the said Ferry tract; that said railway company, in common with 
the public, has been accustomed for the last eighteen years to receive 
from and deliver to boats navigating the Missouri river freight at 
such points along the Ferry tract or the Wyandotte levee as the 
boats might chance to land, the whole way in front of the city for 
three-quarters of a mile or more affording practicable landing 
= Along the levee in front of the city said railway company 
ad constructed its railroad to the end that it might deliver there- 
from and receive thereto freight from boats, and it has been the 
custom to land boats all along from the mouth of the Kansas river 
north three-fourths of a mile or more, and the cargoes were depos- 
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| ited convenient to the place of landing, sometimes on the so-called 
| Ferry tract and sometimes on the city levee, the shore being about 
Pe 100 feet from the track; none objected ; the whole way was open and 
unattended. The said railway company never had or pretended 

to have any control of the landing of the boats. Parties 
172 handling the same landed when and where they pleased. 
| Complaint or objection thereto was never made or thought of 
i until quite recently, when complainants or one of them allege that 
complainant Maria had succeeded to some right in the Ferry tract y 
and set up aclaim to rent from said railway company for use of 
the ground over which contractors furnishing railroad. ties to said 
company, to be delivered on said company’s cars, had traversed in 
passing the ties from the boat to the cars; and while said railroad 
was in the control of the receivers the agent and servants of the re- 
ceivers entered into some negotiations with complainants for the 
exchange of the lands in the bill mentioned, but the negotiations 
never came to any conclusion. They were verbal and without au- 
thority of the railway company. Complainants, to expedite the 
matter, delivered a deed in form of the Ferry tract to J. P. Devereux, 
signed by complainants and Isaiah Walker. Devereux was with- 
out authority from the company to receive the deed; complainants 
urged him to secure the consent of the company to the proposed ex- 
change, and, failing to do that, complainants withdrew from Dev- 
ereux their deed, and, if not destroyed, now have the same. 

The matter of the exchange when brought to the attention of the 
company was agreed to only so far as to give the twenty-five-acre 
tract for the Ferry tract, which is shown by resolution of the board 
of directors June 28, 1878, a copy of which, with the affidavit of ni-< 
the secretary, is herewith —, marked “ Exhibit A.” That resolution 
contains the only consent of the company to the exchange of lands 
with the complainants and explicitly states what lands and the con- 
ditions upon which the exchange might be made, and it embraces 
all the authority ever conferred by the company respecting the ex- 
change of lands with the complainants. All conversation, negotia- 
tions, or other acts of any and all persons whomsoever professing i) 

actin the name of said railway company relating to the ex- 
173 change of the lands in the bill mentioned were without 

authority of the company and ought not to be mentioned, 
not only because they were without authority, but also because they 
were not in writing and void by the statute of fraud. 

And defendant further says that with the passage of said resolu- 
tion by the Kansas Pacific Company the matter of exchange of 
lands with the complainants began and ended with said railway 
company. The subject of the exchange was never brought to the 
attention of the board of directors before or after that time. The 
president of said company did not execute the proposed deed for the 
twenty-five acres of land, nor did the board of directors or any ex- 
ecutive officer of said company ever take any further action or no- 
tice respecting said proposed exchange. Defendant further says that 
the said twenty-five-acre tract was at the time of said alleged nego- 
tiations worth ten times more than the so-called Ferry tract, and that 4 
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the quarter section of congressional land in the bill mentioned was 
worth ten dollars per acre. 

That the complainants nor either of them have not ever had any 
just and lawful claim on the Kansas Pacific Railway Company for 
the use of said Ferry tract or any part thereof; neither has defendant 
nor the Kansas Pacific Railway Company used or enjoyed any part 
of the Ferry tract other than for its railroad track and right of way 
thereto; that in November, 1876, the Kansas Pacific Railway Com- 
pany, being embarrassed, was compelled, upon the demand of the 
trustees of its creditors, to submit to the appointment by the court 
of receivers of its railroad and railroad property mortgaged by it, 
of which was this twenty-five-acre tract, which, with all its railroad 
and other property mortgaged, was by decree of the court surrendered 
into the hands of the receivers and beyond the control of the railway 

company. The receivers had no authority to exchange any 
174 ~— of the lands of the railway company or otherwise dispose of 

the same. This twenty-five-acre tract before the appointment 
of the receivers had been occupied by various parties, some by con- 
sent of the company and some who were intruders; it was without 
sufficient fence to protect a crop, and the makeshift of fences put up 
at the opening of the season were uniformly carried away for fuel 
the next winter. 

Defendant is informed that the complainants, finding the twenty- 
five-acre tract in a manner vacant and none claiming possession or 
right to cultivate the same able to produce any authority from the 
railway company or license from the receivers to possess the lands, 
although another was attempting to do so, scrambled into possession 
thereof and excluded those who were cultivating it therefrom; that 
all this was done without the knowledge of said railway company, 
before any proposition for exchange of lands had ever been made or 
entertained by it upoa any terms or conditions whatever, and de- 
fendant says that whatever improvements in the way of buildings 
or fences complainants have made upon said tract of land have been 
made in their own wrong and they are of no’value to defendant, 
and complainants are at liberty to remove the same if they desire 
to do so. 

Defendant denies that the complainants or either of them ever re- 
leased or assigned to the Kansas Pacific Railway Company any claim 
for rents and profits of the Ferry tract; and, further, that said com- 
plainants or either of them or any other party ever had any such claim 
to release; that the construction of such railroad over said Ferry 
tract in 1864 was by the then three proprietors of said Ferry tract 
believed to be of great pecuniary advantage to them and they cheer- 
fully consented thereto, and the said railway company, without in- 
terruption or ws Som, continued to enjoy the same adversely for 

more than fifteen years before the bringing of this suit. 
175 Defendant denies that it has deceived or misled the com- 
plainants as stated in the bill, or in any way or manner 
whatever. 

It denies that the Kansas Pacific Railway Company ever deceived 
or misled the complainants or either of them or made requests of 
them as stated in the bill or otherwise howsoever. 
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In answer to interrogatory 1 defendant says it was not seized of 
the lands in said interrogatory mentioned ; neither was the Kansas 
Pacific Company except as hereinbefore mentioned. 

In answer to interrogatory 2 defendant says it does not know 
whether the complainant Maria was seized of the Ferry tract, and 
demands proofs, if it shall become necessary, thereof. 

In answer to interrogatory 3 defendant says that John P. Devereux 
was not its agent; neither was he the agent of the Kansas Pacific 
Company or its attorney in the years 1878, 1879, or 1880, with gen- 
eral authority to transact business of the Kansas Pacific Company 
during those vears. Hesometimes served the company under special 
directions, but he was never authorized by said company to make 
any contract with these complainants respecting the land in ques- 
tion, and whatever he may have said or done in respect thereto was 
voluntary and without authority of the Kansas Pacific Company. 

In answer to interrogatory 4 defendant says it is informed that 
Rob’t E. Carr was president of the Kansas Pacific Railway Company 
for four or five years before 1878, during which year, in the latter 

art of the summer or the first met of the autumn, he resigned. 

r. Carr never was president of the defendant company. 

In answer to interrogatory 5 defendant says: ‘To each member 
and part of said interrogatory defendant says no; further, that there 
never was any such supposed covenants and agreements. The whole 

Ferry tract is vacant and unoccupied other than by the rail- 
176 ~=— road of defendant, which road, with the right of way fifty feet 

on each side of the centre thereof, defendant claims to have 
the exclusive control, not by virtue of any supposed contract with 
the complainants, but by virtue of the original entry of the Kansas 
Pacific Company, and as to the residue of said Ferry tract defendant 
claims no other right than that which all the public have. 

In answer to interrogatory 6 defendant says that it is informed 
and believes it to be true that complainant, Nicholas McAlpine, did 
intrade into the twenty-five and a quarter acre tract of land as 
early as the 1st of April, 1878, and that he claimed to be the owner, 
and made many and divers demonstrations of ownership; but at 
that time the Kansas Pacific R’y Company was powerless to resist 
said McAlpine. Under the decree of the court the property had been 
surrendered to the receivers, and, being unenclosed with sufficient 
fence to protect crops, the receivers, it is supposed, did not deem it 
expedient to attempt to derive any benefit from it, and since the 
receiver was discharged, in 1880, and the creation of defendant com- 
pany as aforesaid defendant has not found it necessary to subject 
said land to actual use for railroad purposes, nor has it cared to 
hector the complainant McAlpine for the pittance of rent that 
might lawfully be exacted of him. Defendant has made no claim 
for rent nor for the use of the premises; neither has it admitted that 
the possession of McAlpine was lawful or consented thereto in any 
way, and unless he voluntarily abandons the possession will in due 
time take the proper measures to dispossess him. 

In answer to interrogatory 7 defendant says it is informed and 
believes that during the years 1878 and 1879 the directors of the 
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Kansas Pacific R’y Company were Messrs. Perry, Meiers, Edgell, 
Treadway, Edgerton, Carr, Enslin, Gould, Ames, and Dillon. 
In answer to interrogatory 8 defendant says that it emphatically 
denies that it or the Kansas Pacific R’y Company ever 
177 _— entered into any agreement with the ssenpletadas or either . 
of them for the conveyance of the said lands or any part 
thereof of which it is alleged defendant was seized and possessed 
for the said Ferry tract, or for any other consideration whatever ; 
denies that the Kansas Pacific R’y Company ever concluded any 
contract with complainants or either of hein respecting said lands 
or any part thereof. 

And as to all matters in said bill contained not hereinbefore ad- 
mitted, traversed or denied, defendant denies the same, and says 
they are not true. 

And, having fully answered, defendant prays to be hence dismissed 


with its costs. 
By J. P. USHER, 
Its Solicitor. 


The answer of the Union Pacific Railway Company. 


Endorsed: No. 3455. Maria W. McAlpine & Nicholas Mc- 
Alpine vs. Union Pacific R’l’y Co. Answer. Filed June 22, 1882. 
A. 8S. Thomas, clerk, by Geo. N. Holmes, deputy. J. P. Usher, sol’r. 


178 Amendments to the Petition in the Above-Entitled Cause. 
In the Circuit Court of the United States of the District of Kansas. 


Maria W. McAtprine and Nicuotas McA.pine, Complainants, 
against 
Tue Union Paciric Rartway Company, Defendant. 


' X. That at the time when the defendant company Ist laid their 
track through and across the said Ferry tract the said company 
claimed to be poor and unable to pay for the right of way for this 

art of the said road, known as the spur, from the union of the main 
line to Wyandotte, but humbly begged permission of the then pro- 
prietors of the soil, Isaiah Walker and others, to lay their track for 
the temporary purpose of transferring from the landing material 
from steamboats to their union with the main line; that the con- 
sent to so pass over the said land for such purpose was permitted to. 
said, company by said proprietors to the duly authorized managers 
and projectors of said road in the spirit of amity and to kindly 
accommodate the said company; but the owners did not thereby 
cede to the defendants or their predecessors the said land or an 
part thereof or any franchise or right therein, and the said defend- 
ant, prior to said exchange, had a limited use of a small portion of 
said land only, irregularly and of uncertain duration and at uncertain 
times, under said permission and subordinate to the contemporane- 
ous and concurrent, continuous occupation and actual possession of 
such paramount owners. 

15—400 
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XI. That the covenants and agreements above mentioned are 
witnessed by a correspondence between the said plaintiffs and the 
agents of said company extending through several years and various 
documents, records, and writings, which, when brought together, 
compile, as plaintiffs allege, a very fair article of agreement, duly 

signed by the duly authorized agents of said defendant com- 
179 pany and sufficient to satisfy the reasonable requirements of 

the statute of frauds; and in addition thereto the said con- 
tract existing by said correspondence and writings above mentioned 
is very completely supplemented by various oral agreements, col- 
loquies, and conversations and verbal stipulations, making, in all, 
a complete and sufficient agreement and covenant with possession 
and part performance to satisfy and silence sufficiently the require- 
ments of said statute of frauds. 

XII. Complainants also say that they or either of them at any 
time after the said exchange of lands was agreed upon as aforesaid 
never released the defendant from their said covenants and agree- 
ments in any manner whatever, and that -they or either of them 
never received back the deed or conveyance which they allege in 
this bill that they delivered to said Jolin P. Devereux as the duly 
authorized agent of said company, and which was a delivery, in 
fact, to the. company, not to said Devereux in any manner as an 
immediate agent or intercessor between the parties for the purpose 
in any manner of cancelling said covenants and agreements or 
yielding up in any way their, the said complainants’, rights under 
said covenants and agreements. 

That in truth and in fact said Devereux did, some time on or 
about the 12th of December, 1878, send by mail to said complainant, 
Nicholas McAlpine, husband of said principal defendant, the said 
conveyance of 2.70 acres of land before mentioned, and at the time 
it was understood, stipulated, and agreed by and between the said 
complainants and the said Kansas Pacific Railway Company, by 
John P. Devereux, the attorney of the defendant, that the same 
should be held by the said Nicholas McAlpine as a security merely 
that the said railway company would well and truly and in good faith 
by delivery of the conveyance of the said railway company to the said 
Maria W. McAlpine perform the said covenants and agreements before 

mentioned, and said conveyance from said McAlpine and Wal- 
180 _ ker was to beso held only until such time when the said railway 

company should so perform their covenants and agreements, 
and for no other purpose than as such security, the said Nicholas Mc- 
Alpine being only interested in said exchange so far as the same 
might affect his marital rights as husband of said Maria W ‘and 
except as above stated. In so far as he acted as agent of said Maria 
W., a was only a nominal party to the said exchange and to this 
suit, and the exchange of lands was not in any manner broken off 
or abandoned by the said plaintiffs or either of them; nor did the 
said company, although dilatory and procrastinating, openly and 
avowedly refuse to carry out the well-understood terms of said cove- 
nants and agreements until long after the said company had re- 
peatedly ratified the said exchange of lands and had quietly and 
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without objection given to the plaintiff, Maria W., possession of 
said 25} acres before mentioned and had allowed said Maria W. to 
make the lasting and valuable improvements hereinbefore men- 
tioned and had, pursuant to the exactions of said company, ac- 
quiesced in, suffered, and impelled the said plaintiff, Maria W., to 
expend the large sums of money hereinbefore mentioned to forever 
remove the said pretended macadam tax lien. 

XIII. That the said company, the Kansas Pacific Railway Com- 
pany, as plaintiffs are informed and believe, prior to the time when 
this exchange of lands was made as aforesaid, voluntarily and by 
atnicable arrangement between the said company and certain credit- 
ors whose bonds were secured by a certain mortgage known as the 
“ Denver extension mortgage,” being a mortgage, as plaintiffs under- 
stand, to and , submitted to the appointment of a receiver 
and to the control and management of a receivership; and whereas 
the same was a voluntary and amicable arrangement, made without 

resistance on the part of the said railway company in order to 
181 __ preserve its assets, plaintiffs allege that said receivership and 

the agents appointed under it became trustees, and, to the 
extent that they managed the interest of the said company for the 
benefit of said company, became the agents of said company. 

That the said 25} acres of land, however, which is the subject- 
matter of this suit was neither under the terms or within the letter 
or spirit of said mortgage under which said receivership was ap- 
pointed and existed and was not in any manner described or 
embraced in said mortgage nor within the terms of the decree of 
the court foreclosing the same, and said receivership at no time ever 
had or assumed any control, connection with, or any business in, 
of, or concerning the said 25} acres as receivers or agents of receiv- 
ers, but that whatever the said persons who were at that time acting 
in any way as agents of the receivers did do in and about the nego- 
tiations for and the making of the said exchange of lands was done 
as and for the said company, the Kansas Pacific Railway Company, 
and as the agents of said company acting under and by virtue only 
of the resolutions of the board of directors of said company and by 
the advice and authority of its president, Robert E. Carr, and other 
duly authorized agents and the attorney of the said company, John 
P. Devereux. ‘The receivers and the trustees in the mortgage under 
which said receivership existed and trustees under other mortgages 
and all parties in any way interested consented thereto and ratified, 
aided, and abetted the same, and said 25} acres was not an appur- 
tenance to the said railway company within the terms and meaning 
of said mortgage under which said receivership existed; further- 
more, that this part of the so-called line of the Kansas Pacific Rail- 
way Company, from the Armstrong junction up to the depot house 
in Wyandotte city and northerly of that point along and up the 
bank of the Missouri river, if any such northerly extension ever 

had existence, and known as the “spur,” is no part of 
182 the legitimate line of the Kansas Pacific Railway Company 
or any of its branches, and is not in the charter or under 
any act of Congress, statute, or law whatever for said Pacific Rail- 
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way Company, nor has any such charter ever existed for any such 
branch road or “ spur,” and the same does not pass under words of 
general description as an appurtenant to said road, nor has such | 
railway any right of eminent domain to appropriate lands for its | 
purpose by statutory power or by entry or right to build and oper- 
ate a railroad over said Ferry tract or on and along side line known 
as the “spur,” from Armstrong to Wyandotte city, Kansas, except 
what may be conceded and consented to by the owners of land over 
which the same passes, and the said Pacific Railway Company is 
defendant on the consent of the owners of the soil for every foot of 
ground over which said road passes. The said complainants, their ; 
ancestors and grantors, held actual and visible possession of said 
lands, the 2.70 acres, part of the said Ferry tract, so to be conveyed | 
to the said railway company, from the year 1856 and from thence 
and thereafter until the time when said exchange of lands was 
made as aforesaid, and whatever possession the said defendant 
eompany or any of its companies had therein prior to said ex- 
change was only by permission and as tenants of said Maria W. | 
McAlpine, plaintiff; that the possession of said: plaintiffs, their | 
ancestors and grantors, was prior, concurrent, and paramount in its 
relations to that of the defendant company at ali times prior to 
said exchange, and defendant had no right therein except such as 
it obtained by the clemency, sufferance, and as tenant to said plain- 
tiffs and their predecessors in title. 
XIV. That at the time of the said alledged exchange of land the 
fair rateable value of the 2.70 acres aforesaid was about the sum of 
$500 in excess of the fair rateable value of the said tract of land 
183 of 25} acres of land; that the said railway company was on 
offering the said 25} acres of land at and for the price of 
$1,500, and no buyers offered to take it at that figure; that the 
said McAlpines, plaintiffs, were holding the said 2.70 acres, part of 
the Ferry tract, at that time at and for the sum of $2,000, and 
the same was a fair valuation thereof at that time; that since that 
time when the said exchange was made great changes have taken 
place in the values of property in and about Wyandotte; all has | 
greatly increased in value, some more than others. The value of the | 
25} acres has since that time largely increased in value; whether it | 
has increased in value more than the said 2.70 acres is a matter of | 
speculation, and depends upon for what purposes. the purchaser 
might desire to use the properties, respectively, but the said 2.70 | 
acres of land as a railroad and steamboat landing and for road-bed 
and switches is now and was at the time of the said exchange of 
lands a necessity to said railway company, and the matter of ex- 
change at that time as a consideration with the company did not 
depend upon the respective values intrinsically so much as upon 
the advantages to be acquired by the enhanced facilities of the 
company’s traffic, but now the company, having vaguely inferred or 
imagined that the value of the 25} acres of land has increased in 
value more than the 2.70 acres of this “ Ferry tract,” seek to annul 
and set aside, ignore, and defeat the consummation of their agree- 
ments and covenants, which were of their own seeking; that at 
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the time of said agreement for an exchange said company was 
offering the said 160-acre tract before mentioned in Pottawatomie 
county, Kansas, which was to be the substitute and measure to make 
good the estimated difference between the said 25} acres and 2.70 
acres, according to the estimates of both the company and said Mce- 
Alpines, or not exceeding ($3.00) three dollars per acre, and 
184 _ _ no buyers had offered to take it at that, although it had been in 
market many years, to wit, 5 years; that the value of said 
2.70 acres of land was further augmented and enhanced by the great 
facilities and conveniences for the landing of steamboats from the 
Missouri and Kansas rivers along its water line, a distance of over 
eighty poles along its meanderings all level, accessible, and adapted 
to such purposes, and is the only practicable and accessible steam- 
boat landing along the river margins of said city of Wyandotte and 
is suitable for all transfer, storing, and other railroad and steamboat 
urposes; that the river banks on both said rivers above and 
low this said river frontage cf the Ferry tract is at all points 
either inaccessible, with high banks, or of too limited extent to be 
of any service to an enlarged business like that of the Pacifie Rail- 
way Company, and all points that are accessible are, for the most 
part, otherwise occupied and rented to other parties by the city for 
lumber-vyard purposes, buildings, &c., &c., and there is not and 
defendant could not possibly obtain any other suitable, practicable, 
and sufficiently extensive steamboat and railroad landing and trans- 
fer point for freight and storage along the said river front or margin 
of said city of Wyandotte; and since the said exchange of lands 
said railway company has not used or attempted to use any other 
river frontage as a landing and for purposes above mentioned but 
the river frontage of said “ Ferry tract”—that is, the 2.70 acres 
thereof—and since then has used the same exclusively for the pur- 
poses of landing, storing, and transferring large quantities of rail- 
road ties and iron and all kinds of heavy freightage and material 
and for railroad purposes. 

XV. That —the time of the entering into the agreements and cove- 
nants for said exchange of lands and from said 1st day of April, 

1878, and up to the time of the turning over and delivering 
185 to said railroad company the full and controllable possession 

of said 2.70 acres, part of the “ Ferry tract,” the same was 
unencumbered, and there was no valid claim or lien against the 
said land and no claim whatever except the certain pretended 
macadam tax lien hereinbefore mentioned, which latter was removed, 
as before mentioned. 

XVI. That at the time of said exchange of lands and the cove- 
nants and agreements therefor the said lands so to be conveyed to 
the said Maria W. McAlpine were unencumbered and were so rep- 
resented to be by the duly authorized agents of the defendant com- 
pany, and if encumbered, in fact, yet the said plaintiffs have not and 
do not now object to taking the said land subject to any actual bona 
fide encumbrance existing at the time of the making of said cove- 
nants ‘and the entry of the said plaintiffs into the actual possession 
of said 25} acres which has not been since released gnd provided 
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for and which defendant is unable to immediately remove, rely- 
ing upon the covenants and agreements of the said railway com- 
pany as to the efficiency of such title, as before set forth, and the 
said plaintiffs will take such title as the defendant had therein at 
the time of such exchange and possession and are now able to give 
plaintiffs, dating from said exchange, subject, of course, to the cov- 
enants and agreements of defendant company to and with said 
plaintiffs and to all the equities that arise by reason of such cov- 
enants and agreements. 
J. M. MASON, 


Solicitor for Complainants. 


Endorsed: No. 3455. Maria W. McAlpine and Nicholas McAl- 
pine, complainants, against The Union Pacific Railway Company, 
defendant. Amendments to petition by reason of new matter ap- 
pearing in answer. Filed July 3, 1882. A. S. Thomas, clerk, by 
Geo. N. Holmes, deputy. J. M. Mason, solicitor for plaintiffs. 


186 In the Circuit Court of the United States for the District of 
Kansas. 


Maria W. McALpInE and Nicnoras McAtpine, Complainants, 
against 
Tue Union Paciric Rarnway Company, Defendants. 


The replication of Maria W. McAlpine and Nicholas McAlpine, 
complainants, to the answer of the Union Pacific Railway Com- 
pany, defendant. 


These repliants, saving and reserving to themselves all and every 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufficiencies of the answer 
of the said defendants, for replication thereunto, saith that they do 
and will aver, maintain, and prove their said bill to be true, certain, 
and sufficient in the law to be answered unto by the said defendant, 
and that the answer of the said defendant is very uncertain, evasive, 
and insufficient in the law to be replied unto by this repliants, with- 
out that, that any other matter or thing in,the said answer con- 
tained material or effectual in the law to be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed or 
avoided, traversed or denied, is. true; all of which matters and 
things this repliants is ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly pray as in and by his 


said bill he has already prayed. 
JAMES M. MASON, 
Solicitor for Complainants. 


Endorsed: No. 3455. Maria W. McAlpine and Nicholas McAl- 
pine, complainants, versus The Union Pacific Railway Company, 
defendants. General replication. Filed July 3, 1882. A.S. Thomas, 
clerk, by Geo. N. Holmes,deputy. J. M. Mason, solicitor for plaintiffs. 
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187 Uwnrirep States or AMERICA, | a 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 5th day of June, 1882, proceedings 
were had and appear of record in words and figures following, to 
wit: 

Maria W. McA pine and Nicnoitas McALPINE 
vs. } saa 
Tae Union Paciric Ratpway Company, Kansas Drviston. 


Monpbay, July 24th, 1882. 


It is ordered by the court that the time for taking testimony 
herein be enlarged to September 1, 1882. 


188 In the Circuit Court of the United States for the District of 
Kansas. 


Maria W. McAtpine and Nicnotas McAtprine, Plaintiffs, 
v8. | 
Tue Union Pacirric Rartway Company, Defendant. 


And now come the plaintiffs and ask for further time within 
which to take the testimony in this cause, for the reason that the 
defendant in his answer plead new matter, which new matter required 
under the old practice a replication, but under recent equity rules 
an ainendment of complainants’ petition was the only way the matter 
could be reached. 

That the case is not now fully at issue under the rules, defendant 
under said rules having till next rule day in August within which 
to file amended answer, at which time plaintiffs’ time for taking 
depositions & evidence expires, which leaves no time after issue 


made to take testimony. 
JAMES M. MASON, 
Solicitor for Plaintiffs. 


In the Circuit Court of the United States of District of Kansas. 


Maria W. McAtprne and Nicnoias McArpine, Plaintiffs, 
against 
Tue Union Pacrric Ratrway Company, Defendant. 


Nicholas McAlpine, of lawful age, being duly sworn, deposes and 
says that he is one of the plaintiffs in the above-entitled cause ; .that 
by reason of new matters introduced in the defendant’s last answer 
it was found essential and necessary to the merits of plaintiffs’ cause 
of action and the trial of the same that an amendment should be 
made in plaintiffs petition in lieu of a replication of special nature 
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herein ; that plaintiffs by the utmost diligence could not have 
189 foreseen, when they filed their last previous amended peti- 
tion, what such new matter would be, as is more fully shown 
by inspection of the said petition and answer; that the new matter 
introduced by defendant in its last answer is altogether novel and a 
surprise on the plaintiffs. Plaintiffs had no reason to expect or 
anticipate any such special defense ; that plaintiffs have not been 
guilty of laches; but, on the contrary, have been diligent and 
shown a reasonable degree of foresight in framing their said last 
former-amended petition, and the matter contained in said last 
answers of defendant is of a kind which defendants had least reason 
to expect would be set up by defendant. | 
That under the equity rules the time given for said defendant to | 
file amended answer to last amendments to petition and the time 
within which plaintiffs, by order of court heretofore, are to close 
their taking of testimony expires on the same day, to wit, on the 
next August rule day, giving no time thereafter after full issue 
joined within which to take said testimony. Plaintiffs,in obedience 
to the order of court, served notice on the defendant, with a copy 
of said last amendments, on the day after said order for plaintiffs’ 
amendments were issued, and the counsel for the defendant admits 
the said service. Plaintiffs also designated in such notice the place, 
the numerical order, where the said amendments were to be in- 
serted. The said defendants’ attorney have had previously served 
on him a copy of the former amended petition, and having, after 
said amendments were served, the complete petition as amended 
and full notice thereof immediately after the order for filing the 


same was issued. 
NICHOLAS McALPINE. [sgat.] 


Sworn to and subscribed to before me this 20 day of July, 1882. 
A. N. MOYER, 
Notary Public. 
190 Srate or Kansas, ep 
County of Wyandotte, f **’ 


James M. Mason, attorney in the above-entitled cause, of lawful 
age, being duly sworn, on oath says that the matters and things 
stated in the above and foregoing affidavit by Nicholas McAlpine 
are true and within the personal knowledge of said affiant. 


JAMES M. MASON. 


Sworn to and subscribed to before me this 20th day of July, 1882. 
A. N. MOYER, [seat.] | 
Notary Public. | 


My com. expires March 10, 1885. _ 2. 


Endorsed : No..3455. Maria W. McAlpine and Nicholas McA\l- 
pine against The Union Pacific Railway Company. Motion and affi- 
davit for further time to take testimony. Filed July 24, 1882. A. 
S. Thomas, clerk, by Geo. N. Holmes, deputy. J. M. Mason, plain- 
tiffs’ att’y. | 
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In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtpine and Nicnotas McAtprine, Plaintiffs, 
‘ vs. : 
Union Paciric Ratitway Company, Def’t. 


To Hon. J. P. Usher, attorney defendant: 


Please take notice that plaintiffs will file their motion in above 
court for an order for further extension of time to take testimony on 
the part of plaintiffs, by reason of the fact that case is not now fully 
at issue; that said motion will be filed immediately, with affidavit 
accompanying the same, and will be heard on the 24th day of July 
next before said court, at which time the said eourt will be next in 

session. Said plaintiffs will ask for 20 days further time from 
191 — and after the defendant files his amended answer or from and 
after the time when the said cause is fully at issue. 
JAMES M. MASON, 


Attorney for Plaintiffs. 


We acknowledge service of the within and foregoing notice this 
22nd day of July, 1882. 
J. P. USHER, 


Att'y for Def’t. 


Endorsed: No. 3455. Notice of motion. Filed July 24,1882. A. 
S. Thomas, clerk, by Geo. N. Holmes, deputy. 


In the Circuit Court of the United States for the District of Kansas. 


Marra W. McAtprineE and Nicuotas McALpIne, Complainants, 
v8. 
Tue Kansas Pactric Rartway Company, Defendant. 
Now comes the defendant and moves the court to strike from the 
files the paper filed by the complainants herein on the 3rd day of 
July, 1882, and called amendments to petition, because said paper 


is not an amended bill or any other pleading known to or author- 
ized by the rules of equity. 
J. P. USHER, 


Solicitor for Defendant. . 


Endorsed: No. 2455. McAlpine vs. The Kansas Pacific R’l’y- Co. 
Motion. Filed Aug. 7, 1882. A. S. Thomas, clerk, by Geo. N. 
Holmes, deputy. 
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In the United States Circuit Court of the District of Kansas. 


Maria W. McA tprine and N. McAtprng, Plaintiffs, 
against 
THE Union Paciric RAILWAY CoMPANY. 


And now come the plaintiffs and move the court for a special 

order on the defendants to produce and allow copy to be 

192 ‘taken and to give to plaintiffs a copv of the following, to wit: 

Copy of the letter, telegram, or communication from John 

P. Devereaux to S. T. Smith, sup’t, in answer to which the tele- 

ram by S. T. Smith was sent to said Devereaux from Wallace, 

ansas, Nov. 19, 1879, the same referred toin the deposition of John 

P. Devereaux and Sylvester T. Smith heretofore taken and filed in 
this case. 

Also for a copy of so much of the records, files, and proceedings of 
the Leavenworth, Pawnee & Western Railroad Company as will 
show or tend to show in what capacity Samuel Hallet acted and 
was authorized to act for the said railroad company as projector, 
manager, officer, or otherwise during the early history of said coni- 
pany’s affairs and during his, said Samuel Hallett’s, lifetime in any 
capacity for said railway company, giving time of commencement 
& ending of such services and duties, and particularly what au- 
thority said Samuel Hallet had to ask for ml receive from parties 
owning the Ferry tract heretofore mentioned in this record authority 
and permission to pass over the said Ferry tract, and in what ca- 
pacity said Samuel Hallett acted in obtaining such permission. 

JAMES M. MASON, 
Solicitor for Plaintiffs. 


Strate oF Kansas, County of Shawnee : 


James M. Mason, solicitor in above-entitled cause, of lawful age, 
being duly sworn, deposes that the above matter called for in above 
motion is necessary to the proper trial of the above-entitled cause 
and evidence on behalf of plaintiffs; that said defendant, to the 
best of plaintiffs’ and to affidavits’ knowledge and belief, has the 
custody and control of the matters above called for and refuses and 
delays to produce such records, although often heretofore notified to 
produce & give copies of the same; that it is in the power of de- 

fendant to produce the evidence above requested ; that said 
193 defendant was notified more than 30 days since to produce 


and grant copies of the same. 
JAMES M. MASON. 


Sworn to and subscribed to before me this 7th day of August, 1882. 
[SEAL. ] A. S. THOMAS, Clerk, 
By GEO. N. HOLMES, Deputy. 


Endorsed: No. 3455. PI’ffs’ mo. & aff. for the production of evi- 
dence. Filed Aug.7,1882. A.S. Thomas, clerk, by Geo. N. Holmes, 


deputy. 
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194. Maria W. McAtprneE and Nicuoras McAtpring, Complain- 
ants, 


v8. 
THE Kansas Pactric Rartway Company, Defendant. 


On this 7th day of August, 1882, the parties hereto appeared, by 
their respective attorneys, and the defendant moved the court to 
strike from the files the paper filed by complainants on the 3rd day 
of July, 1882, called renee cantare to petition, for the reason that the 
same was not an amended bill or any other pleading known to or 
authorized by the rules of equity, and said motion having been 
heard was by the court overruled. 

It is further ordered that defendant have till the rule day in Sep- 
tember to file its answer to the amendments to the bill filed by com- 
plainants. 

It is also ordered that the time for taking testimony in this suit 
be extended till the Saturday immediately preceding the next term 


of this court. 
C. G. FOSTER, Judge. 


Endorsed : No. 3455. Order overruling mo. to strike amendments 
to bill from the files. Def’t to answer by Sept. rules. Time ex- 
tended to take testimony to last Saturday preceding next Nov. 
term. Filed Aug. 7, 1882. A.S. Thomas, clerk, by Geo. N. Holmes 


deputy. O. B. D., 418. 


195 The Demurrer of the Union Pacific Railway Company to the 
Amended Bill of Complaint of Maria W. McAlpine and 


Nicholas McAlpine, Complainants. 
In the Circuit Court of the United States for the District of Kansas 


Maria W. McA.Lprne and Nicuo.as McA;prne, Complainants, 
v8. 
Tue Union Pactric Rartway Company, Defendant. 


This defendant, by protestation, not confessing or acknowledging all 
or any of the matters and things in the said amended bill of complaint 
to be true in such manner and form as the same are- therein and 
thereby set forth and alleged, doth demur thereto, and for cause of 
demurrer shows that the said complainants have not by their said 
amended bill made such a case as entitles them.in a court of equity 
to any relief from or against this defendant touching the matters con- 
tained in said amended bill or any such matters, and for special 
causes of demurrer assigns the following: 

1. That the statements in the various paragraphs of said amended 
bill are contradictory, inconsistent, and unintelligible. 

2nd. It appears in and by said bill, upon complainants’ own show- 
ing, that the pretended contract for the exchange of lands was entered 
into before defendant company existed. 
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3. a complainants’ own showing, in and by said bill, it ap- 
pears that Nicholas McAlpine, complainant, has no interest in this 
suit and is an improper party. 

4, Upon complainants’ own showing, in and by their said bill, it 
appears that the alleged and pretended contract of exchange of 
lands was illegal for the want of power in the defendant company 
to make it, and is void by the sixth section of chapter 43, page 464, 
— iled Laws of Kansas of 1879, commonly called the statute of 
rauds. 

5th. The tenth, eleventh, twelfth, thirteenth, fourteenth, & : 
196 fifteenth paragraphs of the bill are, each and every of them, 
argumentative, apologetic, and incomprehensible, contradict- 
ing the former statements in the bill, and do not state any case to be 
answered unto; and defendant makes this its demurrer and demands 
that it shall be considered and held a separate and distinct demurrer 
to each and every of said paragraphs. 
_ 6. It appears in and by said bill, upon complainants’ own show- 
ing, that this court is without jurisdiction in this cause. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said amended bill of complaint, this defendant bath de- 
murred and doth demur to the said amended bill and to all, matters 
and things therein contained, and humbly prays the judgment of 
this honorable court whether it shall be compelled to make any 
further or other answer to the said amended bill, and it prays to be 
hence dismissed with all its reasonable costs in this behalf sustained. , 
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I certify that, in my opinion, the foregoing demurrer of the Union 
Pacific Railway Company, defendant, to the amended bill of complaint 
of Maria W. McAlpine and Nicholas McAlpine, complainants, is well 
founded in law and proper to be filed in the above cause. 

° J. P. USHER, 
Solicitor and of Counsel for Defendant. 
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UNITED STATES OF AMERICA. 


STATE OF KAnsAs, \ 
District of Kansas, Douglas County, { *’ 


John P. Usher, general attorney of defendant, being duly sworn, 
deposes and says that he prepared the foregoing demurrer to the 
amended bill of complaint in this suit, and that he is the proper , 
official of defendant company to make this affidavit ; that the said 
demurrer is not interposed for the purpose of delaying said suit or 


any proceedings therein. 
J. P. USHER. 


see geo ‘ee sworn to before me this 2nd day of September, A. 
197 [seat] A. HADLEY, 
Notary Public. 


Term expires Dec. 4, 1882. 
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Endorsed: No.3455. Maria W. McAlpinee al. vs. The Union Pacific 
Railway Company. Demurrer. Filed Sept.4,1882. A.S. Thomas, 
clerk, by Geo. N. Holmes, deputy. Filed Sept. 4, 1882. A.8. 
Thomas, clerk. 


198 Motion Setting Demurrer Down for Hearing. 
In the Circuit Court of the United States for the District of Kansas. 


Marra W. McAtpine and Nicnotas McA.ping, Com- 
plainants, 
08. No. 3455. 
Tae Union Paciric Rartway Company, Kansas Dt- 
vision, Defendants. 


. Come now the complainants in the above cause and set down for 
hearing the demurrer of the defendant above named to the amended 
bill of complaint of the above-named complainants in this cause 
heretofore filed at the September rules, 1882, of this court. 

J. M. MASON, 
Sol. for Compl’ts. 


Endorsed: No. 3455. Maria McAlpine ef al vs. Union Pacific 
Railway Company, Kansas Division. Motion setting down demurrer 
for hearing. Filed Sept.7,1882. A.S.Thomas,clerk. O.B. D., 429. 


199 In the Circuit Court of the United States for the District of 
Kansas. 


Maria W. McAtprine and Nicwotas McArprne, Plaintiffs, 
v8. | 
Tue Union Pactric Rartway Company, Defendants. 


We enter ourselves security for costs in said case and promise to 
pay all costs which may accrue to the opposite party in this action or 
to any of the officers of this court, and in default of payment b 
the plaintiff of any costs ordered or adjusted to be paid by plaintiffs 
hereby agree and stipulate that execution may issue against our 
property for any costs taxed against plaintiffs. 

Dated this 9th day of September, 1882. 

MARIA W. McALPINE. 
NICHOLAS McALPINE. 
R. B. ARMSTRONG. 


This bond is perfectly good. 
. OP apie J. M. MASON. 


Endorsed: No. 3455. Maria W. McAlpine and Nicholas McAl- 
ine vs. The Union Pacific Railway Company. Security for costs. 
Filed Sept. 25, 1882. A.S. Thomas, clerk. 
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200 Motion Setting Demurrer Down for Hearing. 


In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtprneE and Nicnoxtas McAcping, Complainants, 
v8. 
THe Union Pacrric Rattway Company, Kansas Division, De- 
fendant. 


Now come the complainants in above cause and set down for 
hearing the demurrerof the defendant above named to the amended 
bill of complainants in this cause, Said demurrer, having been filed 
in September rule day, 1882, of this court, is hereby set down for 
argument at the October rule day, 1882. 

J. M. MASON, 


Sol. for Complainanis. 


‘Endorsed: No. 3455. Maria W. McAlpine ef al. & Nicholas Mc- 
Alpine vs. Union Pacific Railroad Company. Motion setting down 
demurrer for hearing. Filed Oct. 2, 1882. A. S. Thomas, clerk. 
O. B. D., 436. 


201 O. B. D., 438. 
Maria McALPINE é al. 
v8. ; 3455. 
Tue Union Paciric Rattway Company, Kansas Division. 


Let the demurrer in this case be heard at next term. 


Saturday, Oct. 7, 1882. 
| C. G. FOSTER, Judge. 
202 In the Circuit Court of the United States of the District of 
Kansas. 
Maria W. McAtpineE and Nicnortas McAtpPrneg, Plainiiffs, 


v8. 
Tae Union Paciric Rartway Company, Defendants. | 


And now come the plaintiffs and show to this court that the de- 
fendant filed its answer on the 22 day of June, 1882, setting up new 
matter, which it is proper and necessary for the plaintiffs to reply 
unto under for nor equity practice. 


That, among other things, the defendant pleads a state of facts - 
which, in substance, imply an equitable release of the contract sued 


upon in this action. 

That the said defendant elsewhere in said answer sets up matter 
which presents new issues, which the plaintiffs desire and deem it 
essential to specifically reply unto. The plaintiffs, therefore, ask 
leave to amend their petition in order to directly deny the new mat- 
ter therein alleged, and the plaintiffs herewith present the amend- 
ments desired—items numbered from 10 to 16, marked “Amend- 
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ments to Fem e by reason of new matter,” appearing in answer 
filed this July 3, 1882—and ask that they, the plaintiffs, be allowed 
to file the same as amendments to said amended petition filed May 
22, 1882, and that they be incorporated into said petition as part of 
the same, immediately after item numbered 9 in amended bill and 
just preceding the commencement of the prayer in said original 
bill, and be considered a part of said amended bill. 
JAMES M. MASON, 
Soliciior for Plaintiffs. 


[Endorsed :] Maria W. McAlpine and Nicholas McAlpine against 
U. P. R. R. Com’y. Motion for leave to amend by insertion of new 
matter in petition on account of new matter appearing in answer. 
who July 3rd, 1882. A. S. Thomas, clerk. J. M. Mason, sol’r for 
pl’ffs. 


203 In the Circuit Court of the United States of the District of 
Kansas. 


Maria W. McAtpine & Nicnotas McAtprnz, Plaintiffs, 
v8. 
Union Pactric Raitway CoMPany. 


eAnd now come the plaintiffs and move the court for leave to sup- | 


ply a lost record, viz., a motion filed by the plaintiffs, of which the 
paper herewith filed is a substantial copy, and which is lost and 
cannot be found. Said motion was filed on July 3, 1882, due notice 
of the same, with copy of said motion, a reasonable time before the 
hearing of the same, having been duly served on Judge J. P. Usher, 
attorney of said defendant. Plaintiffs ask that the said motion be 
filed nunc protunc and marked filed as of the date when the same 


was filed, July 3, 1882. 
JAMES M. MASON, 
Solicitor for Complainanis. 
[Endorsed :] Maria W. McAlpine, Nicholas McAlpine against The 
Union Pacific Railway Company. 3455. Motion for leave to sup- 
ly lost record. Filed Nov. 27,’82. A.S. Thomas, clerk. J. M. 
Mason, sol’r for pl’ffs. Feb’y 5, ’83, leave given as asked for in this 
motion. C. G. Foster, judge. 


904 In the Circuit Court of the United States of the District of 
Kansas. 


Maria W. McA.pine and Nicnoias McALPINE 
against 
Tue Union Paciric Raitway Company. 
And now come the plaintiffs aad ask leave to amend their petition 
by striking out all the matter therein written from and including 


the word furthermore, line 6, page 27, to the word “ Mr.” (excluding 
the latter word from this motion), on line 28, page 27, and which 
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reads as follows, viz: “ Furthermore, that this part of the so-called 
line of the Kansas Pacific Railway Company from the Armstrong 
junction up to the Depot House, in Wyandotte city, and northerly of 
that point along and up the bank of the Missouri river, if any such 
northerly extension ever had any existence, and known as the ‘spur,’ 
is no part of the legitimate line of the Kansas Pacific Railway Com- 
pany or any of its branches, and is not in the charter or under any 
act of Congress, statute, or law whatever for said Pacific Railwa 
Company, nor has any such charter ever existed for any such 
branch road or ‘spur,’ and the same does not pass under words of 
general description as an appurtenant to suid road. 
“JAMES M. MASON, 
“ Solicitor for Complainants.” 


Endorsed: No. 3455. Maria W. McAlpine & N. McAlpine vs. 
The Union Pacific Railway Company. Motion to strike certain 
matter therein mentioned from the petition. Filed Nov. 29,’82. A. 
S. Thomas, clerk, by F. E. McCrary. James M. Mason, solicitor for 


| plaintiffs. 

| 205  Unirep Srates or AMERICA, \ s 

i; District of Kansas, 

| At a term of the circuit court of the United States of America for 
i] the district of Kansas, begun and held at the city of Topeka, in said 
| district, on Monday, the 27th day of November, 1882, proceedings 
i were had and appear of record in words and figures following to 
| : wit: 

| : Maria W. McAtprneE and Nicnotas McALPINE 

1 v8. 

i THe Union Paciric RatLway Company, Kansas Dt- cai 
iW VISION. 


WeEpNEsDAY, November 29, 1882. 


It is ordered by the court that complainants have leave to amend 
their bill as set forth.in their motion for leave to amend Nov. 29, 


' 1882. 
J. I. 
Maria W. McALPINE et al. : 
v8. } 56 
Tue Union Paciric Rattway Company. 
Jan. 1, 1883. 


Now come the complainants, by James M. Mason, their solicitor, 
and move to set down the demurrer filed December 4, 1882, to the 
amended bill of the complainants, for hearing at the February rule 


day, 1883. 
J. M. MASON, 
° Att'y for Compl'ts. 


- It is therefore ordered that said demurrer be, and is now, set down. 
hearing. 


‘t 


: ae ee e —. ‘ ~~ ’ F ‘ 
ai ‘rt i a eet, = a ee 4g Re ne Se ie a akc aie 
ws F ivan iS aes om cue 4 : ’ 
+ 4 ; %, # a) a eee =e b: 


MARIA W. MCALPINE ET AL. 129 


Motion for Leave to Supply Lost Record. Filed Nov. 27, 1882. 


Maria W. McAtpine and Nicnoias McALPINE) | 
v8. 7 
Tue Unron Pactric Rattway Company. 


Fripay, February 5, 1883. 


206 Feb’ry 5, 1883—Leave given as asked for in the motion. 
C. G. FOSTER, Judge. 


UNITED SrarTEs OF AMERICA, ak 
District of Kansas, ’ 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 4th day of June, 1883, proceedings 
were had and appear of record in words and figures following, to 
wit: 


v8. 
THE Union Paciric RAILWAY CoMPANY. 


Monpay, June 4th, 1883. 


Now comes the defendant, by its attorney, and withdraws its de- 
murrer to the amended bill of complaint of Maria W. McAlpine and 
Nicholas McAlpine herein, and it is ordered by the court that de- 
fendant answer herein by August rules, 1883, of this court. 


Maria W. McALPINE and NIcHOLAS me 
3455. 


207 Answer to Amended Bill. 
In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtprne and Nicuotas McAtprne, Complainants, 
nO v8. 
Tue Union Paciric Rartway Company, Defendant. 


1. The defendant, for answer, says that it denies that it ever made 
any contract with the complainants forthe exchange of lands de- 
scribed in the bill of complaint of complainants. 

2. Defendant denies that the Kansas Pacific Railway Company 
ever made any contract with the complainants for the exchange of 
the lands described in complainants’ bill. 

3. Defendant deniesthat the complainants or either of them have or 
ever had title in and to the lands described asthe “ Ferry tract” in 
said bill; and also denies that they or either of them ever had pos- 
session or the right of possession of said “ Ferry tract.” 

IV. Defendant denies each and every allegation in the bill of com- 
plainants, except as hereinafter admitted. 

V. Defendant says that, upon information, it admits that there 
did occur > ia conversations between complainant, N. McAl- 

lj— 


\ 


130 THE UNION PACIFIC RAILWAY COMPANY VS. — 


er and J. P. Devereux, formerly attorney-at-law for the Kansas 
acific Railway Company, but then for the receivers of said railway, 
respecting the exchange of the lands in the bill of complaint de- 
scribed, but says that said Devereux was not authorized by the Kan- 
sas Pacific company to enter into any treaty with the complainants or 
either of them for the exchange or possession of-said lands; he had 
no authority whatever respecting the same further or other 
208 ° than to inspect the title and report upon the same, and 
defendant, upon information and belief, denies that any SS a 
contract for the exchange of said lands alleged in the bill was 
ever concluded between the complainants, or either of them, and 
the Kansas Pacific Railway Company in respect to the exchange ' 
of said lands. Defendant also denies that there was ever any treaty 
in writing between the complainants, or either of them, and the 
Kansas Pacific Railway wees orm respecting said lands, or exchange 
thereof, as alleged by complainants; admits that divers conversa- 
tions were had from time to time respecting such exchange between 
said N. McAlpine and said Devereux and other persons in the em- 
ployment and service of C. 8S. Greeley and Henry Villard, receivers 
of the Kansas Pacific railway, and of the lands and property of the 
Kansas Pacific railway, duly appointed in the suit of Adolphus | 
Meier and John A. Stewart (trustees of a certain mortgage executed a 
by the Kansas Pacific Railway Company) against the Kansas Pacific | 
Railway Company, but denies that any of those parties or persons 
engaged in treating with complainants, or either of them, for the 7 
exchange of said lands were authorized to enter into any sach 
treaty for or on behalf of the Kansas Pacific Railway Company, | 
and denies that any legal contract was made, and says that all was a 
in parol, and defendant relies upon the statute of frauds as a com- | 
plete defense against any and all supposed contracts which the 
complainants have alleged, or may aiinen or in support of which 
they may offer testimony. 
VI. Defendant, further answering, says that in the years 1863 
and 1864, by the license and permission of the then proprietors of 
the said “ Ferry tract,” the Kansas Pacific Railway Company con- 
structed its railroad across the so-called “ Ferry tract,” and north- 
wardly therefrom, upon what was known as the levee tract 
of the city of Wyandotte, by the permission of the said city, 
and which levee the said city about that time granted 
209 tothe said Kansas Pacific Railway Company and the said 
Kansas Pacific Railway Company from then until it was con- 
solidated with the Union Pacific Railroad Company maintained, | 
used, and operated its said railroad along and over said “ Ferry ' 
tract,” and since said consolidation this defendant has continued to 
use and maintain said track across said “ Ferry tract” to and upon 
said levee ; that because of the changes in the Missouri river and the 
washing of the same upon the western shore along the levee a large 
portion of the said levee tract has been washed away from year to 
year, as has also a very considerable portion of the “ Ferry tract ;” 
thut said “ Ferry tract,” as well as the levee, was open and unin- 
closed, and boats navigating the river were brought to land along 
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said “ Ferry tract” sometimes, but most generally along the levee, 
where parties were accustomed to deliver to the Kansas Pacific Rail- 
way Company freights to be transported over its railroad, but of late 
years freights have been mostly delivered to the Kansas Pacific rail- 
way from connecting railroads. Nevertheless the Kansas Pacific 
Railway Company was accustomed to contract for ties, to be used in 
the maintenance of its road, to be delivered to it upon its cars at 
Wyandotte, and sometimes the contractors, who secured the ties 
along the Missouri river and its branches, transported the same by 
boat to Wyandotte and, according to their convenience, unloaded 
the ties upon the levee or upon the “ Ferry tract,” and from thence 
carried the same to the cars upon the railroad of the Kansas Pacific 
Company and loaded them thereon in compliance with their con- 
tracts; that said contractors unloaded the ties from the boats as 
they pleased, without the direction of the Kansas Pacific Company ; 
that the said company never had possession, control, or use of an 
other portion of said “ Ferry tract” other than that given it by the li- 
cense and permission of the owners thereof when it constructed 
210 its road acrossthe same; that it never enlarged or sought to 
enlarge its possession of the same, and this defendant has 
only such possession and use of said “ Ferry tract” as was had and 
enjoyed by the Kansas Pacific Railway Company; and neither the 
Kansas Pacific Railway Company or this defendant has ever de- 
nied in any way or manner the right of the proprietors of the said 
“ Ferry tract” to the use of the same so far as it was not Sv enpoeie 
and controlled by the Kansas Pacific Railway Company in the main- 
tenance of its railroad pursuant to the license from the proprietors 
given as aforesaid ; that long before the commencement of this suit 
such license had ripened into right by more than fifteen years con- 
tinued and peaceable possession of the same; that the entry by the 
Kansas Pacific Railway Company was made with the full knowl- 
edge and express consent of the proprietors of the said “ Ferry 
tract,” it being expressed and understood at the time that if they 
should thereafter conclude to ask any compensation for the value of 
the right of way for said road they would do so; but they never did 
ask for compensation for such way, and long before the complain- 
ants or either of them succeeded to any right, if mf they have, in 
said “ Ferry tract,” the said proprietors were bar by the statute 
of limitations from claiming any such compensation ; and this de- 
fendant states and shows to the court that the extent of the right of 
way which it has over said “ Ferry tract,” if confined to the quantity 
and width mentioned in the charter of the Kansas Pacific Railway 
Company, is fifty feet each way from the center of its track, but if 
limited and governed by the act of Congress of July 1, 1862, which 
ordained the construction of said railroad, it is two hundred feet on 
each side of the track ; and defendant submits to the court to deter- 
mine what by the law of the land is the width of its right of way 
over the said “ Ferry tract;” yet the defendant says that 
211 ~+neither the Kansas Pacific Railway Company nor this defend- 
ant ever did assume absolute dominion over any of the said 
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“Ferry tract” other than that occupied by its road-bed, being a 
strip of land about twelve feet wide. 

And defendant says that it is informed, and so charges the fact to 
be, that one Garrett, being one of the proprietors of the said 
“Ferry tract,” some years ago brought his suit in the Wyandotte 
county district court against the Kansas Pacific Railway Company 
for the recovery of the possession of a portion of the “Ferry tract” 
possessed by it for its railroad, and in said court was defeated or 
abandoned his suit, and no other or further litigation or proceed- 
ing was had against the Kansas Pacific Railway Company respect- 
ing said “Ferry tract” and the said railroad thereon until the com- 
mencement of this suit by complainants. 

VII. Defendant further says that, as to the twenty-five and a 
quarter acre tract, the same is located immediately north of the 
“Ferry tract” aforesaid, upon which “ Ferry tract” the Kansas Pacific 
Railway Company had constructed shops and a round-house, and 
with the purpose and intention of constructing other and additional 
shops for the use of said company it, in 1865 or 1866, did purchase 
the said twenty-five and a quarter acres of land; that said company 
paid for said land with its corporate funds, and said land then be- 
came and was the corporate property of the Kansas Pacific company, 
and now is a part of the corporate property of this defendant, subject 
to the deeds of trust herein mentioned; that, pursuant to the act of 
Congress of July 1, 1862, incorporating the Union Pacific Railroad 
Company, said Kansas Pacific Railway Company received from the 
United States in aid of the construction of its road more than six 
millions of dollars, and that said land became, was, and now is subject 

to the statute mortgage created by the said act of Congress; 
212 ~=that all of the bonds issued by the United States to said com- 

pany pursuant to said act of Congress were issued before the 
year 1868; that said bonds, with the interest, remain unpaid ; that 
neither could the said Kansas Pacific Railway Company nor can 
this defendant lawfully part with the possession or title of said land 
until the debt to the United States is paid; that the said Kansas Pa- 
cific Company, pursuant to the terms of said act of Congress, to secure 
its bonds at the rate of sixteen thousand dollars per mile of its roads, 
executed a mortgage to John Edgar Thomson and H. M. Alexander 
upon one hundred and forty miles of its road extending from Wyan- 
dotte and the State line; that it executed and issued said bonds, 
which are unpaid, and said mortgage is unsatisfied; that said Kan- 
sas Pacific Railway Company executed a mortgage, subject to prior 
mortgages, October 2, 1876, to Lewis & Burnham, on the said 25} 
acres, with divers other lands and property, to secure $1,500,000.00; 
that some time previous thereto said Kansas Pacific Railway Com- 
pany executed a mortgage to John P. Devereux upon said 25} acres 
and divers other lands and property to secure the payment of 
$100,000.00, and that afterwards, before the bringing of this suit, in 
order to consolidate its debts and to secure the payment of the same 
by one mortgage upon its property, the said Kansas Pacific Railway 
Company, May 1, 1879, executed its consolidated mortgage to Jay 
Gould and Russell Sage to secure the payment of $30,000,000.00, and 
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the debts secured by the two mortgages before the last named were by 
the holders thereof, by agreement with the company, transferred and 
changed so as to be secured by the consolidated mortgage; that under 
the consolidated mortgage debts of the company amounting to $10,- 
000,000.00 and more are secured, a portion of the bonds under that 
mortgage not having yet been issued ; said mortgage is in full force 
and effect, in nowise canceled or satisfied, and is now and was 
213 before the commencement of this suit a security for the bonded 
debt of the Kansas Pacific Railway Company therein de- 
scribed of more than $10,000,000.00 ; that the holders of said bonds 
at the time of the receipt of the same by them had no notice of the 
claims of the complainants in their bill set forth, and they were and 
are bona fide holders of said bonds and well relied upon said mort- 
gage as security to pay the same; that the Kansas Pacific Railway 
Company was without any right or power to enter into the alleged 
and supposed contract with the complainants, and that by the ex- 
ecution of the said mortgage the Kansas Pacific Railway Company 
made such disposition of said land as to wholly and absolutely pre- 
vent it from making the alleged contract for exchange with the com- 
lainants ; and by article 6 of said mortgage said 25} acres of land, 
if subject to sale by the Kansas Pacific Company, could only be sold 
or disposed of for cash with the consent of the trustees named in 
said mortgage, and no sale was to be or could be valid unless the 
purchase-money should be paid to said trustees, and one or more of 
them join in the conveyance to the purchaser; that on the said 1st 
day of May, 1879, all pretended treaties between the Kansas Pacific 
Company and complainants for the exchange of the lands in the 
bill mentioned, though in parol only, had been by mutual consent 
abandoned and the whole matter stood between the parties as though 
nothing had been said. , 

In the previous autumn complainant, N. McAlpine, requested J. 
P. Devereux, with whom he had deposited a deed of the “ Ferry 
tract ” to the Kansas Pacific Company, to return the same to him, 
which said Devereux thereafter, in the month of December, did, and 
it was not until November, 1879, afterwards that.the superintendent 
of the Kansas Pacific Co. again entered upon the consideration of 

the subject of the Kanses Pacific Company acquiring ee 
214 _—ssion.of the “ Ferry tract,” and then by paying cash for the 

same only, but nothing came of this. It was no longer in 
the power of the Kansas Pacific Company to contract for the ex- 
change of said lands, if it ever had such power in 1876 and up to 
the date of the consolidated mortgage; defendant denies that it ever 
had such power; and,further, that it had power to purchase or hold 
the “ Ferry tract,” and denies that said company ever did resolve or 
authorize any officer or agent of said company to purchase said 
“ Ferry tract” in any way or manner or for any consideration what- 
ever. 

VIII. Defendant, further answering, says that by virtue of the 
act of Congress aforesaid the Kansas Pacific Railway Company ac- 
quired the right to certain lands within the limits of twenty miles 
of its ieeol which was located and constructed through Potta- 
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watomie county; that said company, in the year 1870, executed a 
deed of trust of ‘said lands, including the lands in Pottawatomie 
county, in the complainants’ bill mentioned, to Adolphus Meier and 
John A. Stewart to secure $2,000,000.00 owed by said company; that 
by said deed of trust the control and disposition of said lands was 
vested in the said trustees therein named, and the trustees could 
only sell the same for cash to be received by them and applied to 
the payment of the bonded debt secured by said trust deed ; that by 
reason of said trust deed and the outstanding indebtedness secured 
by the same the said Kansas Pacific Company was precluded from 
iving said lands in exchange for the “ Ferry tract” or any other 
nde; that title could only be secured by paying the appraised 
price to the trustees in the mortgage and then only by the trus- 
tees in said mortgage joining in the conveyance; that the trus- 
tees were ignorant of the parol treaty for the exchange of lands 
in the bill mentioned; they neither agreed to any such treaty 
nor had they power to so agree; that the balance due upon 
the debt secured by said mortgage to Meier and Stewart was 
215 transferred and became secured by the consolidated mortgage 
hereinbefore mentioned, and the said Kansas Pacific Com- 
pany by said consolidated mortgage to secure the $30,000,000.00 
therein mentioned granted and conveyed to said Gould and Sage as 
trustees all and singular the lands granted to said company by the 
United States by virtue of the act of Congress aforesaid, and by said 
mortgage all its lands in Pottawatomie county, embracing the lands 
mentioned in complainants’ bill, were transferred to said Gould and 
Sage, and by reason of said conveyance to Meier and Stewart and 
to Gould and Sage the said Kansas Pacific Company was inhibited 
and precluded from making the contract as alleged or any other 
contract for the disposition of said land other than permitted by said 
deeds of trust, and neither the Kansas Pacific Company nor this 
defendant can make any conveyance of said lands; that as to said 
“ Ferry tract” this defendant has not now nor ever had—neither had 
the Kansas Pacific Company—at any time any need of said tract for 
railway or any other corporate purposes, the only requirement being 
the right of way over it, which was freely granted by the proprie- 
tors, and was had and held as its own property by the Kansas Pacific 
Company until consolidation and by this defendant since for now 
near twenty years past and gone. 

IX. And defetidant, further answering, says that as to the lands in 
Pottawatomie county, according to the best of defendant’s informa- 
tion and belief, the complainants never saw them, but as to the 25}- 
acre tract the complainants, residing near them, without the knowl- 
edge or consent of the defendant or of the Kansas Pacific Company, 
may have by intrusion possessed themselves of the same or a part 
of the same ; that these lands, having been purchased for shop pur- 
poses, were for the most part of the time uninclosed and vacant. 
The company, having no immediate use for the same, suffered in- 

truders from time to time to enter upon the lands and 
216 ~=—cultivate the same for their own use. hatever fences they 
placed upon the same were generally carried away by the 
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necessitous and burned the next winter. The receivers, Greeley and 
Villard, were, by order of the court, in possession and control of said 
lands. They were appointed in November, 1876, and they and their 
successor in said suit, S. T. Smith, were not discharged until June 
14, 1879, and it was during the time of the receivership that the 
verbal treaties respecting the transfer of said lands occurred, and it 
was during said time that complainants pretend to have possessed 
themselves of said tract of land, but long after such pretense com- 
plainants received their deed back from Devereux and held and re- 
garded the trade to be off. 

Defendant expressly denies that the Kansas Pacific Company ever 
put the complainants or either of them in possession of said land, 
or, indeed, knew that they were in possession, and alleges that their 
inirusion, whatever it was, was against the said receivers, who were 
in possession under the orders of this court. It denies that the 
Kansas Pacific Company was ever under any obligation to execute 
to the complainants a deed for the 25} acres of land described in the 
bill or for the lands in Pottawatomie county, or that it was obliged 
to secure a deed from the trustees of said mortgages, or that it could 
do so, or that this court has power to compel said Kansas Pacific 
Railway Company to procure and execute said deeds, or that this 
defendant is obliged to execute any deeds for said lands or to pro- 
cure the trustees to execute any deeds, and states and shows to the 
court that it is contrary to the uses and practices of this court to 
compel such things or any of them to be done. The defendant 
denies that the receivers had any authority to contract for the ex- 
change of said lands or to make any disposition thereof without the 

order of the court or to acquire the “ Ferry tract” without 
217 ~—sthe order of this court, which was not given. 

X. Defendant further says that there is a great disparity 
in the value of the lands of defendant and the “ Ferry tract ;” that 
the said “ Ferry tract” is not worth more than fifteen hundred dol- 
lars, while the 25}-acre tract is worth at least forty thousand dol- 
lars, and the lands in Pottawatomie county two thousand dollars ; 
and though this disparity was not as great during the time the land 
was in the possession of the receivers, yet the 25}-acre tract was 
worth four or five times as much as the “ Ferry tract.” 

XI. And now this defendant says that as to all the matters and 
things in the bill of complaint contained not hereinbefore admitted, 
traversed, or denied it denies the same, and prays to be hence dis- 
missed with its reasonable costs to be adjudged to it in this behalf 
most unreasonably sustained. 

THE UNION PACIFIC RAILWAY 
COMPANY, . 
By J. P. USHER, Its Solicitor. 


Endorsed : No. 3455. Maria W. McAlpine & Nicholas McAlpine 
vs. The Union Pacific Railway Company. Answer. Filed Aug. 1, 
1883. A.S. Thomas, clerk. J. P. Usher, solicitor for defendant. 
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218 In the Circuit Court of the United States, District of Kansas. 


Maria W. McArpIneE and Nicnoras McArrine, Complainants, 
against 
Tue Union Paciric Rattway Company, Respondent. 


General replication of complainants to the answer of the defendant, 
The Union Pacific Railway Company. / 


This repliant, saving and reserving to himself all and all manner 
of advantages of exception which may be had and taken to the 
manifold errors, uncertainties, and insufficiencies of the answer of 
the said defendants, for replication thereunto, saith that he does and 
will aver, maintain, and prove his said bill to be true, certain, and 
sufficient in the law to be answered unto by the said defendants, 
and that the answer of the said defendants is very uncertain, evasive, 
and insufficient in the law to be replied unto by this repliant, with- 
out this, that any other matter or thing in the said answer con- 
tained material or effectual in the law to be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed or 
avoided, traversed or denied, is true; all which matters and a 
this repliant is ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays as in and by his said bill he 


hath already prayed. 
JAMES M. MASON, 
Solicitor for the Complainants. 


Endorsed : No. 3455. Maria W. McAlpine & Nicholas McAlpine 
against The U. P. R’w’y Co. (General replication. Filed Aug. 8, 
1883. A.S. Thomas, clerk. J. M. Mason, solicitor. 


219 WYANDOTTE, August 18, 1883. 
A. S. Thomas, clerk of the circuit court of U. S., dist. of 
Kansas. 


Dear Sir: Please issue dedimus potestatem appointing Sophie E. 
Mason commissioner to take the testimony of N. McAlpine and 
other witnesses, in Wyandotte county, in the case of Maria W. 
McAlpine and Nicholas McAlpine, complainants, against The Union 
Pacific Railway Company, respondent. Send same to my address. 
Miss Sophie is a notary public of Wyandotte Co., Kas., and may be 
mentioned as such in the dedimus case, No. 3455. 

Resp’ly, &c., J. M. MASON, 
Att’y for McAlpines. 


Endorsed: No. 3455. Maria W. McAlpine e¢ al. vs. Union Pac. 
R’y Co. Prec. to issue commission. Filed Aug. 21, 1883. A. S. 
Thomas clerk. O. B. E., 68. 
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Maria W. McAcptne and Nicnotas McA.ping, Complain- 
ants, S455 
US. 
Tue Unton Pactric Rattway Company, Defendant. 


Ava. 21, 1883. 


Now come the complainants, by J. M. Mason, their solicitor, and 
on their written precipe filed herein Sophie E. Mason is appointed 
commissioner to take depositions herein and a commission this day 
issued to her to take the depositions of N. McAlpine and others. 


Unitep States oF AMERICA, 
tg : 88: 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Leavenworth, 
in said district, on Monday, the 4th day of June, 1883, pro- 
220 ceedings were had and appear of record in words and figures 

following, to wit: 


V8. 
Tue Union Paciric Raitway Company, Defendant. 


Tuespay, Oct., 9, 1883. 


Now come the plaintiffs and comes also the defendant, each by 
their respective solicitors; whereupon, on application and affidavit of 
the said plaintiffs, herein filed, and by consent of defendant’s counsel, 
it is ordered that the defendant shall cause its proper officers to make 
and deliver to the plaintiffs, or file in this court to be read in evi- 
dence on the trial of this suit, copies of so much of the records of 
said company and of their files, documents, and papers as, 1, will 
show the communication from John P. Devereaux, late att’y for the 
Kansas Pacific Railway Company, to 8S. T. Smith, sup’t, in answer to 
which the telegram by 8. T. Smith was sent to said Devereaux from 
Wallace, Kansas, Nov., 19, 1879; 2, also so much of the records, 
files, and papers of the Leavenworth, Pawnee & Western Railroad 
Company as will show or tend to show in what capacity, if for 
the RK. R. Co., Sam’! Hallet acted for the said railroad company when 
he solicited and obtained the consent of owners of “Old Wyandotte 
Ferry tract,’ Wyandotte county, Kansas, mentioned in plaintiffs’ 
petition hereii, to allow said company to lay their iron across and 
over said tract to reach the steamboat landing from the main 
line or otherwise; 3, so much of the records of and the audit- 
ing of accounts of said railway company, to wit, of the Kansas 
Pacific Company, as will show, if contained in said records, in 
what capacity said John P. Devereaux acted in the purchase 
of the present site of Armstrong and Armstrong shops, and 
by what authority he acted in such transaction, and who paid the 

money for such land and adopted and ratified the acts and 

221 dealings of said Devereaux in reference to said purchase, 

commonly known as the Carr purchase; also all that the 
18—400 


Maria W. McALprINe and NicHotas McALpPrInNe, rey 
> 3455. 
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said records show in the same regard in all similar transactions 
and purchases made at any time by the company through or under 
the agency or official management of said Devereaux, including 
the exchange of lands set forth in the plaintiffs’ petition in this 
cause, if the records show any such authority; and it is further 
ordered that said copies of said records, files, documents, papers, and 
auditing of accounts, besides being duly attested, shall be accom- 
panied with the affidavit of the treasurer, secretary, or other proper 
officer of the defendant having the custody thereof, respectively, 
who, under oath, shall state that said records, files, documents, 
papers, and auditing of accounts are in truth and in fact the only 
and entire records, files, documents, papers, and auditing of accounts 
within the custody, control, and power of said company to produce 
in reference to the matters set out herein; and it is ordered that 
this shall be executed and the copies thereof furnished to the said 
plaintiffs or their solicitor of record herein or file the same with the 


clerk of this court on or before the November rule day, 1883. It is* 


further ordered that, if the said defendant upon filing the copies 
aforesaid shall file with the clerk of this court the affidavit of its 
solicitor that any portion of the said letters are privileged com- 
munications by reason of being addressed to its attorneys or coun- 


selors at law in the course of their professional employment, copies 


of such letters thus stated to be privileged may be sealed up before 
being deposited with the clerk, and shall so remain sealed until 
further order of this court berein; and it is further ordered that, 
if the company has not the papers above supposed or any of them, 
the company shall file the affidavit of the proper officer of said com- 

pany who in due course of business should be the custodian 
222 thereof that such papers are not in the possession of the com- 


pany. 


In the Circuit Court of the United States, District of Kansas. 


Maria W. McAcprneg, Plaintiff, 
against No. 3455. 
THE Union Paciric Rartway Company, Defendant. 


It is hereby agreed and stipulated by and between the parties to 
the above suit and their attorneysof record that the point of objection 
to the retaking of the testimony of Robert E. Carr in October 26, 1883, 
raised by Judge J. P. Usher, on the ground that there was no order 
of court for the retaking thereof, is waived, and that both the former 
and the later deposition of said Carr may be used in evidence on the 
trial of this cause, subject to such other objections for relevancy and 
competency as may be applicable to the case. 

Further, that above-entitled cause stand continued for trial until 
June term of said court, 1884. 

JAMES M. MASON, 


Att'y for Pts. 
J. P. USHER, For Def’t. 
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Endorsed: No.3455. Maria W. McAlpine vs. The Union Pacific 
Railway Co. Stipulation about depositions. Filed Nov. 28, 1883. 
A. S. Thomas, clerk. 


UnItTep STATEs OF AMERICA, \ ; 
Mstrict of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at the city of Topeka, in said 
district, on Monday, the 26th day of November, 1883, proceedings 
were had and appear of record in words and figures following, to 
wit: 


223 Maria W. McALprne eé al. 
v8. 3455. 
Tue Union Pactric R’y Co. 


Monpay, Dec. 3, 1883. 
Continued per stipulation. 


224 UnitTep STATEs OF AMERICA, \ 
State of Missouri, City of St. Louis, { ~* 


Be it remembered that on the 26th day of October, A. D. 1883, at 
the law office of C. M. Napton, No. 108 North Fourth street, in the 
city of St. Louis, in the State of Missouri, before me, Morrison Ren- 
shaw, a notary public in and for the city and State aforesaid, and 
duly commissioned and qualified under the laws of the United 
States to take depositions for use in the circuit court of the United 
States, personally appeared Adolphus Meier, David M. Edgerton, 
John D. Perry, Carlos S. Greeley, and Robert E. Carr, witnesses of 
sound mind and lawful age and witnesses for the plaintiffs in a 
civil suit now pending in the circuit court of the United States for 
the district of Kansas, wherein Maria W. McAlpine and Nicholas 
McAlpine are plaintiffs and The Union Pacific Railway Company 
are defendants; and the said witnesses, being by me first carefully 
examined and cautioned and duly sworn to testify the truth, the 
whole truth, and nothing but the truth, did thereupon severally and 
respectively depose and say : 


Apotpnus Meter, of lawful age, being by me duly examined, 
cautioned, and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth, deposeth and saith : 


Direct examination by J. M. Mason: 


lst interrogatory. State your name, age, residence, and occupa- 
tion. 
Answer to Ist interrogatory. Adolphus Meier; 73 years; St. Louis; 
merchant. 

2nd interrogatory. Were you ‘once a director of the Kansas Pa- 


cific Railway Co.? 
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: Answer to interrogatory 2nd. I was. 
225 3rd interrogatory. When was that? 
Answer to 8rd interrogatory. Well, I think that began 
in 1863; between 1860 and 1863. 
4th interrogatory. Were you a director in 1878? 
Answer to 4th interrogatory. I believe I was. | 
5th interrogatory. Do you recollect a certain trade of lands be- 
tween Maria W. McAlpine and Nicholas McAlpine and said railway 
Co.? 3 
Answer to 5th interrogatory. I do not. 
6th interrogatory. State if you can recollect anything concern- 
ing jt. 
A swer to 6th interrogatory. No; nothing positive about it. 
7th interrogatory. Do you recollect who presented the papers and 
correspondence upon which a certain action of the board of directors 
was based ? | 
Answer to 7th interrogatory. I don’t recollect anything of the 
whole transaction except generally. I cia’t give you details. 
8th interrogatory. State what you do recollect. 
Answer to 8th interrogatory. Nothing. 
226 9th interrogatory. I will try and refresh your memory by 
calling your attention to a copy of a letter written by Robert 
E. Carr, dated Feb. 28th, 1878, to T. F. Oaks, and ask you to read 
the same attached to the deposition of Sylvester T. Smith. 
Answer to 9th interrogatory. I have read the letter. 


10th interrogatory. After reading that lettercan you call to mind - 


any of the matters stated therein ? 
mage to 10th interrogatory. No; I have no positive recollection 
of it. 
11th interrogatory. I call to your attention a copy of an order 
issued by the board of directors, yourself one of the number, dated 
June 28th, 1878, and ask vou to read the same. 
Answer to 11th interrogatory. I have read it. 
12th interrogatory. State whether you can, upon reading the same, 
call to mind any of the events and transactions mentioned therein. 
Answer to 12th interrogatory. No; I do not recollect ; I have no 
doubt of the correctness of his proceedings. | 
13th interrogatory. Do you recollect who presented the papers 
and correspondence to you upon which that order was based ? 
Answer to 13th interrogatory. No; I do not. 
227 14th interrogatory. Do you recollect what was presented to 
you upon which that order was based ? 
Answer to 14th interrogatory. I have stated before that I have no 
recollection of the whole transaction. 
15th interrogatory. Are you at present a stockholder of the Kansas 
Pacific Railway Co.? 
Answer to 15th interrogatory. I am not. 
Seemed interrogatory. Were you at the time of the issuing of that 
er | | 
Answer to 16th interrogatory. I believe I was. 
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17th interrogatory. What amount of stock did you carry at that 
time ? 
Answer to 17th interrogatory. I do not recollect. 
18th interrogatory. A large amount? 
Answer to 18th interrogatory. Yes, sir. 
19th interrogatory. Do you recollect John P. Devereux and his 
connection with the company ? 
Answer to 19th interrogatory. I do. 
20th interrogatory. State what his relation and connection with 
the company was in 1878. 
228° Answer to 20th interrogatory. He was employed by the 
company, but I don’t recollect in what capacity at that time ; 
he was engaged in various branches. 
21st interrogatory. Had he been engaged for a long time in the 
service of the company at that time? 
Answer to 21st interrogatory. He had. 
22nd interrogatory. Dating from what period, about? 
Answer to 22nd interrogatory. I am not positive, but about 1864, 
I should say. 
~% interrogatory. Was he one of the early promoters of the 
road ? 
Answer to 23rd interrogatory: He was. 
24th interrogatory. Was his history wrapped up with the affairs 
of the road ? 
Answer to 24th interrogatory. It was. 
25th interrogatory. Was he usually and frequently entrusted with 
affairs of much importance in regard to land transactions ? 
Answer to 25th interrogatory. He was. 
26th interrogatory. Was he the principal agent of the company 
in ie Pe and effecting sales, transfers, and exchanges of 
and ? 
229 Answer to 26th interrogatory. He was land agent at one 
time; he sold the lands of the company subject to the appro- 
bation of myself, as trustee, and of the president of the road. 
27th interrogatory. Was he a true and faithful officer? 
Answer to 27th interrogatory. Very much so. 
28th interrogatory. Did he ever undertake to perform things for 
which he had no authority ? 
; Answer to 28th interrogatory. I don’t think he would have done 
that. 
29th interrogatory. Did he not at one time negotiate and consum- 
mate a purchase of property for the Armstrong shops for the benefit 
of the Co.? : 
Answer to 29th interrogatory. I do not recollect that portion of it. 
30th interrogatory. What official position did you hold in 1878 
other than director in your relations to the company? 
Answer to 30th interrogatory. I think I was vice-president. 
3list interrogatory. In June, 1878? 
Answer to 31st interrogatory. I believe I was. I have been vice- 
president and president. 
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230 $2 interrogatory. What was Mr. Villard’s relation to the 
company ? 

Answer to 32nd interrogatory. Mr. Villard was made receiver 
with Mr. Carlos S. Greeley ; they were the receivers. 

33 interrogatory. State whether Mr. Villard was a stockholder at 
the time he acted as receiver. 

Answer to 33rd interrogatory. I don’t know. 

34th interrogatory. What position did he hold in the company’s 
affairs other than that of receiver? 

Answer to 34th interrogatory. I think that was all. 

35th interrogatory. Do you know or can you set forth any other 
matter or thing which may be of benefit or advantage to the parties 
at issue in this cause or either of them, or that may be material to 
the subject of this your examination or the matters and questions 
in this cause? If yes, set forth the same fully at large in your an- 
swer. 

Answer to 35th interrogatory. I don’t know of anything. 


Cross-examination by Judge UsHEr: 


1st cross-interrogatory. Mr. Meier, do you recollect whether Mr. 
Devereux, in 1876, was in the service of the railway Co. or the re- 
ceivers and received his pay from the receivers ? 
231 Answer to Ist cross-interrogatory. If I recollect right, the 
receivers were appointed in 1876, and he was in the employ 
of the receivers after 1876. 
2nd cross-interrogatory. Had Mr. Devereux at one time been the 
land commissioner to sell the congressional lands ? 
Answer to 2nd cross-interrogatory. He had. 
3rd cross-interrogatory. Who succeeded Mr. Devereux ? 
Answer to 3rd cross-interrogatory. Mr. Gilmore. 
4th cross-interrogatory. Do you know of any special engagement 
of Mr. Devereux by the railway Co. to enter into any transaction 
with McAlpine ? 
Answer to 4th cross-interrogatury. I have no positive recollection. 
5th cross-interrogatory. Do you recollect whether or not Hallett 
or somebody else had arranged for the shop ground down at Arm- 
strong before you came into—before you were connected with the 
company ? 
Answer to 5th cross-interrogatory. I do not recollect positively ; 
I rather think he had made some arrangements. 
6th cross-interrogatory. Perhaps you may remember that when 
you first went up there after Hallett’s death he had some temporary 
shops down at Armstrong. : 
Answer to 6th cross-interrogatory. Yes, sir; I remember that. 
232 7th cross-interrogatory. Would it be your recollection that 
those shops were up there before you became interested in 
the company ? : 
Answer to 7th cross-interrogatory. I rather think they were, but 
the company extended them largely afterwards. : 


a 
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Redirect examination by J. M. Mason: 


1st interrogatory. Mr. Meier, is it not true that Mr. Devereux was 
often engaged and employed by the railway Co. to negotiate and 
enter into land transactions during his connection with the com- 
pany other than those which related to the land grant sales—trans- 
actions of a miscellaneous character? 

Answer to Ist interrogatory. There may have been a few transac- 


tions of that kind, but certainly not many 
ADOLPHUS MEIER. 


233 Davin M. EpeGerton, of lawful age, being by me first duly 
examined, cautioned, and solemnly sworn to testify the truth, 
the whole truth, and nothing but the truth, deposeth and saith: 


Direct examination by J. M. Mason: 


lst interrogatory. What is your name, age, residence, and occu- 
pation ? 

Answer to Ist interrogatory. My name is David M. Edgerton ; 
age, 47 years ; residence, St. Louis; my occupation is a general busi- 
ness one. 

2nd interrogatory. Were you formerly connected with the Kansas 
Pacific Railway Company? 

Answer to 2nd interrogatory. Yes, sir. 

3rd interrogatory. State what your connection was. 

Answer to 3rd interrogatory. I was secretary of the Kansas Pacific. 

4th interrogatory. When? 

Answer to 4th interrogatory. From May, 1875, to the latter part 
of 1878. I was vice-president during the years ’76, 77, and part 
of ’78. 

5th interrogatory. Were you also one of the directors in 1878? 

Answer to 5th interrogatory. Yes, sir. 

6th interrogatory. ere you acting presidqit July 26th, 

1878? 
234 Answer to 6th interrogatory. I was acting president in 
July, 1878. 

7th interrogatory. I call your attention to a copy of a letter at- 
tached to the deposition of John P. Devereux, mts “Exhibit B,” 
dated July 26th, 1878, purporting to be signed by John P. Dev- 
— ca ask you if you recollect receiving the original of that 
etter? 

Answer to 7th interrogatory. I recollect receiving a letter to the 
same purport as this; whether this is an identical copy I cannot 
state. 

8th interrogatory. Please read the same and refresh your memory, 
and after doing so state what, if any, answer you made to said com- 
munication, to the best of your recollection and belief. 

Answer to 8th interrogatory. My recollection about the whole 
matter is that I had one or two letters from Judge Devereux asking 
me for my knowledge in regard to the execution of the deed; if 
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it had been executed, and where it was, or, if it had not been exe- | 


cuted, if I would execute it and send it to him.’ 

9th interrogatory. What deed did he allude to? | 

Answer to 9th interrogatory. The deed conveying land to McAl- 

ine. 

10th interrogatory. What land ? 

Answer to 10th interrogatory. I cannot state, except that I under- 
stood it to be the land that was proposed to be given hii in ex- 
change for land owned by him at Wyandotte. My recollection is, 
further, that I could not tell Judge Devereux whether or not Mr. 

Carr, the former president, had executed the deed; that I 
235 _— searched for it, but was unable to find it. My further recol- 

lection is that I told Judge Devereux or wrote him that if he 
assumed the authority for my doing so I would execute the deed, 
but the road then was in the hands of a receiver or receivers and 
this was a company act. I knew nothing about the transaction 
myself nor where the property laid or its value or the consideration. 
The transaction had been carried on by Mr. Carr, the general super- 
intendent of the road, and Judge Devereux and I never partici- 
pated in it. 

11th interrogatory. Do you know who was delegated as an officer 
of the company to draw up the final papers ? 

Answer to 11th interrogatory. No, sir; except by information. 

12th interrogatory. In acting upon the proposition for an exchange 
of lands submitted to you, upon which the order of June 28th, 1878, 
is based, which I now call your attention to, attached to the original 
answer of defendant herein, do you recollect, after reading the same, 
who presented the papers and correspondence upon which that action 
was based ? 

Answer to 12th interrogatory. Mr. Carr, [ think, the president ; 
he had them all. : 

13th interrogatory. Did he present them for your consideration ? 

Answer to 13th interrogatory. He presented them for the consid- 
eration of the board. | 

14th = And the matter was discussed at the 

time 
236 Answer to 14th interrogatory. The matter was discussed. 
15th interrogatory. And the resolution shows the conclusion 
and action of the board. Was that considered by you at the time 
- —- to the proposition as submitted to you at the time by 
r. Carr 


Counsel for defendant objects to the question, because it is not 
proved what the witness has testified of the propositions Mr. Carr 

resented, and because it is not competent for the witness to give 
information or to declare what he considered or what was considered 
when such consideration was reduced to writing. 


Answer to 15th interrogatory. Yes, sir; within the provisions of 
the resolutions that was considered as giving the president authority 
and discretion to conclude the trade if he found nothing in the way 


' of the interest of the company. 


? 
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16th interrogatory. On the terms proposed in the correspondence 
and propositions then submitted to you if he, Carr, saw fit ? 

Answer to 16th interrogatory. I presume so, although I don’t 
recollect what the terms were. 

17th interrogatory. You have been present during the above ex- 
amination of Mr. Carr, a witness herein, and heard what he had to 
say as to the terms upon which that exchange was agreed, have you ~ 
not ! 

Answer to 17th interrogatory. I overheard partially, but don’t 
recollect. 


Cross-examination by Judge UsHER: 


1st cross-interrogatory. Did you ever execute any deed to McAl- 
pine? . 
237 Answer to Ist cross-interrogatory. Not according to my 
recollection. 

2nd cross-interrogatory. Do you know whether any deed ever was 
executed to him by anybody in accordance with this resolution of 
June 28th, 1878? 

Answer to 2nd cross-interrogatory. I do not. 

3rd cross-interrogatory. Did , 0: ever see any deed ? 

Answer to 3rd cross-interrogatory. I did not. 

4th cross-interrogatory. Have you any recollection of the contents 
of a deed supposed to have been presented by Mr. Carr on the 28th 
of June, 1878 ? 

Answer to 4th cross-interrogatory. I have not. 

Sth cross-interrogatory. Have you any recollection of seeing that 
paper after that date? 

Answer to 5th cross-interrogatory. I have not. 

6th cross-interrogatory. Have you any recollection, indeed, of see- 
ing it, then? | 
_ Answer to 6th cross-interrogatory. I have not. 

7th cross-interrogatory. During all the time that you were con- 
nected with this company in any capacity after the 28th of June, 


1878, did you hear from anybody, except Devereux, anything in 


respect to this exchange of lands? 
238 Answer to 7th cross-interrogatory. I think not; I have no 
recollection. 
8th cross-interrogatory. Were you ever notified by Devereux or 
McAlpine or either of them that the taxes had been paid upon these 
landy while you were connected with the company ? 
Answer to Sth cross-interrogatory. Not that I recollect. 
9th cross-interrogatory. You were the chief officer of the company, 
I believe, up to the time of the election of Mr. Sidney Dillon as pres- 
ident ? 
Answer to 9th eross-interrogatory. Yes, sir. 
10th cross-interrogatory. Do you recollect what time he was made 
president? 
Answer to 10th cross-interrogatory. In the early part of 1879. 
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11th cross-interrogatory. Did you continue to be vice-president of 
the company after Mr. Dillon was elected ? : 

Answer to 11th cross-interrogatory. Yes, sir. 

12th cross-interrogatory. For how long ? 

Answer to 12th cross-interrogatory. Up to its consolidation with 

the Union Pacific, which was about Jan. 24th, 1880. 
239 13th cross-interrogatory. During all that time, from the 
28th of June on, you had no communication with Mr. Mc- 

Alpine with respect to this exchange of land ? 

Answer to 138th cross-interrogatory. Not that I remember of. 

14th cross-interrogatory. Did you know at that time, at the time 
of the adoption of this resolution, that there was involved in the 
exchange a quarter section of congressional lands? 

Answer to 14th cross-interrogatory. I don’t remember the lands 
that were to be exchanged. 

15th cross-interrogatory. Are you able to say now that the pre- 
amble or recital of this resolution, together with the resolution it- 
self as recorded, do not contain the exact facts? 

Answer to 15th cross-interrogatory. I am not. | 

—_ cross-interrogatory. Have you any recollection what did 
occur ? 

Answer to 16th cross-interrogatury. Nothing but the information 
conveyed by the resolution. | 

17th-cross-interrogatory. So far as you know, did the company 
while you was president or vice-president convey any authority 
upon Mr. S. 'T’. Smith to carry out this trade or to enter into any 
negotiations with McAlpine? 

Answer to 17th cross-interrogatory. I do not know. 


Redirect examination by J. M. Mason: 


240 Ist interrogatory. In reference tothe land to be exchanged, 
what lands were to be exchanged and the exact terms and 

details ofthetrade? You depended, at the time of the making of said 
order, upon the relations, representations, correspondence, and papers 
then submitted to you by Mr. Carr, did you not? 

Answer to Ist interrogatory. Yes, sir; entirely. | 

2nd interrogatory. And delegated power therein to consummate 
the trade upon the basis set forth in such papers and correspondence 
to the president ? 

Answer to 2nd interrogatory. Yes, sir. 

D. M. EDGERTON. 


JoHN D. Perry, of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth, deposeth and saith : 


Direct examination by J. M. Mason : 


ist interrogatory. State your name, age, residence, and occupation. 
Answer to Ist interrogatory. John D. Perry; my age is 68 years; 
residence, St. Louis; I am president of the Laclede Bank. 
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2nd interrogatory. Are you the same John D. Perry who was for- 

merly a director of the Kansas Pacific Railway Co.? 
Answer to 2nd interrogatory. Yes, sir. 

241 3rd interrogatory. In the year 1878? 
Answer to Brd interrogatory. Yes, sir. 

4th interrogatory. I now call your attention to a copy of a letter 
of Robert E. Carr, dated Feb. 26th, 1878; copy of a letter written 
by John P. Devereux to Robert E. Carr June, 1878; also a copy of 
an order issued by the board of directors, dated June 28th, 1876— 
papers which are attached to the deposition and original answer in 
this case; have you read the three alluded to? 

Answer to 4th interrogatory. I have read them. 

5th interrogatory. After refreshing your memory from the inspec- 
tion of those papers, can you call to mind any of the features of the 
transaction or transactions therein? 

Answer to 5th interrogatory. I cannot, except I see that I was in 
the board of directors and the authority seems to have been pro- 
posed for the exchange, and I would have no recollection of that at 
all except I see my name there, and I discover by that paper that I 
seconded the motion of Mr. Meier to the transaction, but it has es- 
caped me absolutely. I did not know that there was such a trans- 
action. 

6th interrogatory. Do you know who presented the proposition 

and the basis upon which this action was made? 
242 Answer to Sis taheennentene. I have no recollection at all, - 
except just what is stated in that paper. 


Cross-examination by Judge UsHER: 


1st cross-interrogatory. I understand you, Mr. Perry, to say that 
after seeing the copy of the resolution of the board you have no rec- 
ollection of being present at all, but assumed that you were there? 
Answer to Ist cross-interrogatory. That is all the reason that I 


do it. 
JOHN D. PERRY. 


Cartos S. GREELEY, of lawful age, being by me first duly exam- 
ined, cautioned, and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, deposeth and saith : 


Direct examination by J. M. Mason: 


1st interrogatory. State your name, age, residence, and occupa- 
tion. 

Answer to Ist interrogatory. Carlos S. Greeley ; age, 70 years ; 
residence, St. Louis; occupation, that of merchant. 

2nd interrogatory. Formerly of the Kansas & Pacific Railway 
Co.? 

Answer to 2nd interrogatory. I was a director in the Kansas Pacific 
Railway Co. | ' 

3rd interrogatory. What official position did you hold in 1878 in 
your relations to the Kansas Pacific Railway Co.? 
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243 Answer to 3rd interrogatory. In 1878 I was one of the re- 
celvers. 3 

4th interrogatory. At the time you were receiver were you 
a stockholder in the company ? 

Answer to 4th interrogatory. Yes, sir. 

5th interrogatory. What amount of stock did you then carry—a 
large amount? 

Answer to 5th interrogatory. A large amount; yes, sir. 

6th interrogatory. Did you, during the year 1878, hold any official 
position except that of receiver ? 

Answer to 6th interrogatory. I had no position whatever at the 
time I was receiver. I resigned as director, treasurer, and every- 
thing else. 

7th interrogatory. But you was the owner of a large amount of 
stock ? 

Answer to 7th interrogatory. Yes, sir. 

8th interrogatory. I now call your attention to a copy of a letter 
attached to the State-Line deposition of Sylvester T. Smith, dated 
Feb. 26th, 1878, signed by Robert E. Carr, directed to T. F. Oaks, and 
upon which is an endorsement as follows: “J.P. D., go ahead with 
this, T. F. O,” and ask you to read the same; also copy of another 
letter, dated June 13th, 1878, written by John P. Devereux to Robert 

E. Carr, > one attached to deposition of John P. Dev- 
244 ~=ereux as “ Exhibit B,” which I ask you to read; also a copy 
of an order certified by Amos H. Calef, secretary of the Union 
Pacific Railway Co., dated June 28th, 1878, attached to the original 
answer of defendant herein. Have you read these papers? 
P gad to 8th interrogatory. I see these papers and what they set 
orth. 

9th interrogatory. After refreshing your recollection from these 
papers will you state what your recollection is in regard to the ex- 
change of lands pointed out by those documents? 

Answer to 9th interrogatory. I recollect that on one occasion we 
were at Wyandotte and down at that landing where we used to land 
boats loaded with ties, and Mr. Carr, if I recollect right, stated that 
Mr. McAlpine wanted to make a certain trade with us, in which, I 
think, our right.of way was involved and certain other propert 
that was to be traded for that; what that property was or how muc 
there was of it I don’t recollect; wouldn’t undertake to say. 

10th interrogatory. To whom were the details of the working up of 
this trade del at the time ? 

_ Answer to 10th interrogatory. 1 think Judge Devereux had the 
thing in hand; that’s my impression. 

11th interrogatory. Was he at that time the recognized agent of 
the said company for the purpose of working up this trade and 
other matters of like character in regard to i estate transactions? 

. Answer to 11th interrogatory. I don’t know that he was the 

245 recognized agent of the company; he had certain duties to 

w — when he cet called upon (on de them ; I could 

not say e was appointed an agent to close up this transaction, 
because I do not know such to be vies < 
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12th interrogatory. For what purpose did you look at this ferry 
landing, and at whose suggestion ? 

Answer to interrogatory 12th. Well, I don’t know as it was any 
one man’s particular suggestion ; there were several of us there. 

13th interrogatory. And you went to see it for the purpose ef con- 
summating this exchange? , 

Answer to 13th interrogatory. I don’t know whether we went 
specially for that or some other purpose, but we were there when the 
matter came up; we had a steamboat there at the time unloading 
ties. 

14th interrogatory. Did that matter afterwards come before the 
board of directors for their action ? 

Answer to 14th interrogatory. I cannot swear to that; the record 
will show that. : 

15th interrogatory. Do you recollect the order of June 28th, 1878? 

Answer to 1dth interrogatory. I don’t recollect; I resigned when 
I took the receivership, as I stated before. 

16th interrogatory. Was there a harmony and an agreement be- 

tween the officers of the receivership and the then officers of 
246 the company as regards the advisability of carrying out this 
proposition for an exchange ? 

Answer to 16th iuterrogatory. [I don’t know that I ever heard the 
subject mentioned. 

17th interrogatory. Do you recollect of any discord or any dis- 
agreement at the time between the officers of the company and the 
officers of the receivership as to the proposed exchange? 

Answer to 17th interrogatory. I don’t know that it was ever 
brought before me; I have no recollection that it was. I am now 
speaking of the time that I was receiver. 

18th interrogatory. What is your recollection in regard to whether 
or not the arrangement was made between the McAlpine parties 
and the railway Co. for the exchange of these lands? 

Answer to 18th interrogatory. I have no recollection beyond what 
I have stated in regard to it. 

19th interrogatory. Will you state what official position Judge 
Devereux occupied in his relations to the company’s affairs from 
1864 up to 1879? 

Answer to 19th interrogatory. I resigned when I accepted the re- 
ceivership, which was in 1876. 

20th interrogatory. Was he one of the early promoters and offi- 
cers of the road ? 

Answer to 20th interrogatory. Yes, sir. 

2ist interrogatory. He was connected with the railway com- 

any? 
247 ‘ Anais to 21st interrogatory. He was connected with it in 
various capacities of various kinds. 


Cross-exataination by Judge UsHEr : 


Ist cross-interrogatory. At the time you were over there and that 
the boat was at the landing do you remember whereabouts the boat 


~ had landed with respect to the railroad track ? 


~ 
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Answer to 1st cross-interrogatory. My impression is that it was 
up the river—above where the company owned some stores. 

2nd cross-interrogatory. They were landing on the levee? 

Answer to 2nd cross-interrogatory. Yes, sir. 

8rd cross-interrogatory. Do you remember that the city of Wyan- 
dotte, when we first owned the shops above the levee, and had some 
talk of their giving us the levee? 

Answer to 3rd cross-interrogatory. Yes, sir. 

4th cross-interrogatory. It was upon that property where the boat 
landed that time? 

Answer to 4th cross-interrogatory. It was there that I understood 
the property to be—where this landing was. 

5th cross-interrogatory. I want you to understand that my in- 
quiry is whether the boat was up against the property which you 

understand the city to have given us. 


| 248 Answer to 5th cross-interrogatory. That was my under- 


standing at the time. 


Counsel for plaintiff objects to the last question and answer on 
account of its being proof of title by verbal testimony in the absence 
of the record and without proof from the record. 


6th cross-interrogatory. As to this particular property that the 
McAlpines claim, do you know that the board had ever deputed Mr. 
Devereux to do anything about it with the McAlpines ? 

— to 6th cross-interrogatory. No, sir; I was not in the 
ard. 

7th cross-intei::ogatory. You have no recollection of any applica- 
tion ever having been made to you or to you and Villard for an ex- 
change of these lands, have you ? 

Answer to 7th cross-interrogatory. There was never any made to 
me to my recollection. 

8th cross-interrogatory. Mr. Villard was your co-receiver ? 

— to 8th cross-interrogatory. Co-receiver, and lived in New 
ork. 

9th cross-interrogatory. Did you ever agree, either as an officer of 
the company, director, or any other official position you had or as 
receiver, to make any exchange with McAlpine? 

Answer to 9th cross-interrogatory. I have no recollection of ever 
attending any meeting where the matter was brought up; have no 
eieeay re of it now. The records will show better than my recol- 

ection. . 
249 10th cross-interrogatory. The only recollection you have 
upon the subject was when you were at that boat ? 

Answer to 10th cross-interrogatory. Yes, sir; that’s the only recol- 
lection I have. 

11th cross-interrogatory. You remember of the company’s getting 
a tract of land from Mrs. Walker near where the shops were ? 

Answer to 11th cross-interrogatory. Yes; I had thatpointed out 
to me as property belonging te the company, but I don’t know how 
or in what way they got. it. 

12th cross-interrogatory. Did you and others vf your associates 


}- 
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advance large sums of money to the company—about $1,000,000— 
to enable it to pay its taxes, &c., and did you take, through Judge 
Devereux as security, certain lands of the company in or about 
Wyandotte to protect you; do you remember that? . | 

Answer to 12th cross-interrogatory. We had a mortgage. 

13th cross-interrogatory. Was Judge Devereux the trustee ? 

Answer to 13th cross-interrogatory. Under that mortgage, I don’t 
think sv. I allude now to the funding mortgage. 

14th cross-interrogatory. Do you remember that the company 
made a mortgage to secure about $1,000,000, which was called the 
Devereux mortgage ? | 

Answer to 14th cross-interrogatory. Yes. 

15th croms-interrogatory. That was the Devereux mortgage, wasn’t 

it 7 
250 Answer to 15th cross-interrogatory. It was for the benefit 
of the creditors who advanced money to the company. 

16th cross-interrogatory. Were you one of the parties that made 
the advance? 

Answer to 16th cross-interrogatory. Yes, sir. 

17th cross-interrogatory. Do you recollect a mortgage called the 
funding mortgage ? 

Answer to 17th cross-interrogatory. Yes, sir. 

18th cross-interrogatory. Do you recollect that these lands. that 
were in the Devereux mortgage were embraced in the funding mort- 

7 Sucuhan, trustees ? 


Counsel for plaintiffs objects to anything but the records being 
used in proof of title. 


Answer to 18th cross-interrogatory. Yes, sir. 
19th cross-interrogatory. Do you recollect that these same monies 
that those mortgages were made to secure were afterwards secured 


‘by what was called the consolidated mortgage ? 


Answer to 19th cross-interrogatory. Yes, sir. 
20th cross-interrogatory. That was the way of it? 
251 Answer to 20th cross-interrogatory. Yes, sir. 
21st cross-interrogatory. Was it through the making of the 
consolidated mortgage that the funding mortgage and the Devereux 
mortgage was taken up and you got your pay? 

Answer to 21st cross-interrogatory. The funding bonds secured by 
the funding mortgage was taken up and a new mortgage given on 
the property to secure the Kansas Pacific consols. 

22nd cross-interrogatory. Then what I want to know is whether 
the consolidated mortgage, so called, covered all these debts and 
secured all these debts which had been secured by the funding 
mortgage and the Devereux mortgage. 

Answer to 22nd cross-interrogatory. Yes, sir. 

23rd cross-interrogatory. Until the consolidated mortgage was ex- 
ecuted were these debts secured by the funding mortgage and the 
Devereux mortgage, and were they paid and secured by the consol- 
idated mortgage ? 

Answer to 23rd cross-interrogatory. Yes, sir. 
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Redirect examination by J. M. Mason: 


1st interrogatory. You spoke, in your cross-examination, of the 
city of Wyandotte giving a certain tract of land known as the Jevee 


to the 20 A Do you mean by that that they conveyed it bya — 


deed to the company? : 
252 Answer to 1st interrogatory. I don’t know whether it was 
ever conveyed by deed or not; the records will show that. 
2nd interrogatory. What do you mean by giving; do you mean 
that there was a grant, a deed ? 
Answer to 2nd interrogatory. Yes, sir; I understand that the city 
of Wyandotte gave it. 
ard interrogatory. Did your company ever own that levee? 
Answer to 3rd interrogatory. I don’t know whether they ever con- 
veyed it or not. 
4th interrogatory. You only knew where the steamboat landed at 
the particular time that you were up there? 
Answer to 4th interrogatory. I am only speaking of that time. 
5th interrogatory. Was Mr. Villard, the receiver, also, at the time 
of its receivership, a stockholder in the company? 
Answer to 5th interrogatory. I don’t know whether he had any 


stock or not; I think he did. 
CARLOS S. GREELEY. 


Rosert E. Carr, of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth, deposeth and saith: 


253 Counsel for defendant objects to the taking of the deposi- 

tion of this witness on the ground that his deposition has 
been taken in this cause previous to the present time, and that there 
is no order of court to retake the deposition of this witness. 


Direct examination by J. M. Mason: 


Ist interrogatory. What is your name, age, residence, and occupa- 
tion ? 

Answer to lst interrogatory. Robert E. Carr; my age is 56 years; 
residence, St. Louis; my occupation of that of merchant, retired. 
_ 2nd interrogatory. Are you the same Robert E. Carr whose depo- 
sition was taken in this cause?’ 

Answer to 2nd interrogatory. My deposition has been taken once 
before in this cause. 

3rd interrogatory. I here present you with a copy of your letter 
to Sup’t T. F. Oaks, of Feb. 26th, 1878; copy of a Piva from John 
P. Devereux to you, dated June 13th, 1878, a copy of which is at- 
tached to the State-Line deposition of Sylvester T. Smith, to which 
is attached an endorsement, signed T. F. Oaks, in the words, “J. P. 
D.: Go ahead with this. T. F. 0.;” also a copy of an order of the 
board of directors of the Kansas Pacific Railway Co., of June 28th, 
1878, concerning the exchange of land with the McAlpine parties, 
_ attached to the original answer of the defendant herein ; also a plat 
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of the Walker Ferry tract, marked “ Exhibit B,” attached to the depo- 
sition of Nicholas McAlpine; all of which are evidence in this suit. 
Have you read them all? 

254 Answer to 8rd interrogatory. I have read them. 

4th interrogatory. After refreshing your recollection I ask 
you to state as definitely as possible what was the nature of the 
proposition submitted by you to the said Kansas Pacific Railway 
Co. before and at the time of the making of said order of June 28th, 
1878. 

Answer to 4th interrogatory. The proposition was to exchange a 
certain piece of land in Wyandotte and a quarter section of land for 
what was known as the Walker Ferry tract, or a portion of it, which 
the company was then using for landing for ties. 

5th interrogatory. Was it the same proposition as the one men- 
tioned in your letter to T. F. Oaks of Feb. 28th, 1878? 

Answer to 5th interrogatory. Yes, sir. 

6th interrogatory. State whether or not that proposition so sub- 
mitted by you to said Kansas Pacific Railway Co. at that time, and 
mentioned in your letter to T. F. Oaks of Feb. 26th, 1878, was the 
same proposition in all respects as the proposition mentioned by 
John P. Devereux in his letter to you of j une 13th, 1878. 

Answer to 6th interrogatory. It was, with this exception: That 
there was a cloud upon the title of the Ferry tract, and it was re- 
quired of McAlpine to remove that and make a clear title to the 

property. 
255 7th interrogatory. Before the final delivery of the deed? 
Answer to 7th interrogatory. Yes, sir. 

8th interrogatory. State on what basis relating to the exchange 
of land you were acting when you submitted to the board of directors 
said proposition for said exchange of lands. 

Answer to 8th interrogatory. My answer and the letters referred 
to stated as clear as I can. 

9th interrogatory. State what papers, letters, maps, or plats you 
submitted to the said board of directors at the time you presented 
such proposition. 

Answer to 9th interrogatory. I had a plat, but cannot identify 
this now submitted to me as the same. The plat that I had and 
the papers came from the gen. sup’t of the road and Jubn P. Dever- 
eux, who had during my connection with the road been in charge 
of the right of way. 

10th interrogatory. Were these papers mentioned by you and 
the plat presented to the board of directors as they came to you 
from said officers ? 

Answer to 10th interrogatory. 1 cannot say that they were pre- 
sented to the board as they came to me, but all papers and plats in 
connection with the matter were submitted to the board whenever 
action was taken or when discussion was had pertaining to it. 

11th interrogatory. Was this matter fully discussed and 
256 understood by the board of directors at the time of their 
action ? 
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Answer to 11th interrogatory. I cannot say what each member of 
the board fully understood; it was a matter of discussion. 

12th interrogatory. State what, if any, verbal explanations were 
made at the time other than those specifications contained in the 
papers, if you recollect any. 

Answer to 12th interrogatory. My recollection does not serve me. 

13th interrogatory. Why did not the board of directors in making 
the said order mention the quarter section of land to be deeded to 
the McAlpine parties as contemplated in your letter of Feb. 26th, 
1878, and Devereux’ letter of June 13th, 1878? 


Counsel for defendant objects to the last question because it calls 
for his information as to the operation of the directors and as in- 
competent to prove anything except what the board of directors did 
and recorded at the time. 


Answer to 13th interrogatory. I do not know. 
14th interrogatory. What was your official position in relation to 
said board of directors at that time, June 28th, 1878 ? 
Answer to 14th interrogatory. I think I was president of the com- 
pany ; the president was elected from the board. 
15th interrogatory. In your understanding of your action 
257 at the time in voting for said order did you conceive in your 
own mind that the order of June 28th, 1878, was an assent 
to the propositions contained in said papers you have mentioned ? 


Counsel for defendant objects to the last question on the ground 
that the order as entered cannot be contradicted by proof to enlarge 
or contradict it or make it read different from the record. 


Answer to 15th interrogatory. It was my impression that the ex- 
change was sanctioned by the board upon the basis recommended 
by the land commissioner and gen. sup’t of the road. 


Counsel for defendant objects to this answer because the witness 
states the operations of his own mind and not what was said at the 
time. 


16th interrogatory. Will you state what, if anything, was said at 
the time that you can recollect which led you to the above conclu- 
sion? 

Answer to 16th interrogatory. I don’t recollect what was said at 
the meeting. 

17th interrogatory. State whether you derived such impression 
from the connection of the papers before mentioned with the trans- 
actions, and also the discussions which followed upon the subject. 


Counsel for defendant objects to the last question because it is in- 
competent for the witness to prove how he derived an impression. 


Answer to 17th interrogatory. In answer I state that it was my 
habit and custom to submit all papers in my possession and 

258 all knowledge that I had to the board upon any matter under 
consideration by it. 
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18th interrogatory. Did you make any exception to that habit at 
this time? 

Answer to 18th interrogatory. I don’t think I did. 

19th interrogatory. Will you please take the plat referred to and 
point ont, if you know, the part of the Walker Ferry tract which was 
embodied in the proposition contained in Devereux’ letter of June 
13th, 1878 ? 

Answer to 19th interrogatory. I do not know which it is. Mr. 
McAlpine had never removed the bar or cloud on the title of his 
land when I left the company. 


Cross-examination by Judge UsHER: 


Ist cross-interrogatory. Did you know anything about this prop- 
erty except that you derived it from information from Oaks and 
Devereux ? 

Answer to Ist cross-interrogatory. I did not know the property at 
all, except that the officers of the transportation department and 
Judge Devereux frequently pressed it to my notice as being neces- 
sary for the pur of handling ties for the use of the company, 
which ties were being received by steamboat. 

2nd cross-interrogatory. Did you hear anything about this from 
others of them until this correspondence commenced ? 

Answer to 2nd cross-interrogatory. I think I heard first about it 

from a claim coming up to me from McAlpine for the use of 
259 this land upon which the company had received these ties from 

the steamboats. He presented, if I recollect right, a claim 
for the use of it, which I refused. 

3rd cross-interrogatory. Did you know at the time that the rail- 
road track of the company, when the road was constructed from 
Wyandotte, ran over this Ferry tract ? 

Answer to 3rd cross-interrogatory. I did not. 

4th cross-interrogatory. Did you know what rights the company 
had, if any, with respect to that tract ? 


Counsel for plaintiffs objects to anything outside of the record as 
to rights of parties. 


Answer to 4th cross-interrogatory. I relied upon Judge Devereux 
for information as to the rights of the company, he having been in 
charge of the right of way. 

5th cross-interrogatory. Did you know that there was a street 
running down along the north end of this Ferry tract from east to 
west, in Wyandotte, and whether the ties were landed in that street? 

Answer to 5th cross-interrogatory. I knew there was a street in or 
about this tract, but my information was to the effect that it was not 
sufficient to contain the number of ties which the company at that 
time was receiving. 

6th cross-interrogatory. Do you know whether or not at the time 
of these transactions the property was in control of the receivers ? 

Answer to 6th cross-interrogatory. It was. 
260 7th cross-interrogatory. Were you advised or did you know 
that the receivers in contracting for ties contracted for them 
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to be delivered on the levee at Wyandotte, and that it was the busi- 
ness of the contractors to deliver ties and not the company to find a 
place for them ? , 

Answer to 7th cross-interrogatory. The ties delivered to the com- 
pany could not be removed as fast or as quick as they were landed, 
and they frequently laid there some time. 

8th cross-interrogatory. Do you know whether they laid north of 
the street or in the mouth of the street or where? 

Answer to 8th cross-interrogatory. I do not. 

9th cross-interrogatory. Do you know that in point of fact they 
laid upon the ground that was called the Ferry tract? . 

Answer to 9th cross-interrogatory. I only knew it through the in- 
formation given me. 

10th cross-interrogatory. Do you know whether that Ferry tract 
had any enclosure about it at all? 

Answer to 10th cross-interrogatory. I do not. 

11th cross-interrogatory. Did you know whether or not this Ferry 
tract and the pest all along from the mouth of the Kansas river 
up to the Missouri had been used by the company as a landing place 

and by boats? 
261 Answer to 11th cross-interrogatory. I understood that the 
ground which was used for ties was the private property of 

McAlpine. 

12th cross-interrogatory. Then it was because of that understand- 
ing that you were led to believe the trade would be a proper one to 
be made ? 

Answer to 12th cross-interrogatory. Yes, sir. 

13th cross-interrogatory. Well, if you had known that there was 
suitable land for the landing of these ties along the levee and in the 
street leading to the river, and that this Ferry tract was not neces- 
sary to the company, would you have advised this trade ? 


Counsel for plaintiffs objects to the question on the ground of irrele- 
vancy. 


Answer to 13th cross-interrogatory. If I had known there was 
suitable accommodation for the landing and storing of ties I should 
not have recommended the board to have made the exchange. 

14th cross-interrogatory. Do you know whether Mr. Oaks knew 
where these lands were ? 

Answer to 14th cross-interrogatory. Mr. Oaks or the general su- 
perintendent represented to me that this land was necessary for the 
purposes of the company. I suppose he must have known or he 
would not have advised it. 

15th cross-interrogatory. You acted upon his representation and 
Devereux’s? 

Answer to 15th cross-interrogatory. Yes, sir. 
262 16th cross-interrogatory. At the time these propositions for 
exchange of property were going forward, was not Mr. Oaks 
the superintendent of the road under the receivers ? 

Auswer to 16th cross-interrogatory. Mr. Oaks was superintendent 

under the receivers since ’77 and ’78. 
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17th cross-interrogatory. Do you know whether the congressional 
lands of the company, referred to in these letters and papers, were 
covered by mortgages with first and second land-grant mortgages ? 

Answer to 17th cross-interrogatory. The congressionai lands of 
the company were covered by these mortgages. 

18th cross-interrogatory. Do you recollect whether Mr. Meier 
was trustee of these mortgages? 

Answer to 18th cross-interrogatory. I think he was. 

19th cross-interrogatory. If McAlpine had selected any of these 
congressional lands, would not the company have been compelled 
~ have raised the money to pay the appraised price in order to re-_ 
ease it ? 

Answer to 19th cross-interrogatory. Before a title could have been 
given to Mr. McAlpine for the congressional land the trustee must 
be satisfied ; they would have to release it by giving the money. 

20th cross-interrogatory. Now, do you recollect whether at the 
time this order was miade by the board of directors to exchange the 

lands described in the 25 acres of the Ferry tract and the 
263 title effected whether anything was said about raising the 
money to lift the simamtaionat lands out of the mortgage ? 

Answer to 20th cross-interrogatory. I don’t recollect. 

21st cross-interrogatory. During the time that you were connected 
with the company, which was about the Ist of July, 1878, did you 
have any notice from McAlpine that he had cleared up this land ? 

Answer to 21st cross-interrogatory. I heard that he had not. 

22d cross-interrogatory. Do you know whether this resolution was 
ever communicated to McAlpine by the board of directors? 

Answer to 22nd cross-interrogatory. I don’t know that it was, ex- 
cept in my letter to Devereux stating that he would make the ex- 
change when he cleared up the title, but it was a condition that his 
title must be made clear. 

23rd cross-interrogatory. Did you have any authority by virtue 
of vour office as president to make a contract for the exchange of 
lands with McAlpine unless authorized by the board of directors ? 

Answer to 23rd cross-interrogatory. I did not. 

24th cross-interrogatory. Did Mr. Devereux have any such au- 
thority ? 

Answer to 24th cross-interrogatory. He had not. 

25th cross-interrogatory. Do you recollet who was land commis- 

sioner at that time? 
264 Answer to 25th cross-interrogatory. I do not; I think it 
was S. J. Gilmore. ; 

26th cross-interrogatory. Mr. Carr, if you had known at the time 
that these transactions were going on that the road of the defendant 
company ran across this Ferry tract and touched the river, and that 
all the ground of this Ferry tract that was used or generally or nec- 
essarily used for piling ties within 50 feet of the track or at the 
mouth of the street or on the levee, would you have advised this 
bargain.? 

Counsel for plaintiffs objects to the question as assuming non-ex- 
isting facts, as hypothetical, and therefore irrelevant. | 
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Answer to 26th cross-interrogatory. If I had known there was 
sufficient accommodation for the business of the company without 
buying McAlIpine’s land, I should not have advised it. 

27th cross-interrogatory. Did you consider the land of McAlpine 
of any value to the company except for piling ties ? 

Answer to 27th cross-interrogatory. Only for this use for ties and 
freight that might be received by river. 

28th cross-interrogatory. Do you know what the value of the 25- 
acre tract was? 

Answer to 28th cross-interrogatory. At that time the river was | 
washing it off very fast and its value was problematical. 

29th cross-interrogatory. Was it your understanding that 
265 was the land on which our shops had been ? 

Answer to 29th cross-interrogatory. No; that it was at or 
near the shops and was washing away. 

30th cross-interrogatory. Your understanding was, then, that it 
was the 25-acre tract that was being washed away ? 

Answer to 30th cross-interrogatory. Yes, sir; as well as lands on 
which shops were located. 

31st cross-interrogatory. Do you know how you got that under- 
standing ? 

Answer to 31st cross-interrogatory. I do not know. 

32nd cross-interrogatory. If it had been true—if the direct con- 
trary had been true—that this 25-acre tract was being washed away, 
would that have varied your mind or your judgment on the sub- 
ject ? 

Answer to 32nd cross-interrogatory. It might have affected it, but | 
the controlling consideration with me was the representation by the 
officers of the transportation department and Judge Devereux of | 
the necessity of what was called the McAlpine property for the pur- 
poses of the road. 

33rd cross-interrogatory. You were in fact influenced to consider 
this proposition of exchange of properties upon the representation 
of the parties superintending the road ? 

Answer to 33rd cross-interrogatory. Yes, sir. 
266 34th cross-interrogatory. And you don’t claim to have gone 
upon your personal observation, but only from information : 
derived from them ? ee 
Answer to 34th cross-interrogatory. I claim to be influenced chiefly 
by their representations, as confirmed by my observation. 


Redirect examination by J. M. Mason: 


ist interrogatory. In your cross-examination, in speaking of the 
control of the railroad exercised by the receivers, you only mean 
that control given to them by the courts? 

Answer to Ist interrogatory. Yes, sir. 

2nd interrogatory. If they assumed any other control it was only 
by powers delegated to them by the company’s officers ? 

Answer to 2nd interrogatory. They were absolute, without respect 
to the company. 3 
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3rd interrogatory. But if they assumed any other control than 
that. delegated to them by the courts it was by delegation from the 
railway Co.? 
Answer to 3rd interrogatory. My answer is as above. 
ROB’T E. CARR. 


Notice to Take Depositions. 


Maria W. McALPINE and Nicnotas McALPINE, Plaintiffs, 
vs. 
THe Unton Pacitric Rarnway Company, Defendant. 


267 To Hon. John P. Usher, as attorney for above-named de- 
fendant: 

You are hereby notified that the depositions of Robert E. Carr, of 
St. Louis, Missour?, and other witnesses, to be used as evidence on 
the trial of the above-entitled action in behalf of the plaintiffs, will 
be taken at the office of C. M. Napton, No. 108 North 4th street, be- 
fore Morrison Renshaw, notary public, or some other notary, in the 
city of St. Louis, in the county of St. Louis, in the State of Missouri, 
on Thursday, the 25th day of October, 1883, between the hours of 
eight o'clock a. m. and six o’clock p. m., and that the taking of the 
same will be adjourned from day to day, between the same hours, 
until said depositions are completed. 

JAMES M. MASON, 


Attorney for Pla’ffs. 


Service of the above notice hereby acknowledged this 14th day of 
October, A. D. 1883. 
J. P. USHER, 


Attorney for Defendant. 
Stipulation. 
In the Circuit Court of the United States, District of Kansas. 


Maria W. McA.LprineE and Nicwotas McA;prng, Plaintiffs, 
against 
Tue Union Pactric Ratnway Company, Defendant. 


It is hereby agreed by and between the parties to the above-en- 
titled cause, plaintiffs and defendant, by their duly constituted at- 
torneys of record, that the time for taking of testimony for the trial 
of the above-entitled cause shall be extended three months longer 
than given by the rules, or until the 8th day of February, 1884. 

It is further stipulated that the testimony hereafter to be taken 
herein, either for plaintiffs or defendant, by deposition shall be taken 


upon oral interrogatories, both parties hereby waiving the filing 
and serving of written interrogatories and cross-interrogatories as 
provided in 67th equity rule, and may be taken before any 
268 notary public, as per — Congress. 
J. P. USHER, 
Att’y for Defendant. 
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[Endorsed:] Maria W. McAlpine e al vs. Union Pacific Rail- 
way Uo., def’t. Stipulation and notice of taking depositions. J. M. 
Mason. 


In the Circuit Court of the United States for the State of Kansas. 


Maria W. McAtpring and Nicno.tas McArprne, Plaintiffs, 
against 
Tue Unron Paciric Rattrway Company, Defendant. 


The defendant above-named and its attorney of record is hereby 
notified that on the 26th day of October, 1883, the plaintiffs will 
take the depositionsof Robert E. Carr, Adolphus Meier, D. M. Edger- 
ton, Carlos S. Greeley, and John D. Perry, other witnesses in behalf 
of the plaintiffs, as evidence to be used in the trial of the above-en- 
titled cause, said depositions to be taken at the office of C. M. Nap- 
ton, No. 108 North 4th street, St. Louis, Missouri, before Morrison 
Renshaw, or some other notary public; in said city, between the hours 
of 8a.m.and 6 p. m. of said: day, commencing at 9 o’clock a. m. of said 
day, and to be continued from day to day, between the hours Ist 


aforesaid, until completed. 
JAMES M. MASON, 
Attorney for Plaintiffs. 


Service of a copy of the above notice this day acknowledged, on 
this 25th day of October, 1883, and all objections as to time and 


place hereby waived. 
. J. P. USHER, 
Attorney for Defendant. 


Endorsed:| Maria W. McAlpine & N. McAlpine against the U. 
P. Ra’y Co. Notice fortaking deposition. Served on J. P. Usher Oct. 
25, 1883. J, M. Mason, att’y for pl’t’ff. 


269 I, Morrison Renshaw, notary public as aforesaid, do further 

certify that on the date of the taking of the aforesaid and 
foregoing depositions, namely, the 26th day of October, 1883, I was 
attended by the said witnesses at the law office of C. M. Napton, 
Esq., No. 108 North Fourth street, in the city and State aforesaid ; 
that said witnesses, namely, Adulphus Meier, David M. Edgerton, 
John D. Perry, Carlos 8. Greeley, and Robert E. Carr, were first 
carefully examined and cautioned and duly sworn by me to testify 
the truth, the whole truth, and nothing but the truth, of their 
knowledge, touching the matter in controversy aforesaid, and that 
the preceding depositions of said witnesses, namely, Adolphus Meier, 
David M. Edgerton, John D. Perry, Carlos S. Greeley, and Robert E. 
Carr, were reduced to writing by a short-hand writer in the presence 
of said deponents, according and pursuant to agreement between 
counsel for the plaintiffs and counsel for the defendants that the 
same should be so taken, and said depositions were afterwards re- 
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~ duced to writing by the said short-hand writer, pursuant to the 


agreement aforesaid between counsel, and were afterwards, likewise 
pursuant to said same agreement, submitted to me and by me care- 
fully read over to and approved by all of the said witnesses, namely, 
Adolphus Meier, David. H. Edgerton, John D. Perry, Carlos S. 
Greeley, and Robert E. Carr, and were then by them respectively, 
at that time, subscribed in my presence, as the same then and now 
appear, and the said depositions have been retained by nein my 
possession, without alteration, for the purpose of sealing up and 
directing the same, with the following certificate of the reasons afore- 
said for taking said depositions, with my own hand, to the court for 
which the same were taken. 

I further certify, as said notary public aforesaid, that the reason 

for taking the foregoing depositions of the said witnesses, 
270 namely, Adolphus Meier, David M. Edgerton, John D. Perry, 

Carlos 8. Greeley, and Robert E. Carr, is that the same were 
necessary for the plaintiffs in the said civil suit mentioned in the 
caption aforesaid, and that all of the said witnesses live in the city 
of St. Louis, State of Missouri, a distance of more than one hundred 
miles from Topeka, in the district of Kansas, the place of the trial 
of the aforesaid civil suit. 

And I further certify that, pursuant to the notice hereto attached, 
the foregoing depositions were to have been taken upon the 25th 
day of October, A. D. 1883, and that the counsel for plaintiffs was 
here present at the place specified in said notice for the taking of 
said depositions at the time therein specified, and a subpoena for the 
production of the witnesses aforesaid was by me duly issued, but 
owing to the attendance of counsel for defendants and of several of 
the witnesses herein named upon the trial of a cause in one of the 
courts in and for the city of St. Louis and State of Missouri, their 
attendance at said court being necessary, therefore, by and pursuant 
to stipulation between counsel for plaintiffs and counsel for defend- 
ants, said stipulation being hereto attached, the time of the taking 
of the said depositions of the witnesses herein named, namely, 
Adolphus Meier, David M. Edgerton, John D. Perry, Carlos 
Greeley, and Robert E. Carr, in the case of the herein-named Maria 
W. McAlpine and Nicholas McAlpine against The Union Pacific 
Railway Company, was by said stipulation changed to the 26th day 
of October, A. D. 1883, at the same place and between the same 
hours in said previous notice specified, and pursuant thereto the said 
depositions were then and there, at the time and place in said notice 
and stipulations specified and in the manner aforesaid, taken before 
me and subscribed by the witnesses aforesaid as their depositions in 
the cause aforesaid. 

And I further certify that there were present at the taking of the 

aforesaid and foregoing depositions the plaintiffs, bY their at- 
271 torney, James M. Mason, and the defendants, by their attor- 
ney, J. P. Usher. | : 

And I further certify that I am not of counsel or attorney to any 
of the parties in said civil suit, or in any way interested in the event 
thereof. 

21—400 
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' In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 29th day of October, A. D. 1883. 
(SEAL. | M. RENSHAW, 
Notary Public. 


I certify that the fees of notary and costs of adducing the above 
and foregoing testimony were $59.65, & that same has been paid by 


plaintiffs. 
M. RENSHAW, 
Notary Public. 


Morrison Renshaw, 515 Pine St., St. Louis, notary & conveyancer, 
type-writer offices. 


[Endorsed :] Maria W. McAlpine et al., plaintiffs, versus Union 
Pacific R’y Co., defendant. In the circuit court of the United States, 
district of Kansas. Depositions for plaintiffs, Carr, Meier, &c., St. 
Louis. Morrison Renshaw, type-writer offices & notary public, 515 
Pine street, St. Louis. Opened July 5, 1884, at the instance of J. P. 
Usher, sol. for def’t. No. 3455. A.S. Thomas, clerk. 


272 Law department, Union Pacific Railway Company, Kansas 
Division. 


LAWRENCE, Kansas, Aug. 15, 1883. 


James M. Mason, Esq., att’y-at-law, Wyandotte. 
DEAR Sir: I am very busy preparing a brief for the sup. c’t, but 
I will be down this week and arrange with you for taking the depo- 
sitions. 
Truly yours, J. P. USHER, 
Gen. Att'y, U. —. 


In the U. S. Circuit Court of the District of Kansas. 


v8 


Maria W. McAtpine — NicuHotas McALPINE 
. 3455. 
Tue Union Paciric Rarttway Co. 


It is hereby agreed and understood as supplementary to the stip- 
ulation entered into by the undersigned in regard to the taking of 
depositions of N. McAlpine and others in above-entitled case, which 
stipulation bears date 18th August, 1883— 

hat the examination of such witnesses shall be by oral interrog- 
etories, and that written interrogatories at the service thereof upon 
either party is hereby waived, and all irregularity by reason of 
omission to serve same before taking our commission is waived. 
J. P. USHER, 
Attorney for Defendant. 
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In the United States Circuit Court of Kansas. 


Maria W. McAtprye and N. McAtprngz, Plaintiffs, 
against 
Tue Union Pactiric R’y Company, Def’t. 2 ae 


Union Pacific Railway Co., Kansas Division, general sup’t’s office. 


Kansas. City, Mo., Aug. 18th, 1883. 

273 It is hereby stipulated and agreed by and between the par- 

ties hereto and their attorneys of record that the plaintiffs 
may proceed to take the depositions of N. McAlpine & others, at 
W yarfdotte county, Kansas, before Sophia E. Mason, notary public, 
as commissioner, or any other notary of said county, and regular 
notice of the same to be waived, but such depositions to be left open & 
_ said attorneys for defence to have reasonable time, 20 days, to ap- 
pear and cross-examine any of said witnesses should said def’ts’ at- 
torneys desire so to do; all public notice of time & place of taking 
hereby waived, but said def’ts to have notice, when completed, to ap- 
pear & cross-examine if they see fit. 

J. P. USHER, 


| For Def’t. 
In the United States Circuit Court of the District of Kansas. 


Maria W. McAtprne and N. McALPINE 
vs. 
THe Union Paciric RArtway CoMPANY. 


‘ ’ ‘ -. Sita a 
not at hah anions beim, da ke nae ea a 
ioe * * , * 


Union Pacific Railway ae Kansas Division, general sup’t’s 
office. 


Kansas City, Mo., —— —, 188-. 


The defendant and its attorneys of record will take notice that we, 
the plaintiffs, demand a copy of and privilege to take copies and the 
production of a certain plat now in the possession of the defendant, 
which plat was presented to the Kansas Pacific Railway Company 
throne their president, Mr. Cart, at the time that the proposition 
for the exchange of lands mentioned in — petition herein was 
pending before the board of directors of said Co., and which plat ac- 
companied the proposition of plaintiffs to said railroad company for 
said exchange of lands as showing the lands to which said proposi- 

tion referred, and upon which the board of directors acted at 
274 the time they madean order concerning said exchange, a cop 

of which has heretofore been certified to plaintiffs by defend- 
ants under an order of this court. 

A certified copy is desired by plaintiffs under the hand & seal of 
said company and its proper officer. 

Wyandotte, August 17, 1883. 

JAMES M. MASON, 
Att'y for Plaintiffs. 
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Service of a copy of the above notice this day acknowledged, and 
we stipulate to produce said original map & deliver same to plain- 


tiffs as soon as a copy can be taken. It is tl.e map here present. 
J. P. USHER, 


Att’y for Def't. 


; [Endorsed :] Maria W. McAlpine e¢ al. vs. U. P. R’w’y Co. Stipu- 
ations. 


Tue Unitep States oF AMERICA, } - 
District of Kansas, 


In the Circuit Court of the United States for the District of Kansas, 


Marra W. McAtpine and Nicnoras McALpIne, Com- 
plainants, 9455 
v8. 
Tue Union Pactric Rarnway Company, Defendant. 


The United States of America to Sophia E. Mason, of Wyandotte 
county, Kansas, Greeting: 

Know ye that you have been appointed by said court a commis- 
sioner and vested with full power and authority to examine, under 
oath, N. McAlpine and other witnesses on the part of complainants 
touching the premises in said entitled suit now pending and unde- 
termined in said court. 

And, having reduced such examination and the testimony to writ- 
ing and caused the same to be subscribed by the witnesses, you 
make return of how you have executed this commission, and close 
the same up, together with the testimony, and direct it to A. S. 
Thomas, clerk circuit court U. S., Topeka, Kansas. 

Witness Hon. Morrison R. Waite, Chief Justice of the Su- 
275  preme Court of the United States, with the seal of said cir- 
cuit court affixed, at Topeka, in said district, this the 21st day 


of August, A. D. 1883. : 
[SEAL. ], A. S. THOMAS, Clerk. 


Endorsed: No. 3455. Maria W. McAlpine and Nicholas Mc- 
Alpine vs. The Union Pacific Railway Company. Commission. 


ee STATE OF KAwnsas, 
District of Kansas, County of Wyandotte, bas: 


Be it remembered that on the 14th, 15th, and 16th of January, A. 
D. 1884, before me, a commissioner appointed by the circuit court 
of the United States within and for the district of Kansas, and pur- 
suant to the commission and the stipulations annexed, at my office, 
No. 455 Minnesota avenue, Wyandotte, Kansas, in the county of 
Wyandotte and State aforesaid, and within the said district of 
Kansas, between the usual hours of business, was produced and per- 
sonally came before me Nicholas McAlpine, a witness in behalf of 

the plaintiffs, to depose in a civil cause depending in the circuit 
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court of the United States for the district of Kansas, held at Topeka 
and Leavenworth, in said district, on the equity side of said court, 
wherein Maria W. McAlpine and Nicholas McAlpine are plaintiffs 
and The Union Pacific Railway Co. is defendant, in an action for 
specific performance, and whose testimony is alleged t6 be material 
and necessary in said civil cause in behalf of the plaintiffs; and the 
said Nicholas McAlpine, being of lawful age and of sound mind, 
and being by me first carefully examined, cautioned, and duly. 
sworn, on his corporal oath, to testify the whole truth touching the 
matter in controversy in said civil cause, deposes and says as follows, . 
in answer to the following interrogatories as propounded to him. 


276 Deposition of Nicholas McAlpine, a Witness Produced and Sworn 
as Aforesaid on Behalf of the Plaintiffs. 


Nicno.as McA pine, being first duly sworn— 


Question 1. What is your name, age, residence, and occupation ? 

Answer. Nicholas McAlpine; Wyandotte city, Kansas ; occupation, 
general business; age, 48. 

Question 2. State if you know the parties plaintiff and defendant 
in this action, and who they are. 

Answer. I know the plaintiff, Maria W. McAlpine; also defendant, 


~ The Union Pacific Railway Company. Defendant is a corporation 


operating a line of railway through Wyandotte county and other 
counties in Kansas from State line between Missouri and Kansas 
westward. Maria W. McAlpine is my wife. 

Quest. 3. State if you are the same Nicholas McAlpine joined as 
plaintiff in this suit. 

Ans. Yes, sir. 

Quest. 4. State whether heretofore you knew John P. Devereux 
during his lifetime. 

Ans. Yes, sir. 

Ques. 5. State, in full and in detail, what you know of Jno. P. 
Devereux; how long you were acquainted with him, and what, if 
anything, you know relative to his connection with the Leaven- 
worth, Pawnee and Western Railroad Co., Union Pacific Railroad 
Co., E. D. Kansas Pacific Railway Co.,and Union Pacific Railway Co. 

Ans. I first knew Jno. P. Devereux as a lawyer and capitalist 
when in Kansas City, Mo., in 1860 and 1861. I afterwards became 
personally acquainted with him in 1865, while I was freight agent 

of the Union Pacific Railroad Co., E. D., at Wyandotte, Kan- 
277 sas. He had a desk in my office, and the best of my recollec- 

tion is.that he was at that time, or had been a short time 
yreviously, acting as secretary of said railroad Co. Afterwards he 
field the position of land commissioner of said railroad Co., and ad- 
vertised himself as such. See his letter dated August 12th, 1872, Ex- 
hibits “A” to “ L,” inclusive, McAlpine file. 

They were so operating said line of railway from 1876 and prior 
thereto up to the present time. While I was acting as treasurer of 
Wyandotte county for six years Jno. P. Devereux, as land commis- 
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sioner, looked after the railway company’s assessments and payment 
of taxes, concerning which we had frequent conversations and cor- 


respondence. See Exhibits “B,” “C,” “G,” and“ H;” also “E,” “F,” ° 


McAlpine’s file. Also other transactions as land commissioner and 
attorney. See Exhibits “E,” “H,” and “F;” see also Exhibits “A” 
to “ P,” inclusive; also Exhibits “1” to “15,” inclusive, McAlpine’s 
file. 

During the first quarter of A. D. 1871 Jno. P. Devereaux, as land 
commissioner, consulted with me, as agent of Wm. Carr, of Pitts- 
burgh, Pa., concerning the purchase of the Carr tract of land, about 
one hundred acres, for additional yard room near Armstrong for 
the Kansas Pacific Railway Co. I advised him to visit Pittsburgh 
and bargain with Carr in person. See Carr’s letters, dated May 25th, 
1871, Exhibits “I” and “J,” McAlpine’s file. 

On my delivery of Carr’s deed to 40.17 acres in favor of the Kan- 
sas Pacific Railway Co. to Land Commissioner Devereux, he gave me 
a draft in payment for $10,042.03. My recollection is that he signed 
the draft Jno. P. Devereux, land commissioner, on C.S. Greely, 

treasurer, St. Louis. See Exhibits “J” and “ K,” McAlpine’s 
278 file. I signed the certificate mentioned in Exhibit “ K ” and 
sent it by mail to Devereux. 

In May, 1873, Jno. P. Devereux, as an official of the Kansas Pa- 


cific Railway Co., and having knowledge of the secrets of the leading | 


managers of said company, employed me to obtain an option to pur- 
chase land from the several Jand-owners, about 500 acres on and 
around the present site of the city of Armourdale, on which to locate 
the Union stock-yards. Mr. Keeler was to be general manager of 
the yards. See Exhibits “N” and “O,” McAlpine’s file. In this 
connection, some time in July, 1873, Jno. P. Devereux showed me a 
“9 gs from Rob’t E. Carr, chief officer of the Kansas Pacific 
Railway Co., stating that it is of the greatest importance to obtain 
from M. Spletlog the refusal for thirty days of his tract of land. See 
Exhibit “ P,” McAlpine’s file. My information then was that the 
failure of the Alberton Bank, in New York city, about that time 
hushed up the said Union stock-yards speculation. J. P. Devereux, 
as agent and attorney for the Kansas Pacific Railway Co., and so 
signed his name officially, gave N. McAlpine and Jno. Arthur a 
lease for the crop year ending January 1, 1878, of the 25} acres 
mentioned in the petition filed in this action. See deposition of 
Jno. Arthur, page 1, marked Exhibit “A,” J. B. Fenton, commis- 
sioner, referred to by Arthur, page 35, in State Line House deposition 
of October 11 and 12, 1881. ) 

Quest. 6. Stete if you know the tract of land mentioned in this 
petition, a two 7,9, acres of the old Wyandotte Ferry tract. 

Answer. I do. It is sometimes called the “ Walker” Ferry tract, 
Isaiah Walker being the patentee. 

Quest. 7. In the spring of 1878 state who was the owner of the 
tract of land mentioned in the petition as 2.70 — of the old Wyan- 
dotte Ferry tract, which is mentioned in this petition in this suit. 

Ans. Maria W. McAlpine, my wife. 
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279 Quest. 8. State, if anything, what you know of the early 

occupation of any portion of said ground by any of the 
above-mentioned railroad. or railway companies; when and under 
what circumstances such occupation took place. 

Ans. There were several owners to the Wyandotte Ferry tract in 
1863 and 1864, as the records will show, a majority of whom gave, 
at the solicitation of the general manager of the Union Pacific Rail- 
way Co., E. D., permission to said manager to temporarily lay a 
switch through said Wyandotte Ferry tract from the steamboat 
landing, thence running southwest in the direction of the main 
line. 4 the year 1866 Mr. C. B. Garrett, one of the owners, objected 
to the further use of the said Wyandotte Ferry tract without a rental 
being paid by said railroad Co. See Exhibit “ Q,” transcript of the 
record of said suit from district court, showing that said Garrett 
commenced a suit to dispossess said railroad company. 

Quest. 9. State how you acquired title to said Wyandotte Ferry 
tract. 

Ans. At the division of the assets of Joel Walker’s estate a portion 
was assigned to my wife, Maria W. McAlpine. See record transcript 
of proceedings in petition, Exhibit “R.” The balance of the tract 
was acquired by purchase. See sheriff’s deed dated October 21, 
1874, Exhibit “S” of the record referred to by page one of brief of 
evidence number two. 

Quest. 10. Who are Amanda Rosebury, Wesley Garrett, Chas. B. 
Garrett, Isaiah Walker, and Mary A. Walker? 

Answer. They were formerly and subsequently to the occupation 
of the tract of the Union Pacific Railway Co., E. D., joint owners in 
the Wyandotte Ferry tract, up to the time of the title to the whole 

tract merged in Maria W. McAlpine. See Exhibits “R” and 
280 “fF,” McAlpine’s file. Said Amanda Rosebury and Wesley 

Garrett were the heirs and grantees of Charles B. Garrett. 
See Exhibit “'T.” Charles B. Garrett died intestate in A. D. 1867. 

Quest. 11. State what, if any, dealing you had with the Kansas 
Pacific Railway Co. or corporation with which the same was con- 
solidated or associated about the year 1878, or at any time prior or 
since said year, in regard to a land trade set out and mentioned in 
the petition herein, commencing at the beginning of negotiations 
therefor and running up in historical and minute detail to the pres- 
ent time. 

Answer. After Maria W. McAlpine obtained the title to and con- 
trol of all the Wyandotte Ferry tract I wrote O. S. Lyford, general 
superintendent of Kansas Pacific Railway Co., October 3rd, 1876, 
to the effect that we were the owners of the land at the junction of 
the Kansas and Missouri rivers, which the Kansas Pacific Railway 
Co. were using fur trackage to the river landing; also a depository 
for railroad iron, cross-ties, and other freight delivered to said rail- 
way Co. at the landing from Missouri river steamboats, and that if 
they desired to continue the use of the land for such purpose it was 
for sale ur lease. Mr. Lyford replied that the right of way matter 
had been referred to Judge Devereux. See O. S. Lyford’s letter, Oc- 
tober 5th, 1876, Exhibit “M,” and also the letter of October 7th, 
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1876, Exhibit Number “1,” McAlpine’s file, from S. A. Geraldin, 


who was clerk, to Jno. P. Devereux, att’y, stating that Mr. Lyford 
had referred the matter of purchase of the land owned by us 
(McAlpines), at the junction of the Missouri and Kansas rivers, 
to the law department office, and that Judge Devereux had gone 
east to return the first of the following month, when the matter will 
receive his attention. See Exhibit Number “1,” deposition of 
Devereux. Thinking Jno. P. Devereux slow to reply, I called at 
Superintendent Lyford’s office to ascertain whether he 

281 wished to buy or lease the land, the steamboat landing. 
Mr. Lyford replied that the railroad Co. was poor then 

and unable to buy. I told him the railway company must either 
buy, pay rent, or remove the switch and yield up the grounds. 
He suggested that I had better give hima little more time to con- 
sult with the president and directors about it; and, farther, that it 
was only fair the railway Co. should pay for the use of the land, for . 
it was a great convenience and saving of labor to the railway Co. to 
carry the ties and iron rails from the steamboat, transferring same on 
the cars on the switch along said landing. He also stated that when- 
ever I wanted to make a trip over their railway he would give me 
a pass. Later on I met Jno. P. Devereux in person, who told me 
the railway Co. had use for the river landing, but needed all their 
money for other purposes, having none at that time to invest in 
more land, he at same time suggesting [ had better charge the rail- 
way Co. ground rent, or, if I desired, they would take up their rails. 
See his Teter to Oakes, Feb. 27, 1877, Exhibit “B,” Carr’s first 
deposition. I replied, All right; either way will suit me. At the 
arrival of the steamboats loaded with ties or iron rails I presented 
bills for wharfage or ground rent through Sam. Parsons for collec- 
tion. I presented bills two or three times for wharfage or ground 
rent, which the railway Co. did not pay, nor did the company take 
up their rails. When T. F. Oaks became general superintendent I 
offered to sell the said land some time during the year 1877. Mr. 
Oakes inquired the price. I told him there was about two and } 


‘ acres.at the junction of the two rivers, and the price, $2,000 cash. 


Mr. Oakes said he would refer the matter to Mr. R. E. Carr, the 
president of the railway Co.,and said for me to call again. On 


calling again Mr. Oakes said, Your price for the land is too high. 


I replied, The Missouri River Railroad Co. did not think so ; 
282 said company paid $1,000 cash for about one acre for its right 
of way over a portion of the same Wyandotte Ferry tract. } 

Mr. Oakes then said the railway Co. had instructed him to look 
up another river landing. I replied, All right; I would not beg them 
to take it, and requested him to hasten the removal of the railway 
track, giving us the full use of the land, for I had an opportunity of 
leasing or selling it to other. parties for a saw-mile site ; also for ice- 
house purposes; presumed he meant to take up the rails. 

Some time elapsed and the railway Co. did not take up the rails, 
but kept on using the land as before, notwithstanding the fact. that 
I posted a notice in a prominent place on said land warning steam- 
boat men as well as the railway bo, against trespassing on our pri- 


Pe 
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vate fpr geet the railway Co. continued the use of our land. I 
called at the Kansas Pacitic Railway Co. general offices, at Kansas 
City. Failing to see Mr. Oakes, who was absent, I dropped into the 
office of Jno. P. Devereux, att’y, and told him that unless the rail- 
way Co. either bought the land or paid for the use of it or take up 
the rails and abandon it that I had determined to commence suit 
to dispossess them. Jno. P. Devereux replied, “ Don’t you do it, 
for Mr. Oakes can’t find another river landing so cheap or conven- 
ient and deems your land indispensable to the railway Co. for the 
er of reaching the Missouri river freight, and that he, Jno. P. 

evereaux, had good reason to believe that the railway Co. would 
settle this land matter satisfactorily to us, McAlpines, and that im- 
mediately. 

After this conversation with Jno. P. Devereux I rested easy for 
awhile, and still the railway Co. seemed to remain poverty stricken, 
as there was no word about a settlement again. 

I called on Mr. Oakes, general superintendent, about the begin- 

ning of A. D. 1878, to submit a diagram of the ground and 
283 another proposition, viz., to exchange that portion of the Wy- 

andotte fF erry tract lying between the Missouri river railway 
right of way and the Missouri and Kansas rivers, containing two 
and 7;°5 acres (together with a release of all claims of rent for the 
past use of the Ferry tract), for a tract of their land—25} acres— 
which their railroad Co. bought from the heirs of Mathew Walker, 
deceased, lying in Wyandotte city, north of Jersey, and } section of 
wild land lying anywhere easterly of Junction City within the rail- 
road land-grant boundary. At same time I mentioned to Mr. Oakes 
that the first-mentioned tract had been offered for sale to me and 
others for $1,500 by E. S. W. Drought on account of said railway Co: 
and no takers, which statement to Oakes was a fact; and at the same 
time I stated to Mr. Oakes that I deemed if the 25} acres were worth 
$1,500 it would take } section of wild land additional to make a fair 
equivalent for our 2.70 acres of the Ferry tract landing, which we 
valued at $2,000 cash, at the same time preferring the cash value to 
that of the land exchange. 

The assessed valuation of the 25} acres for the year 1878 was $750. 
See tax roll of Wyandotte county for that vear. 

Mr. Oakes said he would submit my new proposition and forward 
the map to Mr. Carr, the president, for action, and to call again for 
Mr. Carr’s reply, which I did, and Mr. Oakes told me my last propo- 
sition for land exchange was accepted, and referred me to Jno. P. 
Devereux, the railway Co.’s attorney, for the purpose of drawing up 
the necessary papers and have them executed, transferring title, re- 
spectively. See Exhibit “ V” for mapsubmitted with above propo- 
sition. The land represented between the Missouri River railroad 
right of way and the Missouri and Kansas rivers were the lands 
offered to the Kansas Pacific Railway Co. 

I called on Mr. J. P. Devereux, attorney, who aleo stated 

284 that my last proposition was accepted, and inquired about 

the title to the Ferry tract. I told him the title was in Maria 

W: McAlpine, and we would give a warranty deed, expecting the 
22—400 
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same kind of a deed from the railway Co. He replied their title was 
all right and the railway Co. would give a warranty deed. Also see 
> oaege his letter, dated April 3, 1878, Exhibit No. “5,” McAlpine’s 

@. 

Jno. P. Devereux said he would go over to Wyandotte soon to ex- 
amine the records, and after examining, if the Ferry tract title was 
all right, he would draw up a deed to the steamboat landing—the 
2.70 acre—for our execution, which he did. The instrument marked 
Exhibit “W” is the deed he drew up and gave me for execution 
pursuant to above contract, also referred to in T. F. Oakes’ deposi- 
tions as Exhibit “A.” Immediately after receiving Jno. P. Devereux’ 
letter of March 7th, 1878—Exhibit No. 2, McAlpine’s file—I stated 
in reply that all general taxes were paid, but there appeared on the 
tax books a special tax for paving, curbing, guttering, and macad- 
amizing the street upon which our land offered in exchange did not 
front und under Kansas laws was illegal for various reasons, and 
that I did not intend to pay said special tax. Farther, that Judge 
Sharp, attorney fur Missouri River Railroad Co., had examined the 
Ferry tract title and the same tax matter, reporting to his company 
the title perfect and special tax invalid and accepted our deed with- 
out a murmur for their railroad right of way through said Ferry 
tract. Mr. Devereux then said that in Wyandotte city Judge Sharp 
sometimes attended to local matters for the Kansas Pacific Railway 
Co., and that in a day or two he would go over to Wyandotte citv 
to consult with Sharp and go over the record, and accordingly he 
(Devereux) did come over as arranged. The day Mr. Devereux 
came over to Wyandotte I met him and took him to the city 

clerk’s office to examine all the city ordinances and adver- 
285  tisements relating to the macadamizing, &c., of 3rd street, 
showing him the land we offered fronted on the Wyandotte 
levee and two rivers; beside, the Missouri River railroad .right of 
way was between the 2.70 acres and 3rd street. 
no. P. Devereux very soon came to the conclusion and so stated 
that the special tax would not hold against said land. I then gave 
him a description of the 25} acres, desiring him to use it in the rail- 
way Co.’s deed to us. See his letter of Mar. 13, 1878, Exhibit No. 
3, McAlpine’s file, in accordance with J. P. Devereux’ telegram of 
March 18, 1878, Exhibit 4, McAlpine’s file. He came over to Wy- 
andotte city and I went with him to look up Judge Sharp to pro- 
cure an abstract or chain of title to the Wyandotte Ferry tract. 
Jno. P. Devereux told me they found the title in Maria W. McAI- 
pine, but at J udge Sharpe’s suggestion Mr. Devereux requested me 
to have Isaiah Walker and wife join in the deed. I consented to 
make an effort to procure their signatures, which was accomplished. 
See deed, Exhibit “ W.” 

After the date of Jno. P. Devereux’ letter to T. F. Oakes, general 
superintendent, March 20th, 1878, I received from Jno. P. Devereux 
the deededescribing the 2.70 acres written out by him and in favor of 
the Kansas Pacific Railway Co. for the signature of myself and wife 
and Isaiah Walker and wife. 
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Mr. Devereux gave me the deed he wrote out for the 2.70 acres on 
the 25th of March, 1878, to execute, and expressed a willingness to 
accept our warranty deed, which he considered good enough to pro- 
tect the railway Co. against the back taxes. As a further proof of 
this he wrote President Carr, June 13, 1868, and Acting President 
Edgerton, July 26th, 1878, recommending the finishing up of the 

land exchange with McAlpines. See Exhibits “A” and “B” 
286 of Devereux’ deposition. This was several months before the 

supposed macadam tax lien was actually removed. Exhibit 
“8,” sheriff's deed to Maria W. McAlpine, dated May 8th, 1879. 

When I received the deed to the 570 acres from J. P. Devereux, 
myself and wife signed it, then mailed it for Isaiah Walker and wife 
to sign, and on its return, signed by Isaiah Walker and wife, the 
same day, the 28th or 29th of March, 1878, I took said deed over to 
the office of J. P. Devereux, attorney, and informed him our deed 
was ready and inquired about his. He replied that he had written 
S. J. Gilmore, land commissioner, to select } section of land in Pot- 
tawatomie county (see his letter of March 8, 1878, Exhibit “ No. 3,” 
Devereux’s deposition), and as soon as the deed to the 25} acres from 
President Carr is executed he would transfer it tome. I then said 
to Jno. P. Devereux that I was desirous of plowing and cropping the 
25} acres that year, and that if he would let me take possession of it 
under this contract of exchange I would deposit my deed with him 
then. He replied, All right; give me the deed and go and take pos- 
session of the land. I transferred the deed to Jno. P. Devereaux, 


- attorney. See his letter dated Dec. 12, 1878, Exhibit “ No. 7,” Mc-— 


Alpine’s file. 

h m mediately after thisinterview I closed a contract with J. M. Bagby 
to occupy and cultivate all of the 25} acres he could conveniently for 
thatvear. When Mr. Bagby started in to cultivate the land he found a 
man had ploughed a few furrows, by authority of John Arthur, and 
refused to quit plowing. Mr. Bagby came the same day to inform 
me of the same. I told Mr. Bagby to please go and infurm Mr. Ar- 
thur I had bought the land from the Kansas Pacific Railway Co., 
and that if Arthur desired proof of it, to tell Arthur to call on Jno. 
P. Devereux, attorney, for its confirmation. Mr. Arthur did go to 

Jno. P. Devereux for proof, and afterwards told me Jno. P. 
287 Devereux’s reply was that the railway Co. had sold the land 

to Mrs. Maria W. McAlpine, and that the trade was really 
made, and the company’s deed would be delivered to McAlpine 
when the conditions were complied with—that is, by the removal of 
the macadam tax lien. 

John Arthur was convinced of the certainty of the land exchange, 
and he with his tenant at once abandoned the land to our tenant, 
Bagby, without further opposition. (See depositions of Bagby and 
Arthur, State-Line depositions of October 11th and 12th, 1881, pages 
6 and 33, respectively.) One day in the middle of summer of 1878, 
I remarked to Jno. P. Devereux that it seemed to me that there was 
au good deal of red tape about the manner in which the Kansas 
Pacific Railway Co. officials transacted business; it took so long to 
get small matters even wound up. He replied it was a fact there 
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were great changes just then going on in the ownership of Kansas 
Pacific stock, and that some of the officials were shaking in their 
boots at the prospect of a dismissal to give room for the friends of 
the new owners. As he termed it, “ There is going to bea number of 
hides hung on the fence to-day,” for soon after I applied to General 
Superintendent Lyford he resigned ; same with General Superin- 
tendent Oakes ; same with President Carr; also President Edgerton. 
He, Devereux, said also that Rob’t E. Carr was dilatory and pro- 
crastinating in his habits, and put everything off that he well could 
for his successor to fix up. This uncertainty of the continuance of 
some, of the old officials in power and the actual changes that did 
take place was the chief cause of the delay at that time in winding 
up our land exchange. See Jno. P. Devereux’s letter, Exhibit No. 
6, McAlpine’s file. | 
Jno. P. Devereux, attorney, did not raise any objection to the mac- 
adam special tax lien until he had in his possession our deed to the 
.70 acres.. After the possession of our deed he wrote me his 
288 - letter of April 3rd, 1878. See Exhibit No. 5, McAlpine’s 
file, in which he stated that the railway Co. was ready to 
transfer their title, and that their land being free from all encum- 
brances it was expected our land would be placed in the same con- 
dition ; to which I replied by letter April 4th, 1878, Exhibit No. 8, 
Devereux’s deposition, in which, among other things, I stated the 
way to get rid of the unjust and illegal special tax lien was to let 
the operations of the new tax law take effect when the land would 
be offered by the sheriff to the highest bidder; then buy the title 
from whoever bid it off for the price “of asong.” In conversation 
afterwards with John P. Devereux’s attorney I drew his attention to 
the fact that the special tax proceedings, from the beginning down to 
the end, were defective all the way through. To begin with, there 
was no description of the land on the assessment or tax rolls from 
which any person could find the land. I told him that, for sake of 
argument, even if the special tax was regular in other respects, that 
it was an excessive and exorbitant tax, being more than twice as 
much as we asked for the full value in cash for the land offered in 
exchange. I also then stated that if he would not transfer the rail- 
way Co.’s deed then and insisted on the removal of the supposed tax 
lien, in the only one way to get rid of it, viz., at sheriff’s sale, that 
he must agree for the railway Co., as he had my deed in ‘his posses- 
sion, to grant the time to the sheriff’s sale day in order to have it 
removed. He consented to extend the necessary time. In the Mean- 
time the railway Co. used daily the 2.70 acres of the Ferry tract, 
and we were in possession of and farming the 25} acre tract, and 
both continued * erm so pursuant to the contract. 
When the time for sheriff’s sale arrived [ bid it off for the sum of 
$226 in satisfaction of a tax claim of over $5,000. See sher- 
289 _iff’s tax deed, Exhibit “ X.” 
Some time in April, 1878, J. P. Devereux showed mea 
letter he received from Land Commissioner Filmore, giving descrip- 
tions fo three quarter sections of land in Pottawatomie county, 


_ Kansas, stating take your choice of one quarter section. I replied, 
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stating I was not particular about that; if he wished he might give 
me the } section nearest Manhattan and the Kansas Pacific railroad, 
but left the choice with him, and he chose the northeast quarter of 
section 27, township 8, range 99 E., 160 acres. See his letter to 
Carr, of June 13th, 1878, Exhibit “A,” Devereux’s deposition. 

In the middle of June, 1878, Jno. P. Devereux sent for me to call 
at his office, which I did. He said, I have, been talking to some of 
the chief officers of the railway company and feel certain of having 
your land exchange finished up soon. I have made and forwarded 
a deed for Mr. Carr to sign. if no. P. Devereux gave me back the 
deed which my wife and I had signed, but did not acknowledge. 
We had the deed acknowledged, returning the same to him at his 
request. | 

called on J. P. Devereux in July following to inquire if R. E. 
Carr’s deed was ready for us. Mr. Devereux stated that some one 
must have pocketed the deed ; that the directors had authorized Mr. 
Carr, the president, to make the land trade with us. See Exhibit 
“Y,” attached to former answer of defendant, being a copy from the 
minutes of the board of directors, dated June 28th, 1878; that in 
conversation with Mr. Carr recently, in St. Louis, his impression 
then was that he had signed the deed; farther, that Carr had re- 
signed and D. M. Edgerton has been appointed acting president. “I 
have just written him, drawing hisattention tothe matter, and here 
is his reply.” Mr. Devereux then read to me a communication 

from D. M. Edgerton, either a letter or telegram, I think the 
290 latter. It read about in these words: “ The McAlpine papers 

cannot be found. I feel inclined to execute them in case 
they turn up, but under the new arrangements will not a new form 
of deed be necessary?” I surmised the new arrangements meant 
that there had recently been a new set of owners of Kansas Pacific 
Railway Co. stock. In fact at that time Mr. Devereaux hinted 
some change in the management of the Kansas Pacific Railway Co. 
affairs was about taking place and predicted that soon a new presi- 
dent in place of Mr. ncatin even would take place; hence my 
letter of August 29, 1878, to J. P. Devereaux, Exhibit “ No. ©,” Me- 
Alpine’s file, urging a settlement of this matter. - See his reply, Sep- 


tember 2nd, 1878, Exhibit “ No. 6.” 


During the latter part of the summer of 1878 it was rumored 
around that Jay Gould, or the Union Pacific Railway Co., had 
obtained control of the Kansas Pacific railroad. I became uneasy 
about the land exchange, the railway Co. having my deed to the 
2.70 acres and I possession only of the 25} acres. About the mid- 
dle of September, 1878, [ met J. P. Devereaux in Wyandotte and 
said to him, Judge Devereaux, I do nut wish to break this contract 
of land exchange, but I may have trouble in making the new stock- 
holders and managers understand the nature of our trade, and would 
like for my own protection if he would be kind enough to let me re- 
tain my deed to the 2.70 acres until such a time as they were ready 
to make deed to the land coming tous in exchange. He appeared 
reluctant to yield up my deed, but finally agreed to mail it to me, 
which he did. (See his letter of December 12th, 1878, Exhibit No. 7, 


‘ 
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McAlpine’s file, in which he advises me to preserve it, as we may get 
along to it, the land trade, some of these days.) Having possession 
of my deed and the 25} acres of land, I rested easy for about a 

year, and while in Denver,about September, 1879, I called. 
291 at the office of Jno. P. Devereaux, attorney, and told him the 

special macadam tax lien was entirely removed by purchase 
and decree of the distrigt court, and that we stood ready to finish 
the land trade or contract. He replied, I will see it finished as soon 
as possible. [ am going down to the office at Kansas City soon, 
and will hunt up the papers in the case and notify you (me). 

On November 13th, 1879 (see Exhibit “ No. 12,” Devereaux’s 
deposition, Lawrence, Kansas, March 25th and 26th, 1881), I wrote 
Jno. P. Devereaux, att’y, reminding him of the land exchange, in- 
forming him that the macadam tax lien was removed and we stood 
ready to finish the land trade and inquiring when would he be 
ready. Jno. P. Devereaux, before answering my said letter, com- 
municated with S. T. Smith, general superintendent, for instruc- 
tions, who answered by telegram, dated Nov. 19th, 1879, from Wal- 
lace station, “ Yes; close with McA Ipines if you can on reasonable 
terms.” See interrogatory No. 34 with answer, Devereaux’s deposi- 
tion, and interrogatory No. 51, et seg. State-Line deposition of 5. T. 
Smith. Pursuant to above instructions Jno. P. Devereaux, attorney 
for Kansas Pacific Railway Co., after receiving said Smith’s tele- 
gram of Nov. 19, 1879, from Wallace station, wrote me, Yes; I am 
ready to make the exchange whenever you are here. When will 
that be? See his letter of Dec. 13th, 1879, Exhibit No.8, McAlpine’s 
file. And in my reply of Dec. 20th, 1879, Exhibit No. 13 of Dever- 
eaux’s deposition, I wrote J. P. Devereaux, attorney, requesting him 
to fix his time and place of meeting, and I would be there. For his 
reply see telegram of Dec. 22, 1879, Exhibit No. 9, McAlpine’s file: 
Meet me at general offices to-morrow forenoon. 

Next morning, December 23rd, 1879, I set out for the general 
offices, and meeting at the Kansas City union depot Jno. P. Dever- 
eaux, In company with a lady, at the train, he asked me to allow 

him a little further time to produce the railway company’s 
292 deed, as per contract, for delivery to me,to which I consented 

(see Exhibit No. 10, McAlpine’s file), wherein J. P. Dever- 
eaux, in his letter of Dec. 26th, 1879, again asked for further time, 
until Superintendent Talmage of the Missouri Pacific railroad re- 
turned from New York. After receiving J. P. Devereaux’s letter I 
became very impatient and telegraphed J. P. Devereaux: I want 
something done quickly, for other parties wished to buy the Ferry 
tract for ice-storing purposes. 

On February Sth, 1880, I wrote to Jno. P. Devereaux about this. 
See S. T. Smith, superintendent, who promises to dispose of this 
matter by February 9th one way or other. 

February 23rd, 1880, I wrote Jno. P. Devereaux to the effect that 
I was going to Gunnison county, Colorado, for the summer season, 
aud enquiring where I should deposit our deed for land exchange, 
in case the railway Co. wish to finish the matter while I was gone. 
Along about that time Jno. P. Devereaux stated to me that he was 
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in receipt of a communication from General Superintendent Smith, 
wishing him to endeavor to induce McAlpine to accept a money 
consideration for the 2.70 acres, instead of the land exchange. In 
reply, I requested them to carry out the land contract already 
made; that it was too late then to talk about money consideration. 

On April Ist, 1880, I met Jno. P. Devereaux in Kansas City, and 
requested him to go with me to General Superintendent Smith’s 
office to ascertain something in regard to this land exchange. 

On the way there Mr. Devereaux signified his willingness to finish 
up the trade. After reaching the superintendent’s office 8S. T. Smith 
said to J. P. Devereaux: Write me out a history of this transaction 
and I will forward it to New York for the directors’ action on it. 
Mr. Devereaux sat down to write it out and I left the office. The 

same afternoon, on my way home, I met Jno. P. Devereaux 
293 on his way to the Union depot. Mr. Devereaux remarked: 

“T just now mailed you a letter, and it isa hell of a letter.” 
I enquired the purport of it. He said Superintendent Smith de- 
clines making the land exchange with you. (See letter of April 1st, 
1880, Exhibit 11, McAlpine’s file.) I replied, “It was a long lane 
that had no turning.” We had other conversation, going over the 
history of the matter from the beginning. I said: “ Judge, you are 
aware your railway Co. has had the occasional use for nearly 15 
years of the land near the steamboat landing, so convenient for the 
transfer for so long a time of so much railroad iron and cross-ties 
from the steamboat to the railroad cars, a great saving of expense and 
labor to the Kansas Pacific Railway Co.” (See Exhibit No. 10, 
Devereaux’s deposition; letter of J. P. Devereaux to Oakes, April 
16th, 1878.) | 

Jno. P. Devereaux had previously expressed a willingness to pay 
a rental or take up the track. See Exhibits “A” and “ B,” Robert 
E. Carr’s deposition, St. Louis, Feb. 27th, 1877. Further I asked 
him if I had not been ready to sell our land at a reasonable price or 
rent the ground or do anything else reasonable in order to avoid 
the delay, annoyance, and expense of litigation with a huge rail- 
way Co. Mr. Devereaux admitted all I said to him was true, and 
further stated in these words: “ This land trade was a fair one and 
should be finished in accordance with the agreement between us.” 
I then put the following question to him: “Judge Devereaux, you 
being aware of all the circumstances connected with this matter, 
what will you advise me to du in order to secure our rights?” He 
replied in these words: “ You go and employ a good attorney and 
you can have the benefit of all I know of these transactions for evi- 

ence.” 

On receipt of John P. Devereaux’s letter of April Ist, 1880, Ex. 
No. 11, McAlpine’s file, stating that Superintendent Smith refuses to 

make the land trade with you (McAlpine), in reply I wrote m 
294 letter of April 2nd, 1880, Exhibit No. 12, McAlpine’s file, ad- 

dressed to Superintendent Smith, to the effect that as he had 
declined to complete the delivery of title papers in the exchange of 
lands the railway Co and I entered into over two years previously, 
then considered so desirable by his Co., that I begged to Cubes when 
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it would be convenient for him to remove his switch track from the 
— landing and come to a settlement for the past use of the 
and. 

In reply to this I received Jno. P. Devereaux’s letter of April 10th, 
1880, Exhibit No. 13, viz., Superintendent Smith asks that in the 
matter of exchange of lands you will delay conclusions until he can 
confer with the New York parties. After waiting patiently for over 
three months for some response from either Smith or Devereaux I 
wrote J. P. Devereaux as a reminder July 12th, 1880 (see his reply 
July 13th, 1880, Exhibit No. 14), advising me to call on Superin- 
tendent Smith to ascertain if the New York parties had come to any 


definite conclusion in regard to our matter. 


Immediately after receiving J. P. Devereaux’s letter of July 13th, 
1880, I called to see Superintendent Smith, which induced my letter 
of July 18th, 1880, to J. P. Devereaux (Exhibit No. 17, Devereaux’s 
deposition), praying to save us the annoyance and delay of appealing 
to the courts for redress. 

In the fall of 1880 I called again to see Superintendent Smith and 
said to him, I believe. you are the only officer opposed to finishing 
up this land exchange, requesting him to state his reasons for so 
much contention. He replied, “ You are making too gvod a trade, 
getting so much land forso little.” I wished him to remember that 
the trade was made some years previously at a time before the more 

recent advance in price of land and soon after the time when 
295 E.S. W. Drought, as real estate agent, and President Carr, 

of the Kansas Pacific Railway Co., had offered to sell me the 
25} acres for $1,500; and, further, that the two and 5 acres, 
though small, was valuable for a steamboat landing, and also com- 
manded the ice privileges of both the Missouri and Kansas rivers, 
and that if a better place could have been had for receiving ties and 
iron from the Missouri river steamboats his company would have 
procured it long ago; besides the trade covered the rental for all past 
use of the ground for the past 13 years. He replied he must take 
the matter as it appeared to him when he became general superin- 
tendent. “ But,” he says, “ Usherand Devereaux are now at Lawrence; 
to confer with them. I will be satisfied with whatever arrange- 
ments they will make with you in this matter.” 

Next day I went to Lawrence, meeting Messrs. Usher and Dev- 
ereaux in their office and stating that Superintendent Smith referred 
me to them to make final arrangements about our land trade Mr. 
Devereaux and I had on hand so long. Mr. Usher wanted to know 
what we would take for the piece of Ferry tract. I replied I had 
sold it to his railway Co. once and did not want to sell it a second 
time. Mr. Usher remarked that a matter had recently come up 


through which it might become desirable for their railway company , 


to have the 25} acres, but finally said that he and Judge Devereaux 
were willing to compromise the matter by paying cash or carry out 
the original agreement, and that they would consult with Superin- 
tendent Smith at once and have him communicate with me, giving 
the result of their deliberations. 
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I thopght Superintendent Smith slow to communicate and called 
again at‘his office, enquiring whether Usher and Devereaux had 
advised with him on my matter. Mr. Smith said, “ Yes,” and that 
they had recommended to him to do certain things which he did 

not feel like doing; and, further, that as soon as he could talk 
296 to General Manager Clark or the New York parties about it 

and let them make the exchange of lands, if they wanted to, 
and he would write me the result of the conference. Some time 
afterward I received Sup’t Smith’s letter of Dec. 11th, 1880, offering 
$1,500 in full settlement, which I declined accepting, and wrote Jno. 
P. Devereaux my letter of Jan’y 22nd, 1881. xhibit “ No. 18,” 
Devereaux’ deposition. 

Before commencing suit to enforce specific performance of con- 
tract I went to General Sup’t Smith’s office and tendered to him our 
deed to the 2.70 acres, together with a receipt in full forall past rents 
and profits,and demanded the railway Co.’s deed to the 25} acres less 
Missouri River railroad right of way and one-fourth section of wild’ 
land, according to agreement. He declined to receive our deed or 
deliver theirs. He asked how much money would settle the busi- 
ness. I told him it was too late then to talk about money; that I de- 
sired the railway Co. to carry out the original agreement. 

Question 12. Who is in possession of the 25} acres of land de- 
scribed in the petition. 

Ans. Maria W. McAlpine. 

Quest. 13. State how you acquired possession of that tract of 
and. 

Ans. By permission from Jno. P. Devereaux, attorney. I took pos- 
session of the same for Maria W. McAlpine in pursuance of the 
aforementioned contract of exchange. | 

Quest. 14. State when you so took possession. 

‘Ans. Early in April, 1878, immediately after the land exchange 
was closed. 

Question 15. State what induced you to take possession of said 


tract of land. : 


Ans. Because I had bought it from the said railway Co., 
297 paying full value therefor, and was authorized by the railwa 
Co., through their duly constituted agent, to take suc 
possession under the contract for exchange. 

Quest. 16. State who had possession prior to the time you took 
possession and the circumstances in detail under which you ob- 
tained possession. . 

Ans. Dr. John Arthur had possession when our tenant, Bagby, 
commenced farming the same. John Arthur was a little undecided 
at first about yielding up the land. Bagby told Arthur to call on the 
officers of the Kansas Pacific Railway Co. and have them confirm the 
fact that McAlpine had bought said land. John Arthur told Bagby, 
our tenant, that he had seen Jno. P. Devereaux in regard to the pur- 
chase, and that he, Arthur, was convinced that McAlpine had bought 
the land; and Arthur quietly removed his farming implements 
with his tenant, leaving Bagby, our tenant, in full possession. 


23—400 . 
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Quest. 17. State whether or not the matter of return of the deed 
to 2.70 acres from Jno. P. Devereaux to you was considered at the 
time any indication of the abandonment of the contract for the said 
land exchange. | 

Ans. None on my part, and could not be on the part of Jno. P. 
Devereaux, for he yielded it up with considerable reluctance, and, in 
his letter returning it, requested me to preserve the same, as he 
expected to get around to the same business one of these days. See 
Exhibit “7,” McAlpine’s file. | 

Quest. 18. Who subsequently maintained possession of the land 
mentioned in the petition ? } 

Ans. I have possession of the 25} acres, and the railway Co. main- 
taining possession of the 2.70 acres. 

Quest. 19. State whether or not at the time the Kansas Pacific 
Railway Co. or Devereaux or any of the efficers did anything in- 
dicating sry they at that time considered the trade abandoned 

or off. 
298 ° Ans. They did nothing indicating an abandonment of the 
exchange of lands. They ran their trains daily over the 2.70 
— covering the said tract with ties, iron, and other railroad ma- 
terial. 

Quest, 20. State what, if anything, the railway Co. or the agents of 
the company did to indicate that the contract was not abandoned, 
but was in full force and effect, notwithstanding the said withdrawal 
of the possession of the deed. 

Ans. In reply to a communication from Jno. P. Devereaux con- 
cerning the McAlpine land exchange General Sup’t. Smith sent the 
following telegram from Wallace station to Jno. P. Devereaux, dated 
Nov. 19th, 1879: “ Yes; close with McAlpine, if you can, on reason- 
able terms.” See interrogatory 34, 8. T. Smith’s State-Line deposi- 
tion. 

Jno. P. Devereaux, attorney for the Kansas Pacific Railway Co., 
wrote me, Dec. 13th, 1879, in reply to my letter of Nov. 13th, 1879, 
informing Devereaux I was ready, and asking if he was ready to 
make the land exchange; he wrote these words: “ Yes; I am ready 
to make it whenever you are here. When will that be?” See Ex- 
hibit “ No. 8,” McAlpine’s file. In reply I stated that I would meet 
him at any time and place he designated to finish it. 

By telegram (see Exhibit “ No. 13,” Devereaux’ deposition) he 
fixed it at the Kansas Pacific general office on the morrow. I met 
him as per this arrangement. At this last meeting he requested. 
more time to produce the railway Co.’s deed, which I granted. 

Two or three times after this J. P. Devereaux, at the suggestion 
of Superintendent Smith, requested an extension of time in 
which -to settle this business. See Exhibit “No. 10,” letter of 
Dec. 26th, 1879, McAlpine’s file, and Exhibit “ No. 13,” New 
York parties’ letter of April 10th, 1880. Only one of the 

railway Co.’s officers, General Sup’t Smith, signified-a 
299 desire to abandon the land exchange. ~The first intima- 
tion of that I had was his desire to hold the 2.70 acres, 
when he, 8. T. Smith, sent a communication to Jno. P. Dever- 
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eaux urging him to endeavor to induce McAlpine to accept a 
cash consideration instead of making the land exchange. Again, 
when he, Sup’t Smith, requested Jno. P. Devereaux in my pres- 
ence to sit down and write out a history of the land trade to be 
submitted to the New York parties or directors for action, and be- 
fore he had time to get their reply by telegram even took upon him- 
self the authority to instruct Jno. P. Devereaux to write me that the 
railway Cv. would not make the exchange of lands with McAlpine. 
See Exhibit “ No. 11” McAlpine’s file. Again, when Sup’t Smith 
offered me $1,500 cash in full settlement. Exhibit “ No. 15.” Again, 
when I tendered him the deed written up by Jno. P. Devereaux and 
executed by us to the 2.70 acres, with a receipt in full of all demands 
lor past rents (see Exhibit “Z” and “ ZZ”), and demanded of him 
a fulfilment of the land exchange contract by transferring to me the 
railway Co.’s deed to the 25} acres and } section. He refused to take 
my deed or deliver theirs, but inquired of me how much money it 
would take to settle the matter. I told him I preferred the fulfilment 
of the contract on the part of the railway Co. He asked the ques- 
tion, Will $6,000 settle it? but made no offer of $6,000. I appealed 
once to Judge Usher to assist me in making a settlement with the 
railway Co. He replied, “The Kansas Pacific Railway Co.’s dis- 
bursements to their employés living at Wyandotte was a great ad- 
vantage to the place and that if you fellows down there did not quit 
bothering them the railway Co. would pull up their tracks and stop 

running trains into Wyandotte.” I continued “ bothering” 
300 _ the officers, however, and the railway Co, continued running 

their trains daily, and during the steamboat season, nine 
months every year, covered the wharf on the Ferry tract with ties, 
iron rails, and other railroad materials, to the exclusion of other 
business along and near the river bank. 

Ques. 21. State what, if any, improvements you from time to time 
made on said 25}-acre tract after this exchange; when and what 
several sums of money you expended to perfect the title to the 
same for the purpose of carrying out the requirements of the rail- 
way Co. . 

Ans. I expended $650 in building a tenant dwelling-house, barn, 
stable, corn-crib, cistern, and fencing on the 25} acres; about $350 to 
clear off the supposed macadam tax lien; about $150 in attorneys’ 
fees and time spent in connection with said tax lien, and about $500 
in time lost and cash expended while traveling, postage, stationery, 
and other expenses while carrying on the negotiations for the land 
exchange. See tax deed, Exhibit “ X ;” see Bagby’s deposition, in- 
terrogatory 3. 

Quest. 22. At whose solicitation did you submit to this expendi- 


_ture and for what purpose ? 


Ans. At the solicitation of J. P. Devereaux, att’y for the railway 
Co., and President Carr e¢ al., and for the purpose of satisfying the 
whims of the said railway Co. officers and to avoid, if possible, 
tedious, annoying, and expensive litigation to enforce my rights and 
claims against said railway Co. See J. P. Devereaux’s letter, Apr. 
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3rd, 1878, Exhibit “ 5,” McAlpine’s file; also his letter of Apr. 16th, 
1878, Exhibit “ No. 10,” Devereaux’s deposition, letter to Oakes. 

Quest. 23. State whether the buildings and fences above spoken of 
are on the said 25} acres of land of this time. 

Ans. They are. It is a four-room dwelling-house, with cistern ; 

the outbuildings consist of barn, stable, and corn-crib. 
301 . Quest. 24. State what, if any, other improvements have 
been placed upon the land, when, and by whom. 

Ans. There are five or six small houses built by tenants named 
Mason, Miles, Kelly, Howard, Payne,and Duncan, to whom I leased 
grounds, each having a garden plat of one to two acres; the value 
of the houses run from $150 to $200 each ; the houses were built in 
1878 to 1880. 

Quest. 25. State what exhibits you have attached to this your 
deposition—what are they ? 

Ans. They are letters and telegrams received from the general 
superintendents of the Union Pacific Railway Co. and Jno. P. Dev- 
ereaux, attorney for said railway, relating to the purchase and sale 
between us of a part of the Walker Ferry tract, 2.70 acres, and the 
aforementioned 25} acres; said letters were received by due course 
of mail soon after the time they bear date, respectively. 

Besides other documents, such as deeds, &c., all pertaining and 
applicable to said land exchange, viz: Letters and correspondence, 
Exhibits “A” to “ P,” inclusive ; “ No. 1” to “ No. 15,” inclusive, Me- 
Alpine’s file; “Q” is transcript of suit, Garrett vs. R. R. Co.; “ R” 
is Walker partition suit; “S” is deed from Walker, Rosebury, and 
Garrett, per sheriff, to Maria W. McAlpine; “T” is deed of Russell, 
Eliza J., and Chas, B. Garrett to Raiaers and Garrett, Book “ R,” 
107; “ V” is plat of Wyandotte Ferry tract; “ W ” is deed of McAl- 
pines to Missouri R. R. Co. for right of way through Ferry tract; 
“ X” is sheriff’s deed (L. Walker, &c.) removing macadam tax lien 
from Ferry tract; “ Y ” is the order of board of directors ratifying 
contract for exchange of lands; “ Z” is the warranty deed for 2.70 
acres tendered:to Union Pacific Railway Co. by McAlpines; “Z Z” 
is the receipt in full for past rents and profits; “A A” is a copy of 

ordinance vacating 3rd street extended over Ferry tract; 
302 “BB” is copy of contract Wyandotte city with Union Pacific 
R. R., E. D., for improving public levee. 

Quest. 26. State if you know the signature of Jno. P. Devereaux. 

Have you ever seen him write ? 
Ans. Yes, sir. I have frequently, seen him write it, and am 
familiar with it. 
Quest. 27. State who signed the letters and correspondence herein 
set out from and between Exhibits “A” to “ H,” inclusive. 
OP aaa Jno. P. Devereaux, except copies of two telegrams sent by , 
1m. 
Ques. 28. State if you know the signature uf William Carr. 
‘ na I have often seen Wm. Carr write his signature, and I know 
1 ‘ 
Quest. 29. Who signed the exhibit marked “ I,” McAlpine’s file? 
Ans. William Carr. 
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Quest. 30. Do you know the signature of 0. S. Lyford, general 
sup’t of the Kansas Pacific Railway Co.? Did you ever see him 
write? 

Ans. I have seen him write a few times, but am not familiar with 
his signature. 

Quest. 31. Who signed exhibit marked “ M,” McAlpine’s file? 

—. I believe it to be the signature of J. W. Griffith, who was Sup’t 
Lyford’s chief cl’k and son-in-law. 

Quest. 32. How came you to be in possession of Exhibit “ No. 1,” 
McA lpine’s file ? 

Ans. I received it in answer to my letter, addressed to General 
Sup’t Lyford, Oct. 3rd, 1876, in which I insisted his railway Co. 
must either buy the steamboat landing of the Ferry tract, pay a fair 
rental price for its use, or abandon and yield up to us the full use of 
the land. 

Quest. 33. Do you know the signature of S. T. Smith, gen- 
303 eral sup’t? Have you ever seen him write? 

; Ans. Yes; I have frequently seen S. T. Smith write. 

Quest. 34. Who signed Exhibit “ 15,” McAlpine’s file? 

Ans. 8. T. Smith. 

Quest. 35. How did it happen that you received each of the above- 
mentioned exhibits severally ? | 

Ans. From the nature of the business—negotiations which trans- 
ere between the Kansas, afterward Union, Pacific Railway Co. and 

aria W. McAlpine for mutual exchange of lands. 

Quest. 86. Who signed each and every said exhibit severally ? 

Ans. J. P. Devereaux signed Exhibits “A” to “H,” inclusive, “J” 
to “ P,” inclusive, No. 2 to No. 14, inclusive; S. T. Smith, Exhibit 
“No. 15;” William Carr, Exhibit “I;” J. W. Griffith, O. S. Lyford’s 
chief clerk, Exhibit “M;” L. A. Geraldin, clerk for J. P. Devereaux, 
attorney, Exhibit No. “O.” The deed, Exhibit “ W,” is-in the hand- 
_ writing of Jno. P. Devereaux. 

Quest. 39. State what, if anything, further you did at the time* 
you last tendered the deed of the 2.70 acres of the Wyandotte Ferry 
tract land to said railway Co.? 

Ans. I tendered a receipt in full of all demands on account of use 
of 2.70 acres land, and demanded a fulfilment of their contract with 
us, viz., to execute a warranty deed, which I had filled out, to Maria 
W. McAlpine for the 25} acres heretofore referred to and } section 
of wild land. 

Quest. 38. State to whom you made such tender. 

Ans. To S. T. Smith, general sup’t, and afterwards, as a matter of 
form, to John McKenzie, sup’t of machinery, who was recognized 
as a proper officer and official residing within the State of Kansas. 

Quest. 39. State what other tenders and offer, if any, you 
304 made at the time and what reply you received. 

Ans. Mr. S. T. Smith asked me how much money it would 
take to settle this matter. I replied it was too late then to talk 
about money ; that I desired them to carry out the agreed contract. 

Quest. 40. When was the contract shened between the railway Co. 
and yourselves? 
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Ans. When Jno. P. Devereaux, their attorney, came over to Wyan- 
dotte and examined the title to Ferry tract, at same time consulting 
with Judge Sharp, who was attorney for Missouri River Railroad Co., 
to whom we had previously sold about an acre for their right of 
way off of the Ferry tract about the special tax lien. At that time 
Judge Sharp told Jno. P. Devereaux, in my presence, that he, Sharp, 
and Missouri Pacific R. R. officials had examined into the special tax 
matter and came to the conclusion that it was of no consequence, 
and accepted a deed from the McAlpines without even containing 
the covenants of general warranty. At this meeting Jno. P. Dever- 
eaux expressed himself satisfied the title to the 2.70 acres was straight 
in Maria W. McAlpine. He went back to Kansas City and drew up 
the deed for us to sign, which we executed, and handed the deed to 
J. P. Devereaux, attorney, the latter part of March, 1878. Then is 
the time I considered the contract for land exchange closed, when 
Jno. P. Devereaux accepted and received from us our deed and con- 
senting to allow us to enter into possession of the 25} acres in pur- 
suance of and in performance of their side ef the contract to us, J. P. 
Devereaux stating the title to their land was clear of all encumbrance. 
See his letterof April 3rd, 1878, Exhibit “5,” McAlpine file. I con- 
sidered this contract closed at the last of March, 1878, though in April 

following, to satisfy the newly-formed whim of J. P. Devereaux, 
305 I agreed to remove the supposed special tax lien, feeling able 

to do so, fur a small sum and within the time J. P. Devereaux 
allowed me, and I did remove it, and then immediately after notified 
J. P. Devereaux to that effect, demanding a transfer to me of their 
deed, as per agreement. I considered the contract doubly closed 
when, in June, 1878, J. P. Devereaux told me the railway Co. di- 
rectors had ratified this same contract and all that remained was 
the signature of the president to the deed he had prepared for that 
purpose to the 25} acres, &c. See Exhibit “ A,” Devereaux deposi- 
tion. I considered the contract trebly closed after the railway Co. 
was notified of the removal of tax lien; and in reply to my letter to 
J. P. Devereaux, Nov. 13, 1879, Exhibit “ 12,” Devereaux deposition, 
J. P. Devereaux wrote me his letter of Dec. 13, 1879, Exhibit 8, Me- 
Alpine’s file, that he was ready to make the deed, which was in com- 
pliance with the instructions of Gen. Sup’t Smith, who claimed 
authority to finish the exchange of lands. See his telegram to J. P. 
Devereaux, Wallace, Nov. 19,1879. He telegraphed J. P. Devereaux 
to close the trade with McAlpine. See interrogatory “ 34,” Dever- 
eaux’s deposition. : : 

Quest. 41. What was your relation to Maria W. McAlpine, one of 
the plaintiffs of this suit? 

Ans. I am her husband, and she verbally authorized me to make 
the exchange of lands aforementioned, and fully ratified the trade 
after it was made. 

Quest. 42. How did Maria W. McAlpine become owner of the 
Walker Ferry tract? 

Ans. She is the daughter of Joel Walker, who died intestate in 
the year 1857, leaving as heirs his widow, Maria A. Walker, and 
ehildren, Justin, Everett, and Maria W., and by partition suit No. 
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1067, on the docket of the district court, the aforementioned interest 
in the Wyandotte Ferry tract was assigned by the district court to 

Maria W. McAlpine, and afterwards by the partition suit No. 
306 1482 between the then owners of the Wyandotte Ferry tract, 

namely, Maria W. McAlpine, Wesley Garrett, Amanda Rose- 
bury, and Isaiah Walker, it was found injudicious to divide the tract, 
and by order of the district court Maria W. McAlpine became the 
purchaser at the sheriff’s sale and paid for the same and obtained a 
deed therefor. See Exhibit “8.” 

Question 43. Do you recollect an old road that ran across the 
Ferry tract to reach the ferry landing at an early day? If so, state 
about where and what direction it ran to reach the ferry. 

Ans. Yes; Ido. It ran along about where 3rd St. now is. It ran 
in a southerly direction across the Ferry tract to the bank of the 
Kansas river at a point where the ferry-boat landed. 

Quest. 44. When did it cease to be used as a public highway ? 

Ans. At the time the ferry ceased running, which was about 1865 ; 
at the time of completion of the toll bridge. The toll bridge crossed 
the Kansas river near the track of the crossing of the ferry-boat. 
The extension of 3rd street across the Ferry tract to the end of the 
toll bridge was abandoned in 1873 by resolution of the city council. 
That was at time of completion of the free iron bridge. Imme- 
diately after that the old toll bridge was abandoned. See Exhibit 
“ A,” resolution of city council. 

Quest. 45. In what way did you exercise control over and keep 
possession of the Ferry tract? 

Ans. After we had sole ownership, latter part of 1872 till begin- 
ning of 1878, we sold rock — leased privileges to sand men to land 
their boats to deposit on the bank building sand on the 2.70 acres; 
also to wood-choppers to land drift wood on same tract during the 
June rise in Missouri river; also to Philipp Hescher, Packer McGrew, 

et. al. to land and convey across it ice in the winter; also paid 
307 ‘taxes, except on that portion sold the Missouri River R. R. for 

tight of way, about one acre, in 1875. During the said period 
from 1872 to 1878 the Kansas Pacific Railway Co. had one or two 
switch tracks over a portion of the Ferry tract. During the steam- 
boat season they iaded ties, R. R. iron, and other freight sometimes 
on the 2.70 acres tract, and sometimes on the public levee further up- 
stream. . 

After we sold the 2.70 acres to the Kansas Pacific Railway Co. we 
did not exercise any further control over it. The said railway Co. 
assumed the exclusive use of it, running steam-engines and railroad 
cars over it daily, landing and storing ties and other freight thereon, 
After the purchase they did not land or store any iron or ties on the 
public levee, for the wharf on the 2.70 acre tract, sloping as it does 
gradually from the high levee down to the water’s edge, was more 
convenient for the landing of heavy ties and railroad iron rails—a 
great saving of labor and ne to the railway Co. as compared 
with the landing-on the public levee higher upstream, there where 
it was coulinaaile changing and washing away, leaving the river 
bank steep and abrupt. 
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Quest. —. State how the officers of the railway Co. knew you took 
possession of the 25} acres. 

Answer. Jno. P. Devereaux knew we wanted possession when he 
received and accepted our deed in favor of the Kansas Pacific Ruail- 
way Co. to the two 74% acres, and at that time granted me leave to 
take possession of it in pursuance of and in performance of the con- 
tract for exchange of land. He knew I took possession of the 25}- 
acre tract when our tenant, Bagby, ordered Jno. Arthur’s tenant to 
desist from ploughing, Jno. Arthur claiming the exclusive right 

from the railway Co. to farm the land for the year 1878. Jno. 
308 Arthur yielded up the land to our tenant, Bagby, on being 
informed by J. P. Devereaux, att’y, that the McAlpines had 
bought the said land on certain conditions, namely, the removal of 
the macadam tax lien. See Arthur’s deposition, interrogatory “3.” 

S. T. Smith knew I took possession of said land, for he sent acom- 
munication to Jno. P. Devreaux, which I saw in J. P. Devereaux’s 
office, requesting and urging Devereaux to endeavor to effect a com- 

romise with the McAlpines by paying cash instead of deeding the 
eale, knew we had possession of the 25} acres. I also told Judge 
25} acres, &c., of land, asagreed upon. Their tax agent, Col. Geo. W. 
Usher that we had possession and had tenant farmers on said land. 

These and some subordinate officers of the railway company knew 
I took possession of the land, none of whom raised any objections 
thereto. 

We held uninterrupted possession, farming the land for two years 
consecutively. Neither at the beginning of taking possession or at 
any time after during said two years was there any act of disapproval 
on the part of any officer of said railway Co. against our taking pos- 
session or occupancy of said 25} acres. 

It was only on the 1st of April, 1880, when informed by J. P. 
Devereaux, that General Sup’t Smith assumed the authority to refuse 
finishing the land exchange with us. That was the first intimation 
we had of the desire of any one of the Kansas Pacific Railway Co. 
officers to back out of said land trade. 

Quest. 47. When was the Missouri river R. R. track constructed 
through said 25}-acre tract? 

Ans. In the year 1866. 

- Quest. 48. Why did you remove the macadam tax lien ? 
Ans. .We paid it off at the request of the officers of the Kansas 
Pacific Railway Co.; not because I thought it just, but because 
309 I deemed it the most prudent and quickest way to finish the 
land exchange and procure a full settlement of the then exist- 
ing business relations between the Kansas Pacific Railway Co. and 
ourselves. I was desirous of doing everything within the bounds of 
reason to avoid a “long-winded ” lawsuit with said railway Co. One 
thousand dollars would not pay me for valuable time spent and 
anxiety of mind during 2 or 3 years previously and 2 or 3 years 
. subsequently to the removal of the macadam tax lien, had while cor- 
responding and running after the officials of said railway Co, en- 
deavoring to adjust amicably the difference between us. 
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Quest. 49. What portion of the Ferry tract was occupied by Mr. 
ote Wood, the tenant spoken of by Isaiah Walker in his depo- 
sition 

Ans. Hiram Wood occupied a portion of the northerly end of the 
2.70 acres as a livery stable and feed yard. 

Quest. 50. What did J. P. Devereaux, attorney, say when you 
threatened to commence action in court to dispossess the Kansas 
Pacific Railway Co., fearing said Co. might claim the 2.70 acres by 
right of possession 15 years? 

Answer. He replied, “ You need have no fears of the Kansas Pacific 
Railway Co. claiming title by right of possession.” He further said, 
“ We have not held adverse possession ; besides we have already en- 
tered into an agreement to purchase it by sale of other lands to you 
as an offset.” 

Quest 51. By what name was the defendant formerly known? 

Ans. The defendant corporation, known as the Union Pacific 


Railway Co., includes within its organization the Kansas Pacific 


Railway Co., with whom we contracted this exchange of lands, and 
is the same corporation under another name, with the addition of 
one or two other organizations. 

Quest. 52. Do you know what, if any, consideration the railway 


Co. paid for the privilege of passing over this portion of the Ferry 


tract ? 
310 Ans. In part payment of such privilege the railway Co. 

permitted Isaiah Walker, while he was chief owner and while 
doing business in Kansas City, to ride over their railway on passes, 
and after my wife became sole owner she and I rode over said rail- 
way from here to Denver and return on passes for’several years. I 
should say the amount so paid to the owners of the Ferry tract for 
the use of said ground as they then occupied averaged about $50 per 
annum prior and up to the year 1878. 

Quest. 53. Why was it economical for the railway Co. to land and 
store their cross-ties and iron rails on the Ferry tract instead of on 
the public levee? : 

Ans. Because of the gradual, permanent slope of the Ferry tract 
down to the water’s edge, suitable for steamboat landings at both 
high and low stages of the Missouri river. Again, for many years 
the Missouri river current set opposite the 25}-acre tract, washing 
away the right bank of the river for a distance from there down 
stream of over one-half mile; also washing away the greater part of 
the public levee, wiping out the site of the Kansas Pacific depot, 
round-house, paint-house, and all their repair shops. The washing 
and coving made the river bank steep and abrupt and shifting, so 
the steamboat deck hands could not carry the heavy iron rails and 
cross-ties up the steep bank. No portion of the original four acres 
of the Wyandotte Ferry tract washed away, the landing there being 
stable and of easy access both for steamboats and railroad cars. 

Quest. 54. To what extent did the railway Co. use the 2.70 acres 
of the Ferry tract for storing ties and other freight subsequent to 
the exchange of land? 
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Ans. After the exchange of lands the railway Co. did not land 

311  ironorties further upstream. There is not room enough on the 
publiclevee where vacant to hold a steamboat load of ties. The 
washing away has made the levee very narrow in some places. The 


river has washed it all away and into a portion of the front row of — 


lots, so that in boating time they occupy the whole of the 2.70 acres 
storing their cross-ties and other freight thereon. The railway Co. 
ran their trains over it daily handling freight; and mornings and 
evenings a train-load of employés, who worked at their Armstrong 
machine shops and live at Wyandotte, and make this 2.70 acres a 
depot for said freight and employés. 

Stig 55. What land is between the 25} acres and the Wyandotte 
Ferry tract ? 

Ans. The Wyandotte city levee, along the Missouri river bank, 
three-fourths of a mile long northerly and southerly. 

Quest. 56. State on what land the Kansas Pacific Railway Co. 
built their repair shops, depot, and round-house at an early day. 

Ans. On the public levee aforementioned. 

Quest. 57. How long did the railway Co. so occupy said levee ? 

Ans. From the beginning until the Missouri river washed away 
the foundations of their aforementioned buildings there, which was 
_ about the years 1875 and 1876; then they removed their shops 
and machinery to Armstrong, a station on the main line, where they 
have since remained. 

. Quest. 58. State what, if any, use the railway company made of 
the 25} acres before and after the washing away of the public levee, 
the site of their railway shops. 

Ans. Before the washing away of the levee they never occupied 
the 25} acres. Afterwards they leased the land to farmers part of 
the time and never used the land at any time for their railway pur- 

poses. Said land was inaccessible to said railway Co. on ac- 
312 count of Jersey creek, which is 75 feet wide and 30 feet deep, 

and said railway Co. never built a bridge across Jersey creek. 
Now, since a portion of the public levee has entirely washed away 
and the railway Co.'s “levee improvement contract” with Wyan- 
dotte city forfeited, they have no right of way to reach Jersey creek 
even with their track. See Exhibit “B B.” 

Quest. 59. What proportion of all the railway Co.’s rails and cross- 
ties used in the construction and repairs of said railway were landed 
at Wyandotte city? 

Ans. At least three-fourths of the whole amount. 

Question 60. What amount of the railway iron and cross-ties and 
other freight has been landed on said 2.70 acres and received by 
said railway Co. since the exchange of land was made? 

Ans. At least 250 tons weekly for two-thirds of the year, which 
would be one steamboat load of cross-ties per week, on an average, 
for said length of time. Said railway Co.’s cross-ties nearly all come 
from the timbered portion of Missouri east of this point. 

,, Question 61. Do you know annual value of the use of the Ferry 
tract steamboat landing to said railway Co.? — 

Ans. Yes,sir. At least $250 per annum for storage purposes alone. 
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Quest. 62. The connection of this railway Co. with the river bein 
a necessity, what would be the amount of damages annually to sai 
company should it be deprived of the privileges of reaching the 
river for the purpose of receiving cross-ties and other freight ? 

Ans. The damage would be the cost of transferring across other 
people’s land freight from Missouri river bank to their main line, 
about 2 miles, say 8,000 tons annually; handling and hauling 50c. 
per ton; in all, about $4,000 per year. 

Quest. 63. Are you acquainted with the value of the Ferry 
313 tract at the present time? 
Ans. Yes, sir. 

Quest. 64. What is its value ? 

Ans. By comparison with the salable value of lots on a little 
higher ground on 3rd street, which sell at $1,000 each ; the 2.70 acres 
will divide up into 25 lots, which will be worth 275 dollars each, on 
an average, amounting in all — $6,875. 

Quest. 65. Are you acquainted with the value of the 25} acres? 

Ans. Yes, sir. 

Quest. 66. What is its value? 

Ans. Three hundred dollars per acre after deducting Missouri 
River R. R. right of way, leaving 22 acres, amounting in all to $6,600. 

Quest. 67. On what do you base your valuation ? 

Ans. From the prices brought at recent sales of — acre, land 
almost adjoining and in the immediate vicinity. | 

Quest. 68. Is the 25} acres high or low lying land ? 

Ans. There are about 2 acres of it on the bluff and the balance 
is on the Missouri river bottom. 

Quest. 69. Is the bottom land subject to overflow ? 

Ans. A portion of it overflows at the June rise of Missouri river 
almost every year. Two years ago last spring half of it was under 
water. 

Quest, 70. What is the value of the } section of wild land in Pot- 
tawatomie county ? 

Ans. About $800. 

Ques. 71. On what do you base its valuation ? 

Ans. When the exchange of land was made S. J. Gilmore, land 

commissioner, wrote J. P. Devereaux, att’y, the price of said 
314. land was $3 per acre—$480; I reckon it has not quite doubled 
in value since that time. | 

Quest. 72. What is the relative value of the 25}-acre and the 2.70- 
acre tracts,and what would be the damage to you should the ex- 
change fall through ? 

Ans. That by reason of the improvements placed upon the 25} 
acres by us and our possession and obligations contracted to lease 
holders of the 25}-acre tract, no adequate estimate could be given 
of the amount of damage which would ensue to us should we now 
lose the benefits of. our contract of exchange with the railway Co., 
as it would involve us in litigation with parties dependent on our 
title and control, and the 254-acre tract is of specific value to us for 
the further reason that it is contiguous to other farm lands belong- 
ing to us higher up the river bottom, to which this tract is an 
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essential complement, for the purpose of contingent farming opera- 
tions. 

Intrinsically, outside of the improvements made by us, the two 
tracts, the 25} & 2.70 acres, are very nearly of equal value, or were 
so at the time of the exchange. 

By taking into consideration the value of the steamboat landing 
and wide wharf and the long water frontage, 80 rods long, on both 
the Kansas and Missouri rivers, commanding as it does the valuable 
ice privileges and other river business and being opposite the busi- 
ness center of Wyandotte, making the difference in value largely in 
favor of the two 2.70 acres, and it was so considered at that time by 
Messrs. Oakes, Carr, and Devereux, as their correspondence will 
abundantly show. 

Since that time the increase in value has been something in favor 
of the larger tract—the 25} acres—by reason of the fact that since 
the trade was consummated five or six years ago the town has grown 

towards it in a small way; thisdifference in growth of value, 
315 * however, has not been great, for a large portion, more than 

half, of the 25} acres issubject to frequent inundations by the 
rise of the Missouri river over its banks and the wash from the 
bordering hills, making that half unfit for dwellers and risky for 
tillage, and its actual value is somewhat uncertain and depends 
largely on future contingencies, while the absolute value of the 
smaller tract is a fixed fact. . 

The steamboat landing is worth much more to the railway Co. for 
the uses they want to put it tothan the other tract, for which they 
have seemingly no use, as, for the reasons stated, it is inaccessible to 
them and they have no franchise to reach it; while said 25} acres, 
by reason of the fact that we have improved it and shaped our busi- 
ness so as to conform to the exchange, it is of more value to us. 

Question 73. Did you have said part of Ferry tract surveyed when 
the exchange of lands was made? 

Ans. Yes, sir. 

Quest. 74. How much did it measure? 

Ans. By the notes of Sam’! Parsons, formerly city and county 
surveyor, it measured 2.70 acres. 

Quest. 75. What quantity of land is there now ? 

Ans. 2.70 acres. 7 

Quest. 76. How much of said 2.70 acres did the railway Co. use 

after the exchange of lands? | 

| Ans. The greater part of the tract lies between their switch and 

the two rivers. During the steamboat season the ties are almost 

alwavs delivered faster than the railway Co. can find empty cars to 

transport them westward, so that during the spring, summer, and 

autumn every available space is generally eile § full of ties down to 
the water's edge. 

During every sudden rise in June of Missouri river the 

316 employees.of the railway Co. have much trouble in keeping 

some of the ties from floatin down-stream. The ties are 

stored there at the railway Co.’s risk. The railway switch runs 

some distance from the steamboat landing. Sometimes, when empty 
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cars are plenty, the steamboat deck hands carry the ties and other 
freight from the boat and, place the same in the cars. 

The remaining ties are stored on the wharf, and when the steam- 
boat deck hands are gone the railway Co. employees load up the 
ties as fast as trains can be had for transportation of same to points 
along the main line. Almost daily the ‘railway Co. use the switch 
and a portion of said track for delivering merchandise, coal, lum- 
ber, and other freight to Wyandotte merchants and builders. Every 
morning and evening the railway Co. runs a passenger train for the 
purpose of conveying hundreds of their employees who live in Wy- 
andotte and work in and around the extensive machine shops at 
Armstrong station, on the main line. 

Ques. 77. Prior to said exchange of land did the railway Co. con- 
struct any shops or round-house on the Ferry tract? 

Ans. No, sir. 

Ques. 78. After the said railway Co. moved their depot, round- 
house, and machine shops to Armstrong on account of the caving 
in of the Missouri river bank, what became of the remainder of the 
public levee? 

Ans. That portion of the public levee—the use of which: was granted 
by the city to the Union Pacific Railroad Co., E. D., for their passenger 
depot, round-house, and machine shops—was all washed away, ex- 
cept four narrow strips opposite blocks one, fourteen, fifteen, and 
eighteen, respectively. The said ground having been abandoned by 
said railway Co. reverted back to the city again as per contract, see 
Exhibit “ B B,” and subsequently the Wyandotte city council leased 

that portion opposite block eighteen to the Missouri Pacific 
317 R.'R.Co. for a freight and passenger depot and to A. G. Wal- 

cott for lumber yard; that portion opposite block fifteen to 
Skelton and Gille for a saw-mill site; that portion opposite block 
fourteen to the Willow basket factory, and that portion opposite 
block one to the ‘Wyandotte Water Works Co. for a reservoir; and, 
us I repeated before, there is not enough of the public levee vacant 
on which to store a steamboat load of cross-ties. 

Quest. 79. Taking the right bank of Missouri river from the north 
line of Wyandotte leven around the river bend about two miles to 
the point of bluffs at Kansas City, Missouri, how many places can 
the Union Pacific Railway Co. find to reach the Missouri river 
freight ? 

Ans. The only one practicable place is the aforementioned 2.70 
acres of the Ferry tract. 

Quest. 80. What induced you to think that J. P. Devereaux had 
authority from the railway Co. to make this exchange of lands 
other than what you have already mentioned; what did you rely 
upon ? 

grt I relied upon the fact that, to my knowledge, he had fre- 
quently been employed by the railway Co. to negotiate and consum- 
mate many other prior real estate transactions, which in all cases 
had theretofore been duly ratified, accepted, and acted upon by said 
railway Co.: and from his general reputation as a highly honorable 
gentleman, whose word was as good as his bond, and my further 
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knowledge of his having held so many high official positions for 

thirteen or fourteen years in the employ of said company, I deemed 

all his transactions with me in this matter of exchange ds impor- 

— and binding on said railway Co. as if performed by its presi- 
ent. 


And the following exhibits are hereto attached by me at the re- 
quest of the witness as a.part of this deposition, being the same 
referred to by the witness and presented to me by him at the + 
318 at of giving his testimony concerning each of them respect- 
ively. 
[sEAT.. ] SOPHIA E. MASON, | 
Commissioner and Notary Public. 


McAlpine’s Letter File. 
R. R. taxes and miscellaneous; purchase of church lot of Devereaux. 
Kansas Pacific Railway Co., land department. 


LAWRENCE, Kansas, Aug’t 12, 1872. 
N. McAlpine, Esq., Wyandotte, Kans. | 
D’r Sir: I have your favor of the 5th inst., about obtaining lot at 
Armstrong for the “ Methodist Society of Armstrong,” on whose be- 
half you write, and in reply beg leave to say that upon the condi- | 
tions named in your letter—the erection of a church to cost not less r 
than $2,000—this comp’y will quitclaim to said society lots 8 and 9 
in block 3, the taxes assessed, if any, being paid by said society. 
Yours truly, JNO. P. DEVEREAUX, L’d Com. 


Exuisit “A.” 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 14 Dec., 1872. 


N. McAlpine, Esq., West Wyandotte. | 
D’r Str: What time can you give us to pay our taxes due 10th | 
prox. in y’r Co., and what rate of int. will you charge? It will be | 
‘a great accommodation to give us as long a timeas possible. I will 
give you my draft of the ferry, payable at a fixed day, and have it 
accepted. Let me hear from you at y’r earliest convenience, & | 

oblige— | | 
Y’rs truly, JNO. P. DEVEREAUX, L’d Com. 


319 John P. Devereaux, land commissioner; Sam’) J. Gilmore, 
secretary. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 25th Dec’r, 1873. 


N. McAlpine, Esq., treas., Wyandotte. 
Dear Sir: I am just from St. Louis, and it looks almost impossi- : 
ble for us to meet our taxes with anything like promptness, the 
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amount we have to pay in this State alone being some100 M. You 
have always been disposed to help us, and as soon as possible please 
say what arrangement we can have with you. Can you not take 
Mr. Greeley’s acceptance, say at 90 d’ys, with one p’r ct. a month 
added, giving me a rec’pt for the taxes upon condition that the ac- 
ceptance is paid? I am sure within 90 days that matters will greatly 
brighten up with us. I go West to-morrow; will be home Sunday, 
and if you will drop me a line so I certainly get it Monday morn- 


ing you will much oblige me. ; 
Yours truly, JNO. P. DEVEREAUX. 


Do y’r level best for us. I told them at St. L. if any treas. up here 
would help us it was you. 
D. 


John P. Devereaux, land commissioner; Sam’! J. Gilmore, secretary. 
Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 2nd Jan’y, 1874. 
N. McAlpine, Esq., treas., Wyandotte. 

D’r Str: Further about our taxes I propose to give you my draft 
at 90 days after sale from 10th inst., payable to the order of 
Adolphus Meier and C. S. Greeley and accepted by C. S. Greeley, as 

treas’r, for $8,168.18. This I consider gilt-edge, as the indi- 
320 vidual endorsements of these gentlemen is undoubted, & they 
will always preserve their personal credit. Shall I so prepare 
the paper? The position, & very properly, in which you are and 
the confidence y’r letter on this subject implies in me personally 
would not permit me to ask you to take any paper that I could not 


speak of as confidently as I do of this. 
Y’rs truly, JNO. P. DEVEREAUX, L’d Com. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 6 July, 1874. 
N. McAlpine, Esq., Wyandotte. 

D’x Sir: I am having lithograp-ed a large-sized map of our road & 
line and will illustrate it sunoriay. What has y’r city in this way ? 
Have you a good photo. of it, or of your public landings? What's 
its size, & where & how to be had? 


Y’rs truly, in haste, 
JNO. P. DEVEREAUX, L’d Com. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 22 May, 1874. 
N. McAlpine, Esq., Wyandotte. . 

D’r Str: Further replying to your favor of the 8th inst., I have 
to inform you that you can purchase the wooden bridge of this Co. 
across the Kaw at reasonable figures, I have no doubt, and that your 
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suggestion as to its use is favorably entertained by the pres’t of the 
Co., with whom please confer as to price, &c. The Co. as a corpora- 


tion could not use the bridge as a toll bridge. 
Yours truly, JNO. P. DEVEREAUS, L’d Com. 


321 Mo., 7, 2, ’74. 
N. McAlpine: 
Please come over to our gen’! sup’t’s office this noon, if you can, 
& bring the assessment of our property in your county. Early after 


dinner will do. 
J. P. DEVEREAUX. 


John P. Devereaux, land commissioner. 


Denver Pacific Railway Co., land department. 


DENVER, COL., April 8th, 1875. 
N. McAlpine, Esq., treas., Wyandotte. 


D’r Sir: I write & telegraph to-day to Messrs. Armstrong & 
Meyer, of your place, to see vou and ascertain the kind and quan- 
tity of script I can use in paying on 20 June notes, the taxes.of the 
Kansas Pacific R’way Co. in your county; and, upon their advising 
me its cost, I will send you the currency to pay them for it, they | 
delivering the script to you for me, and which you will oblige me 
to receive & see that it’s suitable for the object Iwant. Your atten- 


tion will oblige, 
Yours truly, JNO. P. DEVEREAUX, L’d Com. 


PittsspurG, May 25th, 1871. 
Nicholas McAlpine, Esq., Wyandotte, Kansas. 


My Dear Sir: I have sold to Judge Devereaux, for the Kansas 
Pacific Railroad Co., half “or, say, forty acres of my land on the 
Kansas river bottom at $250.00 (two hundred and fifty doll’s) per 
acre, cash on delivery of deed.” 

As per agreement with him, I thought best to have you get it 

surveyed. The Co. is to get forty acres next their track, and 
322 I retain that along your property down to the river. I 
thought best to give them forty acres at the low figures 
named—250.00 doll’s peracre. In case of their using it for R. R. pur- 
s it will enhance the value of the remainder of mine, so that I 
could afford to do this. When “ae get the survey made you will 
please make deed to the Kansas Pacific R. R. Co., at 250.00 doll’s per 
acre, for the amount embraced in the survey, as it may not be 
exact forty acres. Please have it done at as early a day as possible, 
and send me the deed for my signature and acknowledgment, 
which I will execute and return to you for delivery on payment of 
the cash to you. 
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I suppose you will be surprised at my selling at so low a figure, 
but thought this the most prudent course to pursue. I would be 
glad to have you express your opinion when you write. 

Yours very respectfully, WILLIAM CARR. 


P.S.—I am sorry to learn from Tommy on his — that Mrs. Mc- 
Alpine is so poorly. Please present my compliments to her, hoping 
for her improved health when I hear from you. 

Yours very truly, WILLIAM CARR. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kansas, 30 May, 1871. 
Nicholas McAlpine, Esq., Wyandotte. 


D’r Str: Y’r telegram & lette? were rec’d duly. When the sur- 
vey is complete please advise me. Send deed for ack’d. & I will pay 


as soon as it’s ready for delivery. I will see you soon. 
Yours truly, JNO. P. DEVEREAUX, L’d Com. 


323 Kansas Pacific Railway Co., land department. 


LAWRENCE, Kansas, 19th August, 1871. 
N. McAlpine, Esq., Wyandotte. 


D’r Str: Will you do me the favor to sign the enclosed certifi- 
cate? Our auditor wants some evidence in his office to give my 
ac’'t cr. for thissum. I have the deed before me, and the stub of 
my d’ft book and the acc’ts are all accurate. 

Yours truly, JNO. P. DEVEREAUX, 
- Land Com. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kansas, 14th September, 1871. 
N. McAlpine, Esq., Wyandotte. 


Dear Sir: I have your fav’r of the 11th inst., and as soon as we 
get the plat of Armstrong filed for record will, I trust, have an op- 
portunity to see you in person about site for school-house and 
church, and I have no doubt the pres’t of this Co. will do what is 
becoming in the premises. 

Yours truly, JNO. P. DEVEREAUX, 
Land Com. 
“DL.” , 
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John F. Devereaux, land commissioner ; Sam’! J. Gilmore, secretary. 
Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 6 June, 1873. 
N. McAlpine, Esq., Wyandotte. 
D’r Sir: Yesterday, by telegram, I ack’d the receipt of y’r favors 
of Ist ult. & 3rd inst., & now I add y’r fav. of yesterday. I am more 
than obliged for the information you gave and the status you 
324 have put thingsin. Your views I entirely concur in; cer- 
tainly by the lst prox., but I think 10 days, unless the 
parties will have a definite yes or no. 


Very truly yours, JNO. P. DEVEREAUX. 


I will see you as soon as I can. Please command me at any _ 


“NN,” 


John P. Devereaux, land commissioner ; Sam’l J. Gilmore, secretary. 


Kansas Pacific Railway Co., land department. 


LAWRENCE, Kas., 30 June, 1878. 
N. McAlpine, Esq., Wyandotte. . 

D’r Sir: I am home from St. Louis yesterday, and regret I cannot 
say definitely to the parties about the lands near Armstrong, which 
you were kind enough to hunt up & have priced for me. I am not 
all sure but what something of interest may not come out of Mr. 
Keeler’s enthusiasm—the gentleman with me when I saw you—but 
your friends, by our being unable now to say “ yes,” will, of course, 
understand us as saying “ no,” & any obligation they may feel released 
from; when I start on this thing again I will be sure that it is better 
matured. 

Y’rs truly, JNO. P. DEVEREAUX. 

What about that church business ? 


66 QO.” 


John P. Devereaux, land commissioner; Sam’ J. Gilmore, secretary, 
Kansas Pacific Railway Company, land department. 


LAWRENCE, Kansas, 25 July, 1873. 


N. McAlpine, Esq., Wyandotte. 

D’r Sir: | have written Mr. Garrett to-day about the Spletlog 
land ; if it comes in your way see him. You will understand my 
enquiries, perhaps, better than he does; cannot you and me fix 

up and buy some of the Hannah Armstrong lands—the land 
325 now belonging to Mr. Spletlog? I will leave home next 
Thursday to be gone some weeks. When will you go to Col- 


orado? 
Yours truly, JNO. P. DEVEREAUX. 


“é P.” 
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Kansas Racific railway, office of the general superintendent. 


Kansas City, Mo., Oct. 5th, 1876. 
N. McAlpine, Esq., Wyandotte, Ks. 


Dear Sir: Yours of 3rd inst. rece’d. In reply have to say the 
right of way matter has been referred to Judge Devereaux, who is 
now absent at the Centennial. He will take up the matter on his 


return. 
Respectfully yours, O. S. LYFORD, 
3 Gen’l Sup’t, 


L. 2162. “M.” 


Jno. P. Devereaux, atiorney. 


Kansas Pacific Railway Company, law department. 


Kansas City, Oct. 7th, 1876. 
N. McAlpine, Esq., Wyandotte, Kas. 


Deak Sir: Your favor of 3rd inst., addressed to O.S. Lyford, Esq., 
gen’l sup’t, in regard to the purchase by this Co. of land owned by 
you at the } junction of the Mo. & Kansas rivers has been referred to 
this office. Judge Devereaux has gone East & will return about 


the lst of next month, when the matter will receive his attention. 
Yours truly, LOUIS A. GIRALDIN. 


Exhibit 1. 
C. 8S. Greeley, Henry Villard, receivers. 


‘ Kansas Pacific railway, law department. 


Kansas City, 7th March, 1878. 
N. McAlpine, Esq., Wyandotte, Ks. 
Deak Sir: I forgot to enquire of you if there are any gen- 
326 eral or special taxes unpaid on that part of the Ferr ae 
for which this Co. is about exchanging Nope ay # wit 


If you can conveniently have your treas. so certify you will shlen, 
Yours truly, JNO. P. DEVEREAUX. 


C. S. Greeley, Henry Villard, receivers. 


Kansas Pacific railway, law department. 


Kansas City, 13th March, 1878. 


Nicholas McAlpine, Esq., Wyandotte, Ks. 

Dear Sir: I think it better in making out the company’s deed to 
Mr. McAlpine for the 25} acres of land to follow the calls in Mrs. Lydia 
Walker’s deed. My idea of the law is that the accretions go with the 
fee to land when its boundary is a water-course. Another matter 


J. P. Devereaux, Esq., att’y 
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which we have not described, but which I presume is not objection- 
able, — the reservation of 100 feet strip of land occupied by Mo. R. 
R. Co. for right of way with the permission of this Co. 

Yours truly, JNO. P. DEVEREAUX, Ait’y. 


I shall advise that I don’t think the sale forthe macadam taxes a 


good one, and I expect it will be regarded as in the ria” Piet 


Telegram. 


Dated Kan. City, Mo., 3, 18th, 1878. 
Received at p. o. 4.10 p. m. 
To N. McAlpine, Wyandotte : 
Will be over to-morrow about nine o’clock ; would like to see 


you. ) 
12, D. L. | J. P. DEVEREAUX. 


C. S. Greeley, Henry Villard, receivers. 
Kansas Pacific railway, law department. 


Kansas City, 3rd April, 1878. 
Nicholas McAlpine, Esq., Wyandotte, Ks. 
327 Dear Sir: I have conferred with our gen’ sup’t about our 
exchange of lands, the terms of which having been agreed 
on and being ready to make such exchange, with our property free 
of all encumbrances, it is expected you will put the property we get 


from you in the same condition. | 
Yours truly, JNO. P. DEVEREAUX, Ait’y. 


* 


Wyanporte, Ks., Aug. 29, 78. 


Dear Stir: Knowing you to be a good-natured gentleman, I take 
the liberty of pestering you once more about that land trade. 
I presume Mr. Carr’s successor has been appointed, who may be 
able readily to close up the trade if his attention be drawn to it. 
My necessities being such, you will confer a lasting favor by pre- 
senting the matter to the powers that be for final adjustment. 
Hoping for a favorable reply soon, very resp’y yours, 
N. McALPINE. 


N. McAlpine, Esq., Wyandotte, Ks. 
D’r Sir: Before leaving Ks. City I wrote D. M. Edgerton, Esq., 


act. pres’t, & have had no reply from him, & it was so as I told you; 


wrote his predecessor in office. 
I have exhausted my efforts; regret I can’t close out this matter. 


I am ready to do so whenever I am empowered so to do. 
Yours truly, JNO. P. DEVEREAUX, Ai?’y. 


Denver, Col., 2, 9, ’78. 
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C.S8.Greeley, Henry Villard, receivers; John P. Devereaux, attorney. 


Kansas Pactric RaItway, 
DENVER, COLORADO, 12th Dec., 1878. 
328 N. McAlpine, Esq., Wyandotte, Ks. 

My Dxar Sir: I knew that the first day I had time to hunt it up 
I would find the deed from yourself, wife,and Isaiah Walker to this 
county which you left. Wrote last spring, expecting, as we then did, 
that the business out of which it grew would have been consum- 
mated ; but as it was not I here return it. 

Perhaps it would be well for you to preserve this deed, as we may 
get around to it again some of these days. I see about about Ouray, 
somewhere in the San Juan country, a gentleman by the name of 
McAlpine, in conjunction with some — else, has a mine reported in 


the newspapers as rich. I hope you are the McAlpine. 
Yours truly, JNO. P. DEVEREAUX, Aitt’y. 


Kansas Pacific, Law Department. 


LAWRENCE, Kansas, 13 Dec., 1879. 
Nicholas McAlpine, Esq., Fair Play, Park Co., Col. 


D’r Sir: I have scarcely been a day in my office since receipt of 
y rs of 13th ult. about our real estate. Yes, I am ready to make it 


whenever you are here. When will that be? 
Y’rs truly, JNO. P. DEVEREAUX, 
Att’y, K. P. 


Telegram. 


Dated Lawrence, Ks., Dec. 22, ’79. 
Received at 3.50 p. m. 
To N. McAlpine, Wyandotte : 


Meet me at general offices to-morrow forenoon. 
JNO. P. DEVEREAUX. 
D. H. local. 


329 In Re The Point. 
Kansas Pacific, Law Department. 


LAWRENCE, Kansas, 26 Dec., 1879. 
N. McAlpine, Esq., Wyandotte. 
D’r Str: I am requested to ask extension of time until Sup’t 
Talmage returns from N. Y., where he goes soon. He won’t be gone 
long, it is said. 


Yours truly, JNO. P. DEVEREAUX. 
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Union Pacific Railway Co., Kansas Division, general sup’t’s office. 


Kansas City, Mo., 1st April, 1880. 
N. McAlpine, Esq., Wyandotte, Ks. 


Dear Sir: I am directed by the gen’l sup’t to say that this com- 


pany will not make the exchange of lands with you. 
Yours truly, JNO. P. DEVEREAUX, Att’y. 


A copy. 


WyanporteE, Ks., April 2, 1880. 


S. T. Smith, gen’l sup’t, K. C., Mo. 

D’r Str: Am in receipt of a letter from Mr. J. P. Devereaux, att’y, 
in which he states that you decline closing the purchase & sale of 
lands he & the writer entered into over 2 years ago. 

At that time the exchange of lands was couslinaed desirable by 
your people, as you had been using my land for several years for a 
steamboat landing & wharfage, & still using it, without rendering 
compensation for the use of it. 

Will you please inform me when it will be convenient for your 

R. R. Co. to remove their track & come toa settlement for 
330 _—the use of the land. 
Resp’f’y, M. W. McALPINE, 
For N. McA. 


Union Pacific Railway Co., Kansas Division. 


LAWRENCE SraTIon, 10 Ap’l, 1880. 
Mrs. McAlpine, Wyandotte. 
Dear Mapam: Sup’t Smith asks that in the matter of exchange of 
land you will delay conclusions until he can confer with the New 
York parties. This I have from him yesterday. I shall be glad if 


you find it agreeable to do so. 
Yours truly, JNO. P. DEVEREAUX, Att’y. 


Union Pacific Railway Company, Kansas Division. 


LAWRENCE, KAnsas, 13 July, 1880. 


N. McAlpine, Esq., Wyandotte, Ks. 

D’r Str: In reply to yours of yesterday I beg leave to assure you 
that I am quite as ignorant as when I last drop’d you a line what 
has been concluded by the New York parties in reference to that 
point of land. Nota word have I had from the gen’! sup’t or any 
one recently about it. Why don’t you call at the office of Kans. City 
and see Mr.Smith? Perhaps something definite has been determined 


on. In the matter of passes I have none this year. 
Yours truly, JNO. P. DEVEREAUX. 


->y~ 
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Union Pacific Railway Co., Kansas Division, general sup’t’s office. 


Kansas City, Mo., Dec. 11th, 1880. 
N. McAlpine, Esq., Wyandotte, Ks. 
Dear Sir: On account of illness of Gen’] Manager Clark 
331 Ihave not been able to confer with him in regard to settle- 
ment of your land matter, and having been compelled to 
postpone my trip to New York for the present could not bring the 
matter to the attention of our people there as I expected; therefore 
to make an amicable settlement I will take the responsibility of 
paying you $1,500 for vour piece of land on the river bank. I 
could not, under any circumstances, consent to carry out the pro- 
posed trade for the 25 acres of our land. 
Please advise me if this will be satisfactory, and I will arrange 
payment at once. 


Resp’y yours, S. T. SMITH, Gen’l Sup’t. 
Exuisit “ Q.” 
Petition. 
In the First District Court of Wyandotte County and State of 
Kansas. 


CHaRLEs B. GARRETT, PI’t’f, 


v8. 
Tue Union Pactric Rartway Company, EAstern Division. 


Charles B. Garrett, the plaintiff, for cause of action says that he 
is the owner in fee simple of the undivided one-fourth part of the 
following real estate situate in the county of Wyandotte and State 
of Kansas and described as follows, to wit: Commencing 2} poles 
east of the S. W. corner of the N. E. } of the N. E. } of section 10, 
town. 11 S., R. 25 east; thence no. 30° east 59? poles; thence E. 9} 


- poles to the northwest bank of the Kansas river; thence up alon 


said bank south 30° west 80 poles to a point on a rock mark 
(W. F. C.) Wyandotte Ferry Company ; thence west 9} poles; thence 
N. 30° east 20} poles to the place of beginning; and that on or 
about the 15 day of December, 1864, said defendant, being at that 
time a corporate body doing business under the name and style 
332 of the Union Pacific Railway Company, Eastern Division, did, 
without any authority or consent from this said plaintiff, enter 
upon said above-described real estate, by its agents and employees, 
and did take therefrom and remove large quantities of earth, and 
also large quantities of rock and stone, of the value of three thousand 
dollars, and did then and there take entire possession of the same 
and still have the ion, all of which was and 1s against the 
consent of this plaintiff; that they, the said defendants, have de- 
prived this said plaintiff of the use, value, and occupancy of said 
real estate by the aforesaid wrongful acts and lying upon and across 
the said real estate large quantities of ties and heavy iron bars, which 
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said occupancy and encumbrance and trespass aforesaid by the said 
defendant committed upon the above-described real estate has been 
to the damage of this said plaintiff in the sum of four thousand dol- 
lars, for which said sum of money this pl’ff asks judgment against 
this said defendant, The Union Pacific Railway Company, E. D., & 


for costs of suit. 
By GLICK & COOK, 
His Att’ys. 


Precipe. 
Wyandotte County, State of Kansas, 1st Dist. Court. 
Cuas. B. Garrett, PI’ff, 


v8. 
Tue Union Paciric Rartway Co., E. D. 


Issue summons in this case to the sheriff of Wyandotte county, 
Kansas, against the defendant, returnable according to law; am’t 
‘claimed, four thousand doll., $4,000.00. 

Jan’y 3, 1866. 


GLICK & COOK, 
PU ff’s Attys. 


Endorsed: No. 804. Chas. B. Garrett vs. The Union 


333 & 334 Pacific R. W. Co., E.D. Precipe & petition. Filed Jan- 
uary 3rd, 1866. James A. Cruise, clerk. Glick & Cook. 


Amended Answer. 


First District Court, Wyandotte County. 


CHARLES B. GARRETT 
vs. 
Toe Union Paciric Rattway Company, Eastern Division. 


The Union Pacific Railway Company, Eastern Division, the de- 
fendant in this action, answers the petition of the plaintiff therein 
by denying each and every allegation thereof. 

Second. And the said defendant further saith that the plaintiff is 
i a joint tenant, a tenant in common with Isaiah Walker, Mary A. 
a - Walker, Maria McAlpine, Justin Walker, Everest Walker, & Bliza 
T. Garrett in the ownership of the piece of land described in the 
petition in this action, and we have not been joined with the plain- 
tiff as parties thereto, and the defendant avers that if the said de- 
fendant ever entered the locus in quo, as stated in the petition of the 
said plaintiff, it was by the license and consent of the said joint 
tenants, tenants in common, or some one or more of them, for the 
purpose of constructing the defendant’s railway, called the Union 

acific railway, Eastern Division, by the contractors, their agents and 
employees, for constructing and equipping the same, as set forth in a 
certain contract in writing between the defendant, of the first part, 
and Samuel Hallett, Sunday Hallett, Francis M. McDowell, & John 
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S. Hallett, of the second part, and bearing date on the 14th day of . 
August, A. D. 1863, and which is the trespass complained of. 
hird. And the said defendant further saith that by virtue of an 
act entitled “An act to incorporate the Leavenworth, Pawnee and 
Western Railroad Company, duly passed by the late territorial 
335 Legislature of Kansas, A. D. 1856, and duly approved by the 
executive thereof, and by an act entitled “An act to aid in the 
construction of a railroad & telegraph line from the Missouri river 
to the Pacific Ocean, and to secure to the Government the use of the 
same for postal, military, and other purposes,” passed by the Congress 
of the United States and approved by the President July 2nd, A. D. 
1862, the defendant proceeded to construct a railway and telegraph 
line from the Missouri river to the 100 meridian of longitude west 
of Greenwich, as provided in the act last aforesaid, and that in the 
prosecution of said work the defendant, by its contractors above 
named, entered (if at all) into the piece of land named in the peti- 
tion of the said plaintiff, as well bv the provisions of said acts as by 
the license and consent of the owners of said land or some one or 
more of them. 

And the defendant avers that on the 15th day of January, A. D. 
1867, on the application in writing of the defendant and in accord- 
ance with the provisions of the act first above named, an order was 
made by Hon. David J. Brewer, district judge of Wyandotte county, 
appointing Thomas W. Parks, V. J. Lane, and Capt. George P. Nel- 
son, three disinterested citizens of Wyandotte county, to view the 
piece of land described in the petition of the said plaintiff and to 
report the damages done to said piece of land and the owners thereof 
in accordance withthe provisions of said act, and the said defendant 
avers that the said appraisers have taken upon themselves the duties 
of such appointment, but have not as yet reported. 

And this the defendant is ready to verify. 

BARTLETT & HALE, 
Att’ys for Def’t. 


Endorsed : No. 804. First dist. court, Wyandotte Co. Charles 
336 B. Garrett vs. The Union Pacific Railway Company, E. D. 
Amended answer. Filed May 20th, 1867. James A. Cruise, 


clerk. 
Reply. 
In 1st District Court in & for Wyandotte County, Kansas. 


Cuas. B. GarRretrT, PI’ff, 


v8. 
Tae Union Paciric Raitway Co., E. D., Def't. 


And now comes the pl’ff, and for reply to defendant’s amended 


answer denies each and every allegation therein contained. 
| GLICK & COOK, 
Ait’ys for Pl'ff. 


Endorsed: No. 804. C. B. Garrett vs. The U. P. R. W., E. D, 
Reply. Filed May 25, 1867. James A. Cruise, clerk. 
26—400 | 
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State OF Kawsas, County of Wyandotte : 


At a session of the first district court of the State of Kansas, sitting 
within and for the county of Wyandotte, begun and held at the 
court-house, in the city of Wyandotte, in said county, on the 6th 
day of April, A. D. 1868, as by statute required, the following pro- 
ceedings were had: 


‘CHARLES B. GARRETT : 
v8. Nr 
ANQ. . 
Tue Union Paciric Ramtway Company, Eastern Dr- ( ~° 804 
VISION. 


It is ordered by the court that the continuance heretofore in this 
cause entered be set aside ; and the death of the plaintiff being sug- 
gested to the court, it is further ordered that leave be given to re- 
vive this cause in the name of Russell Garrett, administrator of the 
rng of said Charles B. Garrett, deceased, and this cause is con- 
tinued. : 


STATE OF KANSAS, | “i: 
County of Wyandotte, { *’ 


I, James A. Cruise, clerk of the district court of said county, do 
hereby certify that the within and foregoing is a full, true, 
337 and correct copy of the order of revivor entered in the case 
therein entitled as the same appears of record in my office. 
In testimony whereof I have hereunto set my hand and affixed the 
seal of said court this the 19th day of September, A. D. 1868. 
[SEAL. ] JAMES A. CRUISE, Clerk. 


Endorsed: No. 804. Charles B. Garrett vs. Union Pacific R. W. 
Co’p’y. Order of revivor of service on def’t. Accept service of 
Leg notice this 21st day of Sept., 1868. Bartlett & Gale, att’ys 
for def ’t. i 


Received this order of Sept. 19th, A. D. 1868, at 3 p. m., and served 
the same on the within-named Union Pacific Railway Company, 
Eastern Division, by leaving with John A. Hale, the designated at- 


torney of said company,'a true copy hereof. 
SILAS ARMSTRONG, Sheriff, 


By THEODORE F. GARRETT, 
Under Sheriff. 
Fees: Services, 50c. 


Filed Sept. 21, 1868. ! 
JAMES A. CRUISE, Clerk. 


Strate OF Kansas, \ me 


Tenth Judicial District, Wyandotte County, 


At a session of the district court, begun and held at the court- 
house, in the city of Wyandotte, on the 3rd day of March, A. D. 1878, 


— 
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as by statute required, there being present Hon. Hiram Stevens, 
judge of said judicial district, Edward S. W. Drought, sheriff of said 
county, and James A. Cruise, clerk of said court, the following pro- 
ceedings are had: 


RussELL GARRETT, Adm’r of the Estate of Charles B. Gar- 
rett, Deceased, 
v8. No. 804. 
THE Union Paciric Kaitway Company, Eastern Dt- 
VISION. 


WepneEspDAyY, March 12th, A. D. 1873. 


At this day come the said parties, by their attorneys; whereupon, 
on motion of the said plaintiff this cause is dismissed at the cost of 
the said plaintiff without prejudice to a future action. It is, 
338 therefore, considered by the court that the said defend- 
ant do have and recover of and from said plaintiff its costs 
herein expended, taxed at — dollars. 


STATE OF Kansas, } ay 
County of Wyandotte, ; 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that the foregoing is a full and correct copy of the 
complete record, except summons, answer, notice of motion, & order 
of continuance, of the case therein entitled as the same appears in 
my office. 


In testimony whereof I have hereunto set my hand and affixed - 
the seal of said court, at the city of Wyandotte, this the 28th day of 


September, A. D. 1883. 
[SEAL. ] L. C. TRICKEY, Clerk. 


STATE OF KANSAS, Iss 
County of Wyandotte, { ~° 


I, W. R. Wagstaff, judge of the tenth judicial district of said 
State and president judge of the district court of said county, do 
hereby certify that L. C. Trickey, by whom the above attestation 
was made, was, at the date thereof, clerk of said court, duly qualified, 
and that the same is in due form of law and made by the proper 


officer. 


Dated September 28th, A. D. 1883. 
W. R. WAGSTAFF, 


Dist. Judge. 
StaTE OF KAwnsas, ali 
County of Wyandotte, . 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that Hon. W. R. Wagstaff, whose genuine signa- 
ture is subscribed to the foregoing certificate, wus, at the date thereof, 
president judge of said court, duly commissioned, sworn, and acting. 
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In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Wyandotte, this the 28th day of 
September, A. D. 1883. 

[SEAL. ] L. C. TRICKEY, Clerk. 


Transcript fee, $3.75. 


339 Endorsed: No. —. Charles B. Garrett vs. U. P. R’y Co., E, 
D. Transcript. 


STATE OF KANSAS, 
First Judicial District, County of Wyandotte, 


Ata session of the first district court of the State of Kansas, 
sitting within and for the county of Wyandotte, begun and held at 
the court-house, in the city of Wvandotte, in said county, on the 3rd 
day of October, A. D. 1868, as by a statute required, there being 
present Hon. David J. Brewer, judge, and James A. Cruise, clerk, of 
said court, and Silas Armstrong, sheriff of said county of Wyandotte 

the following proceedings are had : 


Mary A. WALKER 
vs. 
No. —. 


Maria W. MCALPINE, JustiIN WALKER, and EVERETT 
WALKER. 


WEDNESDAY, October Tih, A. D. 1868. 
This cause having been brought on for hearing on the petition of 


_ the plaintiff and the answer of Maria W. McAlpine, by her attorney, 


the answer of H. W. Cook, guardian ad litem, heretofore appointed 
by the court for Justin Walker and Everett Walker, minors, the 
said plaintiff appearing by her attorney, J. K. Hale, the defendant, 
Maria W. McAIpine, by her attorney, A. B. Bartlett, and the said 
minors, by their guardian ad litem, H. W. Cook, by consent of all 
parties herein in open court a jury is waived and this cause is sub- 
mitted to the court ;. and thereupon the court finds that the said 
Mary A. Walker is the widow of Joel Walker, deceased; that said 
Joel Walker departed this life in September, A. D. 1857, leaving 
four chidren, viz., Maria Walker, now Maria W. McAlpine, Justin 
Walker, Everett Walker, and Ida Walker, seized of an estate of 
inheritance in the premises, described in plaintiffs’ petition; that 
Ida Walker died without issue in February, A. D. 1866, & that the 
— of the-said Joel Walker has been fully administered and 
settied. 
The court further finds that at divers times and to divers 
340 persons, before the commencement of this action and since 
the death of the said Joel Walker, the said plaintiff has sold 
and conveyed by her own warranty deed lots numbered twenty-six 
and twenty-seven, in block seventy-one; lots five and six, in block 
eighty-eight; lot twelve, in block sixteen; lot seventeen, in block 
one hundred and thirty-six ; lot fourteen, in block one hundred and 
thirty-five; lots forty-seven and forty-eight, in block one hundred 


the 
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and thirty-nine; lot nine, in block ninety-two, and lot one, in block 
one hundred and fourteen, in the city of Wyandotte, in said county, 
and has used the proceeds of the sale of the said several last-described 
lots for the support of the children of the said Joel Walker and for 
the payment of taxes on the property of the said Joel Walker’s estate 
since said administration was settled; wherefore the court here de- 
termines, adjudges, and decrees that said plaintiff is entitled to a life 
estate of one-third of all the real estate described in said plaintiff’s 
petition, except the parcels last above named; that the premises 
mentioned in the petition in this cause, except as above stated, may 
be partitioned and divided into four parts. 

hat Mary A. Walker is entitled to a life estate of one-third in the 
whole of said premises, except the lots in the city of Wyandotte here- 
tofore sold pod conveyed by her, and, in addition thereto, that the 
said Mary A. Walker is entitled in fee to one-eighth of the.remain- 
der of said estate, after having deducted the said life estate in the 
sem described in said petition, except the lots in the city of 

yandotte sold as aforesaid. 

That the said Maria W. McAlpine, Justin Walker, and Everett 
Walker are each entitled in fee to seven twenty-fourths of the entire 
premises in said petition described, except said lots so sold as afore- 

said, after having deducted the life estate of the said Mary A. 
341 Walker therefrom. 

It is further ordered and adjudged that partition be made 
of the lands and premises mentioned and set forth in the petition in 
this cause among the parties to this suit according to their respect- 
ive rights and interests therein as found by the judgment of this 
court; and it is further ordered and adjudged that Vincent J. Lane, 
Byron Judd, and Jesse J. Keplinger, three judicious, disinterested 
freeholders of said county of Wyandotte, in the vicinity of said lands 
and premises, be, and they are hereby, appointed commissioners for 
the purpose and kind —such partition; that the said commissioners, 
before proceeding to the execution of their duties as such, shall be 
severally sworn or affirmed before some officer authorized by law to 
administer oaths honestly and impartially to execute the trust re- 
posed in them, and to make partition as directed by this court, and 
that such oaths or affirmations be filed with the clerk of this court 
at or before the coming on of the report of the said commissioners 
hereinafter directed to be made, and that the said commissioners 
shall divide the said lands and premises into four parts into such 
lot or lots as will be most advantageous and equitable, quality and 
quantity relatively considered, and having due regard to the im- 


‘provement, situation, and quality of the different parts of such 


premises; that they allot to the plaintiff in fee an amount of said 
premises equal to the value of her life estate in the same and one- 
eighth of said premises in addition thereto, after having deducted 
said life estate therefrom, and to Maria W. McAlpine, Justin Wal- 
ker, and Everett Walker seven twenty-fourths of said premises, 
severally, after having deducted the said life estate therefrom, to 
be held and enjoyed by the said parties in severalty according to 
the rights and interests therein so ascertained and determined as 
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aforesaid, and that the said commissioners shall designate 
842 the parts or portions so allotted to each of the said parties and 

the boundaries thereof by sufficient descriptions and mon- 
uments. 

And it is further adjudged and ordered that the said commission- 
ers make a full report to this court of their proceedings in this be- 
half, under their leds or under the hands of any two of them, 
specifying the manner in which they shall have executed this judg- 
ment and describing the lands divided and the parts or shares al- 
lotted to each party, with the quantity, courses, and distances of each 
and a description of the boundaries and monuments thereof and the 
items of their charges in the premises. 

That the said commissioners or such two of them as shall sign 
said report do acknowledge the same before some officer authorized | 
to take acknowledgments of deeds, and that such report be filed in 
the office of the clerk of this court. 

That a commission issue out of and under the seal of this court 
directed to the said V. J. Lane, Byron Judd, and Jesse J. Keplinger, 
authorizing and directing them or any two of them to make parti- 

: _ the said premises in the manner above described and di- 
rec 

It is further ordered and adjudged that the said commissioners 
shall set out to the said plaintiff, in her-own right, in fee simple the 
said lots above described as having been by her sold and conveyed 
by her for the benefit of said estate. 

The premises mentioned in said sees and of which partition is 
hereby ordered are described as follows, viz: Lot 1, block 13; lot 5, 
block 22; lot 27, block 92; lots 55 & 56, block 41; ‘lots 35, 36, 37, & 
38, block 34; lots 5, 6, 7, & 8, block 57; lot 7, block 49 ; lot 2, block 
48 : lot 28, block 134; lot 42. block 135; lot 36, block 132: lots 41 

& 42, block 69; lots 7, 8, 13, and 14, block 50; lot 1, block 
343 115; lots 41, 42, 43, & 44, block 47; lots 49 & 50, block 47; 

lots 17 & 34, block 131; lot 49, block 116; lots 26 & 28, 
block 31; lots 14, 15, 22, & 23, block 87; lots 5 & 47, block 54; lot 
6, block 16; lots 13, 14, 15, & 16, block 106; lots 39, 40, 41, & 42, 
block 127; lots 43, ‘44, 45, & 46, block 120; lots 89, 40, 35, & 36, 
block 105; lots 59, 60, 61, & 62, block 85 ; lots 29°& 30, block 63 ; 
lots 39, 40, 41, & 42, block 56 ; lots 43, 44. 45, & 46, block 41: lots 
31 & 32, block 78; lots 31 & 32, block 56; lots 13 & 40 and fractional 
lots 14 & 39, block 62; lots 13 & 40, block 40; lots 1, 2, 3, & 4, block 
79; lots 45, 46, 47, & 48, block 84; lots 49 & 50, block 126; lots 19 
& 20, block 141; lots 7 & 8, block 146; lots 41, 42, 43, & 44, block 
145; lots 29, 30, 81, & 32, block 101; lots 5, 6, 29, & 30, block 124 ; 
lots 11, 12, 27, & 28, block 148; lots 33 & 34, block 103 ; lots 16, 17, 
18, & 19, block 169 ; lot 6, block 14; lots 39, 40, 41, 42, 47, 48, 49, 
& 50, block 109 ; lots 4, 5, 6, 7, 8, 9, 10, 11, 21, 22, & 23, block 70: 
lots 34, 43, & 44, block 69; fractional lots 17 & 18, block 144; frac- 
tional lots 17 & 18, block 143; fractional 17 & 18, block 124; frac- 
tional lots 17 & 18, block 123; lot 4, block 1; fractional lots 28 & 
29, block 136; lots 31 & 32, block 41; lot 32, block 34 ; lots 31 & 32, 
block 85 ; lots 31 & 32, block 63 ; lot. 4, block 12; lots 13 & 40 and 
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fractional lots.14 & 39, in block 57; lot 40, block 35; lot 28, block 
115; lots 41 & 42, block 49, in the city of Wyandotte. 

Also the north half of the southeast quarter of section seven, town. 
eleven, a twenty-five, in the aforesaid county of Wyandotte, con- 
taining eighty acres. 

Also that other piece of land bounded as foliows: 

Commencing at the southwest corner of section twenty-eight, in 
town. ten and range last aforesaid, thence east one hundred and 

sixty poles; thence north eighty poles; thence west eighty 
344 poles; thence north eighty poles; thence west twelve poles ; 

thence north to the Missouri river ; thence up along the south 
bank of the same to a point due north of the place of beginning; 
thence south to the beginning, deducting therefrom six and 53, acres 
of land heretofore conveyed to the Missouri River Railroad Com- 
pany, containing one hundred sixty feo acres of land; also an 
individual one-sixth of a certain piece of land in the city and county 
aforesaid and bounded as follows: 

Commencing two and a half poles east of the southwest corner of 
the northeast quarter of the northeast quarter of section 10, town. 
11, and range last aforesaid, thence north thirty degrees east fifty- 
nine and three-fourths poles; thence east nine and one-fourth poles 
to the northwest bank of the Kansas river; thence up along said 
bank south thirty degrees west eighty poles to a point on a rock 
marked W. F. C., Wyandotte Ferry Company meaning; thence west 
nine and one-fourth poles; thence north thirty degrees east twenty 
and one-fourth poles, to the place of beginning, containing four 
acres of land or thereabouts. 

If partition cannot be made as aforesaid in quantity, then said 
commissioners shall so divide said real estate as near as may be 
without depreciation or injury to said real estate, and shall then pro- 
vide for the payment of so much money by one party to the other 
or either of the others as will make the same equitable in amount 


and value. _ 


' Srate or Kansas, 


First Judicial District, County of Wyandotte : 


The State of Kansas to Vincent J. Lane, Jesse J. Keplinger, and 
Byron Judd, householders of said county: 


You or any two of you are hereby authorized and directed to 
make partition of the premises described in the decree of partition 
entered in the case of Mary A. Walker, plaintiff, against Maria W. 

McAlpine, Justin Walker, and Everett Walker, defendants, 
345 pending in the district court of said cougty and of which 

the foregoing is a full, true, and correct copy in the manner 
therein described and directed. 

Witness my hand and the seal of said court, affixed at my office, 
in the city of Wyandotte, this the 7th day of October, A. D. 1868. 

[SEAL. ] JAMES A. CRUISE, Clerk. 
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Writ of Partition in the First District Court of Wyandotie County, State 
of Icansas. 


STATE OF KANSAs, \ 
Wyandotte County, 


First District, Wyandotte Cotnty. 


Mary A. WALKER 
v8. 
Maria W. McA.LpingE, Justin WALKER, and Everett WALKER. 


Report of commissioners. 


. Vincent J. Lane, Byron Judd, and Jesse J. Keplinger, being first 
duly sworn to faithfully, honestly, and impartially execute the trust 
reposed in them as commissioners to partition the real estate in the 
decree of the first district court mentioned in the case of Mary A. 
Walker vs. Maria W. McAlpine, Justin Walker, and Everett Walker, 


as directed in said decree. 
VINCENT J. LANE, 
BYRON JUDD, 
J. J. KEPLINGER. 


Sworn to before me, James A. Cruise, clerk of the first district 


court of said county and State, this 7th day of October, A. D. 1868. 
JAMES A. CRUISE, Clerk. 


We, the undersigned, commissioners appointed by the Hon. 
David J. Brewer, judge of the first district court of Wyandotte, 

346 State of Kansas, at the October term thereof, A. D. 1868, to 
partition and set apart to the respective heirs of such lands 

in such lots, pieces, or parcels. as will be equitable to each and all 
of said heirs, having reference to the situation and quality thereof 
and in conformity with the order of said court made and directed 
to said commissioners on the 7th day of October, A. D. 1868, the 
following-described real estate, situate in Wyandotte county, State 
of Kansas, to wit: Lots numbered twenty-six (26) & twenty-seven 
(27), in block seventy-one (71); lots five (5) and six (6), in block 
eighty-eight (88); lot twelve (12), in block sixteen (16); lot seventeen 
(17), in block one hundred & thirty-six (136); lot fourteen (14), in 
block one hundred and thirty-five (135); lots forty-seven (47) & 
forty-eight (48), in block one hundred and thirty-nine (139); -lot 
nine (9), in block ninety-two (92), and lot one (1), in block one hun- 
dred and fourteen (114); lot No. one (1), in block No. thirteen (13) ; 
lot five (5), block twenty-two (22) ; lot twenty-seven (27), block ninety- 
two (92); lots fifty-five (55) & six (56), block forty-one (41); lots 
thirty-five (35), 36, 37, & 38, block 34; lots 5, 6,7, & 8, block 57; 
aie lot 28, block 154; lot 42, block 135; lot 36, block 132; lots 41 & 42, 
2) block 69; lots 7, 8, 13, & 14, block 50; lot 1, block 115; lots 41, 42, 
> || a 43, & 44, block 47; lots 49 & 50, block 47; lot 17, block 131; lot 49, 
|| a block 116; lots 26 & 28, block 31; lots 14, 15, block 87; lots 5 & 47, 
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block 54; lot 6, block 16; lots 39, 40, 41, & 43, block 127; lots 43, 
44, 45, & 46, block 120; lots 39, 40, block 105; lots 59, 60, 61, & 62, 
block 85; lots 29 & 30, in block 63; lots 39, 40, 41, & 42, block 56; 
lots 43, 44, 45, & 46, block 41; lots 31 & 32, block 78; lots 31 & 32, 
block 56; lots 13 & 40 & fractional lots 14 & 39, block 62; lots 13 
& 40, block 40; lots 1, 2, 3, & 4, block 79; lots 19 & 20, block 141; 
lots 7 & 8, block 146; lots 41, 42, 43, & 44, block 145; lots 5, 6, 29, 
& 30, block 124; lots 11, 12, 27, & 28, block 143; lots 33 & 34, block 

103; lot 6, block 14; lots 3¥,-40, 41, 42, 47, 48, 49, & 50, 
347 block 109; lots 4, 5, 6, 7, 8, 9, 10, 11, 21, 22, & 23, block 70; 

lots 3, 4, 43, & 44, block 69; fractional lots 17 & 18, block 144; 
fractional lots 17 & 18, block 1438; fractional lots 17 & 18, block 124; 
fractional lots 17 & 18, block 123; lot 4, block 1; fractional lots 28 
& 29, block 136; lots 31 & 32, block 41; lot 32, block 34; lots 31 & 
32, block 85; lots 31 & 32, block 63; lot 4, block 12; lots 138 & 40 
& fractional lots 14 & 39, block 57; lot 40, block 35; lot 28, block 
115; lots 41 & 42, block 49, in the city of Wyandotte. 

Also the north half of the southeast quarter of section seven (7), 
town. eleven (11), range twenty-five (25), in the aforesaid county of 
Wyandotte, containing eighty (80) acres. 

. Also that tract of land described as follows, to wit: 

Commencing at the southwest corner of section twenty-eight (28), 
in town. ten (10) and range twenty-five (25), thence east one hun- 
dred and sixty (160) poles; thence north eighty (80) poles; thence 
west eighty (80) poles; thence north eighty (80) poles; thence west 
twelve poles; thence north to the Missouri river ; thence up along 
the south bank of the river to a point due north of the beginning; 
thence south to the beginning, excepting therefrom six and sixty- 
three hundredths (6.63) acres heretofore conveyed to the Missouri 
River Railroad Company, containing one hundred and sixty and 
forty-one fiftieths (16044) acres. 

Also an undivided one-sixth (4) of the Wyandotte Ferry tract, de- 
scribed as follows, to wit: 

Commencing two and one-half (2}) poles east of the southwest 
corner of the northeast quarter of the northeast quarter of section 
ten (10), town. eleven (11), and range twenty-five (25), thence north 
thirty (30) degrees east fifty-nine and three-fourths (593) poles; thence 
east nine and one-fourth (94) poles to the northwest bank of the 

Kansas river; thence up along said bank south thirty (30) 

348 degrees west eighty (80) poles toa point on a rock marked 

(We F. C.), Wyandotte Ferry Company meaning; thence west 

nine and one-fourth (9}) poles; thence N. 30 degrees E. 20 and one- 

fourth (20}) poles to the place of beginning, containing four acres or 
thereabouts. | 

That according to the command of said writ of partition issued in 
the above-entitled cause, and after being first duly sworn, as re- 
quired by said order, and upon actual view, examination, and sur- 
vey of said real estate,do make partition of the same as follows, 
to wit: 

We assign to Mary A. Walker, widow of the said Joel Walker, de- 
ceased, for her share therein the following lots, to wit : 

27—400 
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We further assign to Mary A. Walker, widow as aforesaid, the 
following lots heretofore conveyed by her to divers and sundry 
arties—the following lots or parcels of lots, situate in the city of 

andotte, county of Wyandotte & State of Kansas, to wit: 

ts 26 & 27, block 71; lots 5 & 6, in block 88; lot 12, block 16; 
lot 17, block 136; lot 14, block 135; lots 47 & 48, block 139; lot 9, 
block 92; lot 1, block 114. 

We further assign to the said Mary A. Walker, relict of Joel 
Walker, four hundred and thirty-one (431) dollars in money, to he 
paid by Justin Walker. We assign to Maria W. McAlpine, as her 

share in the shove decseibid premises, the following-described 
350 premises, to wit: The north half of the southeast quarter of 

section seven (7), town. eleven (11), range twenty-five (25), 
containing eighty (80) acres. 

We further assign to Maria W. McAlpine the following parcel of 
land, to wit, an undivided one-fourth of a certain piece or parcel of 
land known as the Wyandotte Ferry Companies tract and bounded 
and described as follows, to wit: Commencing at a point two and 
one-half (2}) poles east of the southwest corner of the northeast 
quarter of the northeast quarter of section ten (10), town. eleven (11), 
range twenty-five (25); thence north thirty (30) degrees east fifty- 
nine and three-fourths (59?) poles ; thence east nine and one-fourth 
(93) poles to the northwest bank of the Kansas river; thence up 
along said bank south thirty (30) degrees west eighty poles to a point 
on a rock marked W. F. C—Wyandotte Ferry Company meaning ; 
thence west nine and one-fourth (9}) poles; thence north thirty de- 
grees east twenty and one-fourth (20}) poles to the place of begin- 
ning, containing four (4) acres or thereabouts. We further assign 
to Maria W. McAlpine for her share the following lots in the city of 
Wyandotte, to wit: 

t 36, block 132; lot 1, block 115; lots 49, 50, block 47; lot 17, 
block 131; lot 49, block 116; lots 47, 48, 49, 50, block 109; lots 4, 5, 
6, 7, 8, 9, 10, 11, block 70; lot 4, block 12; lot 1, block 13; lot 28, 
block 115. 

We assign to Justin Walker, as his share of said estate, the fol- 
lowing-described piece or parcel of land, to wit: Commencing at the 
southwest coruver of the northwest quarter of section twenty-eight 
(28), town. ten (10), range twenty-five (25); thence south eighty (0) 
poles; thence east eighty (80) poles; thence north eighty (80) poles; 
thence west twelve (12) poles; thence north to the Missouri river; 
thence up the same to a point due north of the beginning ; thence 

south to the place of beginning, except so much thereof as 
351 has been condemned for railroad pur : 

And we further adjudge that the said Justin Walker shall 
pay the sum of four hundred and thirty-one (431) dollars to Mary 
A. Walker, and the further sum of seventy & two (72) dollars to 
Everett Walker in order to equalize their shares with the other 
heirs. 

And we assign to Everett Walker for his share the sum of sev- 
enty-two (72) dollars to be paid him by Justin Walker as above re- 
cited. | 
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And we further assigned to the said Everett Walker the following- 
described lands, to wit: 

The south half of the southwest quarter of section twenty-eight 
(28), town. ten (10), range twenty-five (25), containing eighty acres, 
except that portion condemned for railroads. | 

By a careful examination of said tracts of land and said town lots 
and fractional town lots we find there is about 245 acres of land and 
131 town lots & 14 fractional lots, and we have valued said land 
at $6,375, & said Tots & fractional lots at $3,760, making a total 
valuation of $10,135. | : : 

We further find that the plaintiff, Mary A. Walker, is entitled to 
a life estate of 4 of the same, which, according to the Carlyle table, is 
valued at $2,343 ; and after setting this off to her we further assign 
to her 4 of the remainder of said premises, making in all $3,317 as 
her share of said estate. 

We further assign to Maria W. McAlpine ,7; of said estate as her 
share therein, and value the same at $2,272. 

We assign to Justin Walker ,4 of said estate as his share therein, 
valued at $2,272. 

And we further assign to Everett Walker ;4 of said estate as his 
interest therein, valued at $2,272. 

All of which said allotments are fully set out and described in 

this report and the boundaries of the land allotted to each 
352 clearly defined and the number of the lots and blocks assigned 
to each one being enumerated. 

And in accordance with the order of the court we went before 
James A. Cruise, a register of deeds in and for the county of 
Wyandotte and State of Kansas, and executed the following instru- 
ment or acknowledgment: 


STATE OF Kansas, 1 a 
County of Wyandotte, {~° 


Personally appeared before me, a register of deeds in & for the 
county aforesaid, Vincent J. Lane, Byron Judd, & Jesse J. Keplinger, 
commissioners appointed by Hon. David J. Brewer, on the 14th 
day of October, A. D. 1868, at the said October term of the district 
court sitting in & for the county aforesaid, to partition the real estate 
in the decree of the court in the case of Mary A. Walker vs. 
Maria W. McAlpine, Justin Walker, & Everett Walker, said Lane, 
Judd, and Keplinger being known to me as the identical per- 
sons commissioned by said court to make such partition, and 
severally acknowledged the execution of the foregoing instrument 
as their voluntary act and deed for the purposes therein mentioned, 
and in accordance with the decree of said district court. 

In testimony whereof I have hereto set my band and official 
seal on this 14th day of October, A. D. 1868. 

[SEAL. ] JAMES A. CRUISE, 
| Register of Deeds. 
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All of which is respectfully submitted. 
| VINCENT J. LANF, 


BYRON JUDD, 
J. J. KEPLINGER, 
Commissioners. 


Vincent J. Lane, 5 days’ services as commissioner. 
Byron Judd, 3 days’ services as commissioner. 
Jesse J. Keplinger, 4 days’ services as commissioner. 


Endorsed: Filed October 15, A. D. 1868. J. A. Cruise, clerk. 


353 STATE OF KANSAS, si 
First Judicial District, County of Wyandotte, {| ~ ° 


At a session of the first district court of the State of Kansas, sitting 
withia and for the county of Wyandotte, begun and held at the 
court-house in the city of Wyandotte, in said county, on the 3rd day 
of October, A. D. 1868, as bv statute required—there being present 
Hon. David J. Brewer, judge, and James A. Cruise, clerk of said 
court, and Silas Armstrong, sheriff of said county of Wyandotte— 
the following proceedings are had: 


Mary A. WALKER 
v8. 
Maria W. McAtping, Justin Watker, and Evererr ( 8° 1067. 
WALKER. 


TuHurspDay, October 15, A. D. 1868. 


On motion to the court by plaintiff’s attorneys and upon produc- 
ing the report of the commissioners heretofore appointed in this 
cause, and the same having been examined by the court here and 
found in all respects correct and in conformity to law and the de- 
cree of this court, it is ordered that the said report and proceedings 
be, and the same are oe approved and confirmed, and that said 
parties hold in severalty the parts and premises so set off and as- 
signed to each, respectively ; and it is further ordered that the costs 
of this action, including four dollars per day to each of said com- 
missioners, $15 to N. W. Cook, guardian ad litem, and $200.00 to 
Bartlett Hale, attorney herein, as costs, be paid by, the parties to 
this suit in the proportion of their interest -as set off by the court, 
and that in default of said payment execution issue therefor. 


STATE OF KANSAS, } sae 
County of Wyandotte, { ~ ° 


I, L. C. Triekey, clerk of the district court in and for said county, 
do hereby certify that the foregoing is a full and correct copy of the 


decree, commission, oath of com., report of com., & confirma- 
354 tion of report of commissioners of the case therein entitled as 


the same appears in my office. 


s 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Wyandotte, this the 25th day of | 


January, A. D. 1884. 
[SEAL. ] L. C. TRICKEY, Clerk. 


STATE OF KANsas, f oe: 
County of Wyandotte, { ~° 


I, W. R. Wagstaff, judge of the tenth judicial district of said State: 
and president judge of the district court of said county, do hereby 
certify that L. C. Trickey, by whom the above attestation was made, 
was at the date thereof clerk of said court, duly qualified, and that 
the same isin due form of law and made by the proper officer. Dated 


January 25, A. D. 1884. 
W. R. WAGSTAFP. 


STATE OF KANSAS, \ a 
County of Wyandotte, { ~ ° 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that Hon. W. R. Wagstaff, whose genuine signa- 
ture is subscribed to the foregoing certificate, was at the date thereof 
president judge of said court, duly commissioned, sworn, and acting. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Wyandotte, this the 26th day of 


January, A. D. 1884. 
[SEAL. | L. C. TRICKEY, Clerk. 


[Endorsed :] Mary A. Walker vs. Maria W. McAlpine e al. “ R,” 
1067. Clerk, $5.00. 


Know all men by these presents that whereas, at the October term 
of the district court of the tenth judicial district of the State of Kan- 
sas, sitting within and for the county of Wyandotte, begun and held 

at Wyandotte city, in said county, on the 7th day of October, 
355 A. D. 1872, to wit, on the 15 day of October, A. D. 1872, a 

certain decree was entered in an action numbered 1482 on the 
appearance docket of said court, wherein Isaiah Walker was plain- 
tiff and Maria W. McAlpine, Amanda Roseberry, and Wesley Garrett 
were defendants, to have a certain tract or parcel of land hereinafter 
described parted and divided between him, the said Isaiah Walker, 
and Maria W. McAlpine, Amanda Roseberry, and Wesley Garreti, — 
all that certain tract or parcel of land situate in the county of Wyan- 
dotte, State of Kansas, and described as follows, to wit: Commencing 
23 poles east of the southwest corner of the northeast quarter of the 
northeast quarter of section ten, in township eleven south, of range 
twenty-five east, and running thence north thirty degrees east 503 
poles; thence east 9} poles to the northwest bank of the Kansas 
river ; thence up along said river bank south thirty de west 80 
poles to a point on a rock marked W. F. C.(Wyandotte Ferry corner) ; 


‘thence west 9} poles; thence north thirty degrees east 20} poles, to 


the beginning, containing four acres; the said court appuinted 


/ 
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George B. Wood, V. J. Lane, and J. J. Keplinger as commissioners. 


to partition and set apart tothe respective owners according to their 
2 interests, as ascertained and specified in the decree afore- 
said. | 

And the said commissioners did, on the 16th day of October, A. 
D. 1872, report that the tract of land hereinbefore described could 
not be divided without manifest injury to the parties in interest, 
and that they appraised the land aforesaid at the sum of six hun- 
dred dollars. 

Whereupon the report of the said commissioners was, by the said 
court, at its October term, A. D. 1872, to wit, on the 16th dey of Oc- 
tober, A. D. 1872, approved and confirmed, and the said defendant, 
Maria W. McAlpine, by John B. Scroggs, her attorney, elected to 

take the premises in the petition of the said plaintiff, Isaiah 
356 Walker, described at the valuation of the said commissioners; 

whereupon it was ordered by the said court that upon pay- 
ment by the said Maria W. McAlpine to the said Isaiah Walker, 
Amanda Roseberry, and Wesley Garrett — their respective shares of 
said valuation according to their respective interests in the said land 
heretofore described, or on payment to the clerk of the court afore- 
said for the use of the said Yeaiah Walker, Amanda Roseberry, and 
Wesley Garrett, respectively, of the said shares, that the sheriff of 
the said county of Wyandotte be, and he is hereby, authorized to 
convey by deed reciting the premises to the said Maria W. McAl- 
pine the lands and tenements so as aforesaid: 

Now, I, E. S. W. Drought, sheriff of said county of Wyandotte, in 
consideration of the premises and by virtue of the order of the court 
aforesaid, do hereby give, grant, and convey unto the said Maria W. 
McAlpine and her heirs and assigns the lands and tenements 
bounded and described as follows, to wit: 

Commencing 23 poles east of the southwest corner of the north- 
east quarter of the northeast — of section ten, in —— 
eleven south, of range twenty-five east, and running thence nort 
thirty degrees east 59} poles; thence east 9} poles to the northwest 
bank of the Kansas river; thence up along said river bank south 
thirty degrees west 80 poles to a point on a rock mark- W. F. C., 
Wyandotte Ferry corner; thence west 9} poles; thence north thirty 
degrees east 20} poles to the esau re acres: 

To have and to hold to her, the said Maria W. McAlpine, and to 
her heirs and assigns, forever, in as good and perfect an estate as 
was vested inthe said Isaiah Walker, Amanda Roseberry,and Wesley 
Garrett at or after. the time the decree was entered in the foregoing 
action. 

In testimony whereof I, E.S. W. Drought, sheriff as aforesaid, 
have hereunto set my hand this 21st day of October, A. D. 1874. 

E. S. W. DROUGHT, [seat.] 
357 Sheriff of Wyandotte County, Kansas. 
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STATE OF Kansas, \ 
County of Wyandotte, { ~° 


On this 21st day of October, A. D. eighteen hundred and seventy- 
four, before me, deputy clerk of the district court in and for said 
county and State, appeared E.S. W. Brought, sheriff of the said 
county of Wyandotte, to me personally known to be the same per- 
son who executed the foregoing deed as such sheriff, and duly ac- 
knowledged the execution of the same. 

In testimony whereof I have hereunto set my hand ‘and affixed 
the seal of said court the day and year last herein written. 

[SEAL. ] , G. W. BETTS, Clerk, 
Per J. W. REED, D. C. 


[Endorsed :] Sheriff’s deed. Isaiah Walker et al. by E. S. W. 
Drought, sheriff Wyandotte county, to Maria W. McAlpine. Ex- 
hibit “8.” 


STATE OF KAnsas, \ rap 
County of Wyandotte, 


Received for record the 21st day of October, A. D. 1874, at 12 
o’clock m., and duly recorded in Liber “ W ” of Deeds, on pages 180 


and 181. 
ALISON CROCKETT, 
Register of Deeds. 
Fees $2.00; paid up. 


StaTE OF KANSAS, as 
County of Wyandotte, {| ~ ° 


I, W. R. Wagstaff, judge of the tenth judicial district of said State 
and president judge of the district court of said county, do hereby: 
certify > that W.H. Bridgens, by whom the above attestation was made, 
was at the date thereof register of deeds for said county, duly qual- 
ified, and that the same is in due form of law and made by the 
proper officer. 

Dated Wyandotte, January 30, A. D. 1884. 
W. R. WAGSTAFF. 


358 Strate or Kansas, \ ae 
County of Wyandotte, { ™° 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that Hon. W. R. Wagstaff, whose genuine signa- 
ture is subscribed to the foregoing certificate, was at the date thereof 
president judge of said court, duly commissioned, sworn, and act- 


ing. 
Tn witness whereof I have hereunto set my hand and affixed the 

seal of said court, at the city of Wyandotte, this the 30th day of 

January, A. D. 1884. 

[SEAL. ] L. C. TRICKEY, Clerk. 
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This deed, made this second day of November, in the year of our 
Lord one thousand eight hundred and sixty-seven, between Charles B. 
Garrett, Russell Garrett, & Elizabeth J. Garrett, of the town of Wyan- 
dotte, in the county of Wyandotte and State of Kansas, of the first 
part, and Wesley Garrett and Amanda Roseberry, of ——, in the 
county of and State of , of the second part, witnesseth: That 
the parties of the first part, in consideration of the sum of one dollar 
to them duly paid, the receipt of which is hereby acknowledged, have 
sold, and by these presents do grant and convey, ta the said parties 
of the second part, their heirs and assigns, forever all that tract or 
parcel of land situated in the county of Wyandotte, State of Kansas, 
described as follows, to wit: 

Lot 9, in block 134; lots 24 and 25, in block 154; lots 45, 46, 47, 
and 48, in block 146; lots 5 and 6, in block 126; lots 5, 6, 7, and 8, 
in block 99; lots 7 and 8, block 121, all in the city of Wyandotte, 
Kansas, as designated on the original plat of said city now on file in 
the office of register of deeds of said county; also all the interest of 


the said Charles B. Garrett in the undivided one-fourth of the ~ 


359 Ferry tract, as per decree of court; also. all the interest of 

said C. B. Garrett in and to the undivided one-sixth of said 
tracts sold by the adm’r of the estate of Joel W. Garrett, deceased, 
& ca wm by said C. B. Garrett, subject to the widow’s dower, said 
Ferry tract more particularly described as follows, to wit: Commenc- 
ing two and one-half poles: east of the southwest corner of the north- 
east quarter of the northeast quarter of section ten (10), in township 
eleven (11) south, range twenty-five east, thence north 30° east 593 
poles; thence east nine and pi eg poles to the northwest bank 
of the Kansas river; thence up along said bank south 30° west 80 
poles to.a point on a rock marked W. F. C., Wyandotte Ferry Com- 
pany ; thence west nine and a quarter poles; thence north thirty 
degrees east twenty and a quarter poles to the beginning, being in 
fractional section ten, in township eleven south, of range twenty-five 
‘east, of the sixth principal meridian, in Kansas: 

To have and to hold the same, with the appurtenances, and all 
the estate, title, and interest of the said parties of the first part 
therein. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year above written. 


his 
CHARLES x B. GARRETT. [seat] 


mark. 


RUSSELL GARRETT. [SEAL. ] 
ELIZABETH J. GARRETT. 


Sealed and delivered in the presence of— 


H. W. COOK. 
SAM’L STOVER. 


/ 


28—400 


a 
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State or: Kansas, as: 
' County of Wyandotte, { ~* 


On this second day of November, 1867, before me, a notary public 
in and for said county, came Charles B. Garrett, Russell Garrett, and 
Elizabeth J. Garrett, to me personally known to be the identical per- 
sons described in and who signed the above conveyance as grantors, 
and en the same to be their own voluntary act and 

eed. 
360 In testimony whereof I have hereunto subscribed my "5 
| name and affixed my official seal on the day and year last 
above written. 
[ SEAL. ] HENRY W. COOK, 
Notary Public. 
Recorded December 19th, A. D. 1867, at 9 a. m. 
’ JAMES A. CRUISE, 
| Register of Deeds. 
STATE OF KANSAS, \ 
County of Wyandotte, f **° 


I, W. H. Bridgens, register of deeds in and for the county and | 
State aforesaid, do hereby certify that the foregoing is a true and | 
correct copy of an instrument of writing filed in this office Decem- 
ber 19, 1867, at 9 o’clock a. m., as the same appears of record, volume 


K, page 107. 
: itness my hand and official seal this 22nd day of January, 1884. f 
? " [SEAL.] W. H. BRIDGENS, 


Register of Deeds. 


[Endorsed :] Quitclaim. C. B., Russell, & E. J. Garrett to Wesley | 
Garrett and Amanda Roseberry. “T.” 


- (Here follows diagram marked p. 360.) rs 


This deed, made this 25th day of March, A. D. one thousand eight 
hundred and seventy-eight, by and between Nicholas McAlpine and 
Maria W. McAlpine, his wife, and Isaiah Walker and Mary, his 
wife, of the Indian Territory, parties of first part, and the Kansas 
Pacific Railway Company, a corporation existing under the laws of 
the State of Kansas, of the second part, witnesseth : That the said j 
parties of the first part, in consideration of two thousand dollars 
to them paid by the said party of the second part, the receipt of 
which is hereby schininniohend. doth by these presents grant, bar- 
gain, and sell, convey, and confirm unto the said party of the 
second part the following-described tract or parcel of land sit- 
uate in the county of Wyandotte aud State of Kansas, viz: Be- 
ginning at a point three hundred feet (300) south and forty-one (41) 
feet east of the southwest corner of northeast quarter of north- 
361 east quarter of section ten (10), in township eleven (11) south, | 
of range twenty-five (25) east, of the sixth (6th) principal me- 
ridian, thence north 26° east along the easterly line of the right of | ' 
way of the Missouri River Railroad Company two hundred and sev- } 
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enty (270) feet; thence along the said right of way line north 22° 
east (six hundred and ten (610) feet; thence along the said right of 
way line, on a four-degree curve to the left, two hundred and twenty 
(220) feet to the westerly line of the “Wyandotte Ferry tract;” 
thence north eastwardly along said westerly line of the said Ferry 
tract to the northwest corner thereof; thence east on the north line 
of said rans tract to the Missouri river; thence meandering south- 
erly along the margin of the Missuuri and Kansas rivers to a point 
due east from the place of beginning, and thence west to the place 
of beginning, containing two acres and seventy one-hundredths of 
an acre, more or less: 

To have and to hold the same, with all the rights, immunities, 
privileges, and appurtenances hereunto belonging, unto the said 
party of the second part, its successors and assigns, forever, the said 
parties of the first part hereby covenanting that they, their heirs, 
executors, and administrators, shall and will warrant and defend the 
title to the said premises unto the said party of the second part, ite 
successors and assigns, forever against the lawful claims and de- 
mands of all persons whomsoever. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 

NICHOLAS McALPINE. [seat.] 


Attest : 
T. M. WARNE. 
ISAIAH WALKER. [SEAL. ] 
Attest : 
BIRCH NICHOLS. 
MARY WALKER. [SEAL. ] 


STATE OF Mo., ; pee 
Newton Oo., § ~* 


362 Personally appeared before me, a notary public in and for 

said Co. and State, Isaiah Walker, who is known to me as the 

— who signed the foregoing deed, and acknowledged the same to 
his act and deed for the purposes therein mentioned. 

And said Mary Walker having~been first made acquainted with 
the contents of said instrument, upon an examination separate and 
apart from her husband, acknowledged that she executed the same. 
and relinquished her right of dower in the real estate therein men- 
tioned freely and without fear, compulsion, or under influence from her 
said husband. 

In testimony whereof I have hereunto set my hand and affixed 
my official —, at my office, in Seneca, Mo., this 27th of March, A. D. 
1878. 


[SEAL. ] SMITH NICHOLS, 
Notary Public. 
STaTE OF Kansas, } ane 
County of Wyandotte, | ~ ° 


On this 14th day of June, A. D. 1878, before me, the ne of 
deeds in and for said county, came Nicholas McAlpine and Maria 
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W. McAlpine, his wife, to me personally known to be the same per- 
sons whose names are subscribed to the foregoing instrument of 
writing, and they duly acknowledged the execution of the same for 
the purposes therein mentioned. 
In testimony whereof I have hereunto subscribed my name and 
affixed my official seal on the day and year last above written. 
[SEAL. | J. 8S. CLARK, 
Register of Deeds | 


[Endorsed :] Ex. A, Mar. 27, ’82, J. T., for identification. N° 
McAlpine & wife et als. to the Kausas Pac. R’way Co. W’y deed: 
Exhibit “ W.” 


363 Know all men by these presents that whereas, on the 13th 
day of December, A. D. 1878, in the district court of the tenth 
judicial district of the State of Kansas, sitting in and for the county 
of Wyandotte, in said State, at the December term thereof, A. D. 
187-, then and there being held in and for said county, in a certain 
action then and there pending in said court, wherein The Board of 
County Commissioners of Wyandotte County and State of Kansas 
were plaintiffs and L. Walker et al. were defendants, the same being 
a suit for taxes, the said board of county commissioners of Wyandotte 
county and State of Kansas, by the consideration of the court, re- 
covered a judgment in said suit against the following-described lots, 
tracts,or parcels of land lying, being, and situate in the county of , 
Wyandotte and State of Kansas, for $7,067.05, the same being the — | 
amount in the aggregate of taxes, interest, and penalties due on said 
lots, tracts, or parcels of land for the years specified in said judg- 
ment; 
And whereas it was then and there in said action by the court 
further considered, ordered, adjudged, and decreed that the said 
lots, tracts, and parcels of land specified and described in said judg- 
ment should, by the sheriff of said Wyandotte county and State of 
Kansas, be appraised, advertised, and sold according to law, as upon 
special execution, to satisfy the taxes, interest, and penalties found 
by the court to be legally due on said lots, tracts, and parcels of 
land, respectively ; 
And whereas afterwards, to wit, on the 17th day of February, A. 
*D., 1879, a special execution of that date was issued out of said 
court by the clerk thereof upon and in pursuance of said judgment, 
directed to the sheriff of said county of Wyandotte and State of Kansas, 
commanding him to cause the land and tenements hereinafter de- 
scribed to be ys mens advertised, and sold according to law, and 
to apply the proceeds of said sale as follows: 
364 First. To the payment of the costs and expensesof said sale. 
. Second. To the payment of the taxes, interest, and penal- —— §, 
ties found by the court to be due and unpaid upon said lots, tracts, 
and parcels of land, respectively, for the years specified in the order 
and judgment of the court made herein, and that he, the said sheriff, 
make due returns of suid special execution to said court in sixty days 
from the date thereof, with all his proceedings thereunder duly en- 
dorsed thereon. : 
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And whereas the said special execution was duly delivered to 
and received by the said sheriff on the 17th day of February, A. D. 
1879; at — o’clock — m. of that day, and the said sheriff, by virtue 
thereof, did, on the 18th day of February, A. D. 1879, call an inquest 
of three disinterested householders, residents of and within said 
county of Wyandotte and State of Kansas, and administered to them 
an oath impartially to appraise the property hereinafter named and 
described upon actual view thereof; and the said householders, hav- 
ing impartially appraised said property upon actual view thereof, 
forthwith made and returned to said sheriff, under their hands, an 
estimate of the real value of said property, and on receipt of said 
estimate the said sheriff forthwith deposited a copy thereof with the 
clerk of said court and then advertised said property for sale by 
causing a notice that he would, on the 25th day of March, A. D. 
1879, at 10 o’clock a. m. and 4 o’clock p. m. of that day, at the court- 
house door in Wyandotte city, in Wyandotte county, State of Kansas, 
offer said lands and tenements at public sale and sell the same to the 
highest bidder for cash in hand at the time of said sale, and con- 
tinue said sale from day to day until the whole of said property 
should be sold, to be published for more than thirty consecutive days 
previous to the day of said sale in the Wyandotte Gazette, a news- 

per printed and published in the said county of Wyandotte 
365 and State of Kansas, and of general circulation in said county ; 
And whereas, on the said 26th day of March, A. D. 1879, 
at — o'clock — in. of said day, at the court-house door aforesaid, the 
said sheriff did publicly offer for sale and sell the hereinafter-de- 
cribed pieces, tracts, and parcels of land to Maria W. McAlpine at 
and for the prices and sums as follows, to wit: Commencing 23 poles 
east of the northwest corner of the northeast quarter of the north- 
east quarter of section 10, township 11 south, range 25 east, thence 
30 degrees east 597 poles ; thence east 9} poles to the west bank of 
the Kansas river; thence up said river 30 degrees west 8 poles; 
thence west 9} poles; thence north 30 degrees east 20} poles to the 
Goes tract, less amount condemned for ferry, for the 
sum of two hundred and twenty-six dollars, all in the city and 
county of Wyandotte, State of Kansas, being the highest and best 
bids made therefor, and being more than two-thirds of the ap- 
praised value of said tracts, pieces, and parcels of land; and 
whereas, on the 7th day of April, 1879, on proceedings duly had 
the court above mentioned ordered the description of said land cor- 
rected so as to conform to the true and correct description thereof, 
as 150 was intended (see Journal H, page 373, and the corrected 
description hereinafter given) ; 

And whereas the said sheriff duly returned said special execution 
to said court, with his proceedings thereunder duly endorsed thereon, 
and the said court, on the 19th day of April, A. D. 1879, after having 
carefully examined the said me said sheriff, and being satis- 
fied that the sale had in all respects been made in conformity with 
the provisions of law, confirmed the eame and directed the clerk of 
said court to make an entry on the journal thereof that the said 
court is satisfied of the legalitv of said sale, and an order that the 
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said sheriff make to the said purchaser a deed for the lands 
366 and tenements so purchased as aforesaid, and such entry and 

order were thereupon then and there duly made and entered 
according|y ; 

And whereas the said Maria W. McAlpine has paid the purchase- 
money in full to said sheriff and the same has been by him applied 
as directed by said judgment and specia] execution : 

Now, therefore, 1, Wm. H. Ryus, sheriff of the said county of 
Wyandotte and State of Kansas, in consideration of the premises 
and by virtue of the powers in me vested by law and in obedience to 
said order of the court herein, do hereby give, grant, sell, and con- 
vey untothe said Maria W. McAlpine and to her heirs and assigns 
forever the lands and tenements so sold as aforesaid, the same being 
situate in the county of Wyandotte and State of Kansas, and par- 
ticularly described as follows, to wit: Commencing 2} poles east of 
the southwest corner of the northeast quarter of the northeast quar- 
ter of sec. ten (10), township eleven (11) south, range twenty-five (25) 
east, thence north 30 degrees east 59? poles; thence east 9} poles to 
the west bank of the Kansas river; thence up the said river south 
30 degrees west 80 poles; thence west 9} poles; thence north 30 
degrees east 20} poles to the beginning, old Wyandotte Ferry tract, 
Wyandotte county, Kansas, less amount condemned for highway 
and for street and railway purposes, all in Wyandotte county, State 
of Kansas; to have and to hold the aforesaid premises unto the said 
Maria W. McAlpine, heirs and assigns, forever. 

In testimony whereof I, the said W. H. Ryus, sheriff of Wyan- 
dotte county, State of Kansas, as aforesaid, have hereunto set my 
hand this 8 day of May, A. D. 1879. 

W. H. RYUS, 


Sheriff of Wyandotte County, Kansas. 


367 Strate oF Kansas, ; 
County of Wyandotte, ch 


Be it remembered that on this 8 day of May, A. D. 1879, before 
me, the undersigned, a clerk dist. court in and for the county of 
Wyandotte and State of Kansas aforesaid, came W. H. Ryus, sheriff 
of the county of Wyandotte, Kansas, who is personally known to 
me to be the identical person who executed the foregoing instrument 
of writing, and duly acknowledged the execution of the same as 
sheriff aforesaid. 

In witness whereof I have hereunto set my hand and affixed my 


official seal the day and year last above written. 
[SEAL. ] G. W. BETTS, Clerk. 


Endorsed :] Exhibit “ X.” Sheriff’s deed (on special execution). 
L. Walker et al., by W. H. Ryus, sheriff of Wyandotte county, Kan- 
sas, to Maria W. McAlpine. 


The within instrument was filed for record in the office of the 
register of deeds in and for the county of Wyandotte and State of 


— 
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Kansas on the 2 day of June, A. D. 1879, at 12.10 o’clock — m., and 
duly recorded in Book “ No. 5,” on pages 586, 587, 588. 
‘a , P ms CLARK, 
egister of Deeds for said County. 
Fees, $2.00, paid. 


Entered on transfer record June 2nd, 1879. 
D. R. EMMONS, Co. Clerk. 


Exuisit “ Y.” 
Kansas Pacific Railway Co. 
Extract from minutes of board of directors’ meeting, held in St. 


Louis, Mo. 
JuNE 281TH, 1878. 


Pursuant to call of the president the board of directors of the 
Kansas Pacific Railway Co. met at the office of the company, in St. 
Louis, on Friday, June 28th instant, at 2 p. m. 

Present: Messrs. Perry, Meier, Edgell, Tredway, Edgerton, and 
President Carr. ' 

The president presented a form of deed to Maria W. McAlI- 

368 pine to 25} acres of land in Wyandotte county in exchange 

for 2.20 acres of land at the tie landing in Wyandotte 
county, and asked for instructions in regard to signing the same. 

On motion of Mr. Meier, & seconded by Mr. Perry, it was re- 
solved that the exchange of said lands be made, reserving the right 
of way therein, and the deed of the company be properly executed 
and delivered to Maria W. McAlpine whenever the land to be con- 
veyed by her has been released from the tax claim thereon and a 
proper deed made for the same as delivered. 

I, Amos H. Calef, the secretary of the Kansas Pacific Railway 
Company, do certify that the foregoing is a true, full, and perfect 
copy of a portion of the contents of the record of the minutes of the 
meeting of the board of directors of the said company relating to the 
subject-matter therein referred to ; that I have diligently searched the 
records of the minutes of the board of directors of said company, and 
the foregoing is the whole and the only record therein contained 
concerning the subject-matter therein referred to. 


[Seal of R. R. Company. ] 
AMOS H. CALEFP, Secretary. 


State oF New YorK, i 
City and County of New York, § ° 


Amos H. Calef, being duly sworn, says that he is the secretary of 
the Kansas Pacific Railway Company, and that the statements con- 
tained in the foregoing certificate signed by him are true. 

| AMOS H. CALEF. 


Sworn to before me this 6th day of May, 1882. 
[NOTARY SEAL. ] ARTEMUS F. HOLMES, 


Notary Public, N. Y. Oity & Co. 


‘ 
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¢ 
State oF New YorK, I my 
City and County of New York, j ~* 


I, William A. Butler, clerk of the city and county of New York, 

and also clerk of the supreme court for the said city and 

369 county, the same being a court of record, do hereby certify 

that Artemus H. Golmes, before whom the annexed deposi- 

tion was taken, was, at the time of taking the same, a notary public 

of New York, dwelling in said city and county, duly appointed and 

sworn and ciated to administer oaths to be used in any court 

in said State and for general purposes, and that his signature thereto 

is genuine, as I verily believe. 

n testimony whereof I have hereunto set my hand and affixed 

the seal of the said court and county the 8th day of May, 1882. 
[SEAL. | WM. A. BUTLER, Clerk. 


Warranty Deed. 


This indenture, made this — day of ——, in the year of our Lord 
ove thousand eight hundred and —, between what was formerly the 
Kansas Pacific Railway Company, a corporation existing under the 
laws of the State of Kansas, now known as the Union Pacific Rail- 
way Company, of the first part, and Maria W. McAlpine, of the city 


& county of Wyandotte & State of Kansas, of the second part, wit-’ 


nesseth : 
That said party of the first part, in consideration of the sum of 
two reese dollars to it duly paid, has sold and by these presents 
do- grant, bargain, sell, and convey to the said party of the second 
part, her heirs and assigns, all the following-described lands and 
tenements, situated in the county of Wyandotte and State of Kansas 
and described as follows, to wit: Commencing at quarter-section 
corner, on line dividing sections 2 and 3, township 11 S., range 25 
E., thence east 5 chains & 19 links to a stake on the right bank of 
Missouri river; thence up said river north 10° 49’ east 4 chains & 
59 links; thence north 14° 12’ east 15 chains & 31 links to a stake 
on right bank of Missouri river; west 15 chains & 51 links to a 
stake; thence south 19 chains & 32 links; thence east 5 chains & 
72 links to beginning, containing twenty-five & one-quarter (25}) 
acres, more or less, excepting therefrom the Missouri River 
370 ~=— railroad right of way—about 3 acres, more or less—with the 
! Ma and all the estate, title, and interest of the said 
party of the first part therein ; and the said —— do- hereby covenant 
and agree that at the delivery hereof it — the lawful owner of the 
premises above granted and seized of a good and indefeasible estate 
of inheritance therein, free and clear of all incumbrances, and that 
— will warrant and defend the same in the quiet and peaceable 
—. of said party of the second part, her heirs and assigns, 
orever. 
In witness whereof the said party of the first part has hereunto 
set its hand the day and year above written and affixed its corpo- 
rate seal thereto. 
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[Endorsed :] Exhibit “ Z.” Warranty deed. From the Kansas 
Pacific Railway Co. to Maria W. McAlpine. 


Received of the Kansas Pacific Railway Company, a corporation 
existing under the laws of the State of Kansas, satisfaction and pay- 
ment in full of all claims and demands we hold against said corpo- 
ration for the use and occupation, rents, and profits of the portion 
of Wyandotte Indian allotment No. 285, commonly known as the 
Ferry tract, in Wyandotte county, Kansas, occupied by said corpo- 
ration for wharfage and railroad purposes. 

Wyandotte, December 28th, 1880. 

MARIA W. McALPINE. 


NICHOLAS McALPINE. 
[Endorsed :] Exhibit “ Z Z.” 


Exuisit AA. 


To all whom it may concern : 


Be it known. that upon the records of the proceedings of the coun- 
cil of the city of Wyandotte and State of Kansas, in Journal “ D ” of 
said Wyandotte city, at page 162, and under date of February 22, 
1873, appears the following record entry, viz: 


371 STATE OF KANSAs, \ ss: 
City and County of Wyandotte, : 


At an adjourned meeting of the council of said city, held at coun- 
cil chamber on the 22nd day of February, A. D. 1873—present, 
Councilmen Connelly, Dyer, Gerhardt, Jost, McCabe, and Muenzen- 
mayer; Hon. J.S. Stockton, mayor, presiding—the following pro- 
ceedings were had, among others: 

Dr. McCabe introduced the following resolution: 

Resolved, That it is hereby declared necessary and expedient to 
annul, vacate, and discontinue Third street extended south through 
the Ferry tract to the Kansas river, and described as follows, to wit: 
Commencing at a point 230 feet north and 170 feet east of the south- 
east corner of the northwest } of the northeast fractional }+ of section 
10, town. 11, range 25 east, thence north 30° east 170 feet; thence 
south 10° 57’ east 288 feet to the Kansas river; thence up the same 
with the meanderings thereof 168 feet to a point south 10° 57’ east of 
beginning; thence north 10° 57’ west 290 feet to the beginning; all 
in the city and county of Wyandotte and State of Kansas. 

Which was adopted. 


Strate oF Kansas, City and County of Wyandotte: 


I, , city clerk in and for the city of Wyandotte, Kansas, 
and duly qualified as such, do hereby certify that the above and fore- 
going is a full, correct, and literal copy of the records of my office, as 
therein set forth, relative to the vacation and discontinuance of said 
3rd street extended through what is known as the old “ Walker 
Ferry tract,” as therein appears, Journal D, folio 162. 

Dated at Wyandotte this 3rd day of June, 1882. 

29—400 
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In authentication of which I have hereto affixed my signature 
and official seal. 


[ SEAL. | ED. H. SAGER, 
: City Clerk. 
372 STATE oF Kansas, ois 
County of Wyandotte, } 


I, W. R. Wagstaff, judge of the tenth judicial district of said State 
and president judge of the district court of said county, do hereby 
certify that Ed. H. Sager, by whom the above attestation was made, 
was at the date thereof clerk of Wyandotte city, Kansas, duly quali- 
fied, and that the same is in due form of law and made by the 
proper officer. | 


Dated Wyandotte, January 30, A. D. 1884. 
W. R. WAGSTAFF. 


STATE OF KANSAS, ne 
County of Wyandotte, j ~° 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that Hon. W. R. Wagstaff, whose genuine signa- 
ture is subscribed to the foregoing certificate, was at the date thereof 
president judge of said court, duly commissioned, sworn, and acting. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Wyandotte, this the 30th day of 


January, A. D. 1884. 
[SEAL. ] L. C. TRICKEY, Clerk. 


[U. S. internal revenue stamp, five (5) cents. J. B. S., July 7th, 1865.] 


This indenture, made and entered into this 7th day of July, A. D. 
1865, between the city of Wyandotte, by J. B. Sharp, mayor of said 
city, duly authorized by a resolution of its common council passed 
on the day and year aforesaid, the party of the first part, and the 
Union Pacific Railway Company, Eastern Division, the party of the 
second part, witnesseth: That the party of the first part, for and in 
consideration of the agreements and covenants hereinafter men- 
tioned to be done and performed by the said party of the second 
part, doth hereby sell and oe unto the said party of the second 
part the following-described real estate, to wit: Commencing ata 
point 80 feet east of the southeast corner of block 18, in recorded plat 

of said city, thence running north to the south line of Kan- 
373 sas avenue extended; thence east to east line of Front street ; 

thence north to the south line of Everett street; thence east 
to the east line extended of Elm street; thence north to the south 
line of Wawas street; thence east 230 feet; thence north to the 
northern boundary of the city of Wyandotte aforesaid; thence east, 
in the line of the northern boundary of the city of Wyandotte afore- 
said, to the Missouri river; thence down said river, on the bank 
thereof with its meanderings, in a southerly direction to the north ex- 
tended line of Minnesota avenue; thence west, in the north line of 
Minnesota avenue, to the place of beginning, for the following pur- 
poses only, to wit, for railway purposes and no other; to have and to 
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hold so long as they shall be used for railway purposes and no 
longer by the said party of the second part— 
The said party of the first part reserving to itself for commercial 
peepeets the exclusive Seated oan all the levee on the banks of the 
fissouri and Kansas rivers of sufficient width to accommodate the 
business of the party of the first part and south of the north line of 
Nebraska street, with the full right to.coliect all tolls for wharfage 
and all dues connected with said levee below said Nebraska street ; 
and the said party of the second part is to have the full use and con- 
trol of all said property above the north line of said Nebraska street, 
with the right to receive and ship all property to and from said rail- 
way or for the use of said railway company free and without molesta- 
tion, but no praperty received or destined for distribution at Wvan- 
dotte shall be shipped or received above the north line of Nebraska 
avenue without the consent of said railway company. The party 
of the first part reserves to itself the exclusive control of all 
ferries across the Missouri and Kansas rivers, except for rail- 
way purposes; and it is further agreed and understood that 
this contract is to take the place and be in lieu of another cer- 
tain contract between the parties to this contract bearing 
374 date December 26th, 1863, and that on the execution of this 
contract said contract of December 26th, 1863, is declared 
null and void. The said party of the first part does hereby reserve 
to itself one hundred feet in width across said described real estate 
opposite to each of the following-named avenues in said city, to wit, 
Minnesota, Kansas, and Nebraska, to — used as an extension of said 
avenues, across said real estate, to the Missouri river; and the said 
party of the first part hereby relinquishes all right to use any por- 
tion of said land north of the north line of Nebraska avenue for 
streets, avenues, or other purposes, except the right of taxation ; and 
the said party of the second part hereby covenants and agrees to 
keep and maintain proper crossings on the extensions of Minnesota, 
Kansas, and Nebraska avenues, across said described real estate, 
where their road tracks cross the same, and to keep the said exten- 
sion of said avenues aforesaid entirely unobstructed and open to 
public travel across the same, except as is necessary for passage of 
trains. The said party of the second part is to have the right to ex- 
tend all needful railway tracks across all streets and avenues and 
the extensions of all streets and avenues in said city, south of the 
north line of Nebraska street, for the passage of its trains; but said 
streets or avenues:or the extensions thereof are not to be obstructed 
any more than is necessary for the passage of engines and cars of said 
company, and have good and suitable crossings necessary for public 
travel over the track on the streets crossed by said railway ; and it is 
understood that should any freight for the citizens of Wyandotte or 
vicinity be landed from boats on the levee north of Nebraska avenue 
the party of the second part hereby agrees to transport and deliver 
the same on the city levee south of said avenues without expense to 
the owners; and, further, should any freight be delivered for distri- 
bution at Wyandotte, — be landed north of Nebraska avenue ex- 
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[U. 5S. internal revenue stamp, five (5) cents. J. B.S., July 7th, 1865. } 


375 Then and in that case the party of the first part may collect 

wharfage from the boat landing the same; and the said part 
of the second part hereby covenants and agrees to construct, build, 
and put up, erect, and equip on said premises conveyed and in the 
vicinity thereof, in addition to present buildings already erected, all 
machine shops, round-houses, car manufactories, passenger and 
freight depots necessary for the use of said railway at the eastern ter- 
minus thereof as soon as needed: Provided, That nothing in this con- 
tract shall prevent said railway company from erecting and using 
the needful transfer buildings in connection with the Missouri Pa- 
cific Railroad Company and the business thereof; and it is further 
agreed by and between the parties to this contract that if at any 
time said party of the second part shall abandon the use or fail to use 
for railway purposes, according to the true intent of this contract, 
the real estate above mentioned for the uses mentioned above, then 
and in that event said property is to revert back to the party of the 
first part, and this contract shall become’ void; and the party of the 
first part agrees to make any-further assurance to make good to fhe 
party of the second part whatever right, title, or interest they have 
or may convey in the premises, according to the true intent of this 
contract, when ree necessary and requested by the party of the 
second part; also to join with the party of the second part in an 
earnest petition to the Legislature of Kansas, if requested by said 
second party, to grant whatever legislation may be necessary to con- 
firm or carry out this contract according to the true intent and mean- 
ing thereof. In testimony whereof the party of the first part, by J. B. 
Sharp,.mayor of said city, as aforesaid, duly authorized as aforesaid, 
has for and on account of said party of the first part hereto set his 
hand and affixed the common seal of said city this day and year 
first above written, as has also the party of the second part, by its 

duly authorized president, has hereunto attached his official 
376 signature and affixed the corporate seal of said party of the 

second part on the day above mentioned. 3 

[SEAL. ] ISAAC B. SHARP, 
Mayor of the City of Wyandotte. 
UNION PACIFIC RAILWAY, E. D., 
By JOHN D. PERRY, President. 
Witnesses : | 

E. C. BARTHLOW. 
J. K. PARR. 


STATE OF KANSAS, ls 
Wyandotte County, 


Be it remembered that on this seventh day of July, A. D. 1865, 
personally appeared before me, Chas. S. Glick a notary public in and 
for the county and State, Isaac B. Sharp, as mayor of the city of 
Wyandotte, Kansas, & John D. Perry, as president of the Union Pa- 
cific railway, E. D., and they did each acknowledge that they did, b 
authority in them vested by the corporations by them repecsianted, 
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sign, seal, and deliver the above contract as their free and voluntary 
act and deed, by virtue of the authority by law in them vested; 
and I do hereby certify that said Isaac S. Sharp is personally known 
to me, as well as the said Jno. D. Perry, to be the identical persons 
and officers which they represent themselves to be. In witness of 
which I have set my hand and official seal, at the city and county of 
Wyandotte and State of Kansas, on this 7th day of July, A. D. 1865. 
[SEAL. ] CHAS. S. GLICK, 
Notary Public, Wyandotte County, Kansas. 


Recorded July 10, A. D. 1865, at 9 a. m. 
JAMES A. CRUISE, 
Register of Deeds. 
STATE OF KANSAS, 
County of Wyandotte, } ss: 


I, Wm. H. Bridgens, register of deeds in and for the county and 
State aforesaid,do hereby certify that the foregoing is a true and cor- 
rect copy of an instrument of writing filed in this office July 10, 
1865, at 9 o’clock a. m., as the same appears of record, volume 1, pages 
121, 122, 123. 

Witness my hand and official seal this 22nd day of January, 1884. 

[SEAL. ] WM. H. BRIDGENS, 
Register of Deeds. 


377 [ Endorsed ee Wyandotte city and Union Pacific 
R. W. Co., E. D. Certified copy. B. B. 


STATE OF KANSAS, ; 
County of Wyandotte, 


I, W. R. Wagstaff, judge of the tenth judicial district of said State 
and president judge of the district court of said county, do hereby 
certify that W. H. Bridgens, by whom the above attestation was 
made, was at the date thereof register of deeds for said county, duly 
qualified, and that the same is in due form of law and made by the 
proper officer. Dated January 30, A. D. 1884. 

W. R. WAGSTAFF. 


STATE OF KANSAS, ans 
County of Wyandotte, 


I, L. C. Trickey, clerk of the district court in and for said county, 
do hereby certify that Hon. W. R. Wagstaff, whose genuine signa- 
ture is subscribed to the foregoing certificate, was at the date thereof 
president judge of said court, duly commissioned, sworn, and acting. 

In witness whereof I have set my hand and affixed the seal of . 
said court, at the city of Wyandotte, this the 30th day of January, 


A. D. 1884. 
[seat.] | L. C. TRICKEY, Clerk. 


Now, on this 28th day of Jan., A. D. 1884, pursuant to notice 
served on Hon. John P. Usher, attorney for defendants, to appear 
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and cross-examine the said Nicholas McAlpine, and also the wit- 
nesses hereinafter mentioned, pursuant of the notice and stipula- 
tions hereto annexed, a telegram was received from the Hon. John 
P. Usher that he would appear on the next day, Jan. 29th, 1884, 
for the purpose of such cross-examination. There not being time to 
complete the said depositions on that day, the further taking of 
these depositions was adjourned until to-morrow morning at and 
between the hours in the notice as specified. 
’ And thereupon, upon the 29th day of Jan’y, A. D. 1884, 
378 the Hon. John P. Usher, attorney for defendants, appears and 
makes the’ following objections to the testimony of Nicholas 
McAlpine. : 

The defendant not being present when this deposition of Mr. Mc- 
Alpine was taken in behalf of plaintiffs, and now, January 29, 1884, 
being present to cross-examine, as per stipulation, before proceeding 
to cross-examine presents to the commissioner taking objections to 
the testimony of Mr. McAlpine in chief the following: 

1. The defendant objects to all the testimony of Mr. McAlpine 
detailing conversations between himself and John P. Devereaux, also 
between himself and O.S. Lyford, also between himself and T. F. 
Oakes, also between himself and Rob’t E. Carr, also between himself 
and S. T. Smith, and states, for ground of objection, that such con- 
versations and declarations are incompetent, irrelevant, and imma- 
terial testimony in this cause; that thev are hearsay and authority 
is not shown to have been given said parties or either of them by 
the Kansas Pacific Railway Company or the defendant to make such 
statements binding upon the company, and at the proper time de- 
fendant will move the court to strike out and suppress all such state- 
ments. . 

2. The defendant objects to each and every of the exhibits referred 
to by said witness and attached to his deposition, produced by him 
on the part of plaintiff, because the same are irrelevant, incompetent, 
and irrelevant, insufficient, and immaterial’ and not evidence to sup- 

ort any issue in this cause. 

3. The defendant objects to all testimony offered by said witness 
to show any demand upon Devereaux, Smith, or other person named 
by the witness for the delivery of any deed of the defendant com- 
pany or of the Kansas Pacific Company, or of any offer by witness 

to deliver the deed of plaintiffs to the company to them or 
379 or either of them, also to any supposed conversations occur- 

ring at the time, for the reason that the same are incompe- 
tent, irrelevant, and immaterial, and because it is not shown that 
said parties had any authority to enter into any such conversations 
on behalf of the Kansas Pacific Railway Company or of this de- 
fendant. ‘eS 

4. The defendant objects to all testimony of the witness explain- 
ing the exhibits offered in evidence, whether declaring their mean- 
ing or the object and purpose of making them, because the same is 
incompetent, irrelevant, immaterial, and hearsay. 

5. The defendant objects to all those parts of the testimony of said 
witness detailing the transactions of John P. Devereaux in the pay- 
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ment of taxes, the purchase of lands, and al! exhibits pertaining 
thereto, because the same is incompetent, irrelevant, and immaite- 
rial ; also to all statements and writings about the purchase of lands 
for stock-yard pur , because the same are incompetent, irrele- 
vant, and immaterial. Defendant also objects to the exhibits to said 
ao because they are secondary evidence. 

laintiffs give notice, as a matter of record in this cause, that 
they will, upon the hearing of this case, introduce in evidence such 
files, papers, and record in the action entitled Adolphus Meier, 
John A. Stewart, and Mathew Baird, plaintiffs, against The Kansas 
Pacific Railway Company, The United States of America,and Henry 
M. Alexander, defendants, commenced in the district court of Shaw- 
nee county, Kansas, and afterwards removed to the circuit court of the 
United States for the district of Kansas, as the plaintiffs may see fit to 
prove the issues in this cause and which are applicable to the proot 
of any of the facts in issue herein ; also the former answer of the de- 
fendant herein, with a copy of the order of the board of directors 
thereto attached. 


380 And now, on the 29th day of January, 1884, appears attorney 
for defendant, J. P. Usher, and his assistant, Monroe, and 
cross-questions the said Nicholas McAlpine as follows: 


N. McALPINE cross-questioned by J. P. UsHER: 


Quest. You say you have a dwelling-house on this 25} acres of 
land. When was that dwelling-house put there ? 
Ans. My recollection is in the fore part of the summer of 1878. 
Quest. Has that dwelling-house been moved since it was first 
uilt ? 
Ans. No, sir. 
Quest. Who built that house; what mechanic? 
Ans. Mr. Onyette or Mr. Bagby. 
Quest. What time in summer of 1878 ? 
Ans. Don’t recollect it. 
Quest. When were the well, corn-crib, and cistern built there? 
Ans. The well was built the first season and the corn-crib at the 
maturity of the first crop that was grown on that ground. 
Quest. What year did you say you entered into possession of the 
25}-acre tract ? 
Ans. In 1878, in the beginning of April. 
Quest. Who did you say erected other houses on the property by 
your consent and Decation ? 
Ans. Kelley, Myers, Howard, Payne, Duncan, and Mason. 
Quest. When did they erect those houses ? 
Ans. The most of them were erected in 1879, some in 1878. 
Quest. Did you request Mr. Devereaux to return to you the deed 
of Mrs. McAlpine by letter or verbal request? State which. 
Ans. By yerbal request. 
Quest. How long before you received the deed was request 


made ? 
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381 Ans. Two or three months. 
Quest. Did you receive the deed with the letter of Mr. Dev- 
ereaux of date Denver, Dec. 12, 1878? 

Ans. Yes, sir. 

Quest. Who paid for the improvements which you have men- 
tioned which were placed upon this land ? 

Ans. We did, except the tenant-house on leaséd ground. 

Quest. When were you first informed of the action of the board of 
directors of the Kansas Pacific Railway Co. June 28, 1878? 

Ans. My recollection is it was at the time D. M. Edgerton was 
acting as president. 

Quest. Do you know whether one Carr did not resign about the 
date of that order, June 28, 1878? 

Ans. I don’t know the exact date of Mr. Carr’s resignation. 

Quest. Do you know whether Mr. Edgerton was acting as presi- 
dent about the date July, 1878? 

Ans. It was in July, 1878, when Mr. Devereaux told me that 
Edgerton was inclined to sign the deed could he have found it. 

Quest. You made a deed which you received from Devereaux ? 

Ans. Yes, sir. 

\ Quest. Is that the only deed that you have made in form for the 
Ferry tract? ; 

Ans. Yes, sir; to that portion of the Ferry tract. 

Quest. Did you ever offer to redeliver that deed; if so, to whom 
and when ? 

Ans. I offered to redeliver to Mr. S. T. Smith said deed about the 
year 1880, a short time before the beginning of this suit. 

Quest. Was that the only offer you made to deliver that deed ? 

Ans. Before going to Gunnison Co. I offered to deposit it 
382 where even Mr. Devereaux would designate as a place to 
deliver his deed. ' 

Quest. When was that? 

Ans. In 1880. 

Quest. Was that at the same time that you made the verbal re- 
quest to deliver your deed ? 

Ans. No, sir; it was after the macadam tax lien was removed. 

Quest. What did Mr. Devereaux say ? 

Ans. I don’t remember his reply to that letter. 

Quest. Did you in your.letter to J. P. Devereaux of Mar. 23rd, 
1880, speak of the deposit of your deed ? | 

Ans. Yes, sir. | 

Quest. Do you know of your own knowledge that the board of 
directors of the Kansas Pacific Railway Co. had any knowledge of 

our alledged contract for exchange of lands other than is continued 
in their resolution of June 28th, 1878 ? 

Ans. No, sir; except as stated herein. 

Quest. Do you know whether Mr. Devereaux had any authority 
to sell any lands for the company excepting congressional lands— 
that is to say, land granted in aid for the construction of the rail- 
way by Congress ? 
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Ans. The only authority I know was delegated by R. E. Carr to 
T. F. Oakes and by T. F. Oakes to Devereaux in Carr’s letter of Feb. 
26, 1878, and the authority given him in the other exhibits attached 
hereto to make this exchange of lands with us. 

Quest. After you obtained the sheriff’s deed, which you have 
marked Exhibit X in your direct examination, did you present 
that deed to the company or any abstract of title for the Ferry tract 
for the purpose of duaiue that the title was complete or for any 
other reason ? 

Ans. Judge Devereaux examined the records and expressed him- 

self satisfied the title was clear in Maria W. McAlpine, and 
383 objected only to the macadam tax lien. When that lien was 

removed by sheriff’s sale I both wrote him and told him in 
person that the title was clear of all encumbrances, and demanded 
a delivery of the railway Co.’s deed. 


The defendant objects to this answer as not responsive to the ques- 
tion, and will move to strike it out because it is incompetent, irrele- 
vant, and immaterial, and requests the witness to answer the ques- 
tion as asked. 


Ans. I did not present the sheriff’s deed or an abstract of title. I 
only tendered our own deed, stating our title was clear. 

Quest. To whom did you tender your own deed and make that 
statement last mentioned ? 

Ans. To 8S. T. Smith and John McKenzie in person, and to J. P. 
Devereaux by letter. 

Quest. Is the letter you refer to having been written to Devereaux 
already in evidence by him; and, if so, what date is the letter? 

Ans. I think the correct date is March 28th, 1880, Exhibit 16, 
Devereaux’s deposition. 

Quest. Did you show Smith and McKenzie your deed ? 

Ans. Yes, sir. , 

Quest. Did they either of them take an examination of it ? 

Ans. I think neither of them received it into their hands; they 
only listened to my statement. 

Quest. At that time in what service and what were the duties of 
Jno. McKenzie ? 

Ans. He was superintendent of machinery for said railway Co. 

Quest. If you claim, Mr. McAlpine, that Mr. McKenzie had any 
duties to perform in — to buying, selling, or exchanging land 

or in respect to these particular tracts, state it. 
384 Ans. Before commencing suit vs. the railway Co. for s 
cific performance of contract I deemed it necessary to tender 

our deed to the nearest official of said railway Co. residing in the 
State of Kansas our deed and demand a delivery of their deed to us, 
and our information was that he was the proper official. 

Quest. Do you mean the official designated to serve process 
upon? 

Ans. Yes, sir. 
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Quest. At the time that you showed this exhibit to Mr. Smith and 
demanded a deed of the company do you know what his duties 
were in respect to the Co. ? 

Ans. He was general sup’t of the Kansas Division of the Union 
Pacific Railway Co. 

Quest. Do you know what such duties were? 

Ans. I don’t know fully. 

Quest. Do you know whether he was regularly deputed by the 
company to buy, sell, or exchange lands? 

Ans. I do not. 

Quest. You mentioned in your direct examination that you had 
licensed and authorized certain persons to haul ice over the Ferry 
tract in dispute for the purpose of manifesting your possession 
and ownership of the property. When was that? 

Ans. It was prior to the consummation of this exchange of 
lands. 

.Quest. Please state what years; designate. 

Ans. It was three or four years, from 1873 to 1877. 

Quest. Who were those persons? 

Ans. They were Mr. McGrew, a pork-packer; Mr. Hescher, a 
saloon-keeper, and Mr. Gruble, a saloon-keeper. I sold some rock 

to Mr. Grimrod, a builder. 
385 Quest. When? 
Ans. Along about said years just mentioned, and I paid the 
taxes. 

Quest. You have paid them ever since, have you not? 

Ans. No, sir; not lately. 

Quest. When did you last pay ? : 

Ans. For 1879 and 1878, because the railway Co. paid the taxes 
on the 25} acres. | 

Quest. Now, Mr. McAlpine, for the last six years has there been any 
commerce here by way of steamboat to any extent by the transport- 
ing of merchandise or passengers ? 

Ans. Only in the line of railroad ties and bridge material, which 
business has been extensive. 

Quest. Do you knowof any railroad ties or bridge material landed 
here within the last year ? 

Ans. Very little the past year; prior to that a very great deal 
every year. 

Quest. Do you know of any last year? 

Ans. Not positively. : 

Quest. Do you know of any steamboats the last year ? 

Ans. Several Government boats, that land most of the time oppo- 
site said Ferry tract. 

Quest. During the last ten years have not most of the landings 
been opposite the adjacent Ferry tract ? 

Ans. Only during the past six years. 

Quest. You licensed McGrew, pork-packer, to go over it in the 
fall; what did he go over it with? 

Ans. Ice. . 

Quest. Were the licenses in writing ? 
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386 Ans. No, sir; by verbal agreement. 
Quest. How long have you lived in Wyandotte and known 
this property in connection with the city levee ? 

Ans. It is about 27 years since I first came to Wyandotte. 

Quest. What year was it that the railroad was laid over this Ferry 
ract : 

Ans. 1863 or 1867. 

Quest. Been there ever since, has it not? 

Ans. Yes, sir. 

Quest. Been operated by the company ever since, has it not? 

Ans. Yes, sir. . 

Quest. On the north end of the Ferry tract how far is it from the 
railway track to the river bank ? 

Ans. I guess about 100 ft. 

Quest. Does the railroad, then, going N. cross public street ? 

Ans. It crosses the levee, I take it. 

Quest. How far does the road extend N. of the Ferry tract or did it 
at the time of this suit ? 

Ans. About 400 feet. 

Quest. What was the distance between the railroad time tracks 
and river bank after it left the Ferry tract ? 

Ans. Average about 50 feet. 

Quest. How far would it be after it left the Ferry tract—as far from 
the river as the road was on the Ferry tract ? 

Ans. About } of the distance. 

Quest. About 133 feet? 

Ans. Yes, sir. 

Quest. During the time that boats were carrying on commerce on 
the river they landed, as was most convenient, either on the Ferry 
or levee ? 

Ans. Yes, sir. 

Quest. Did the proprietors of the Ferry tract, so far as you know 
or ever observed, ever make any improvements upon the Ferry tract 

in the way of grading, paving, putting out anchors in the 
387 earth, attaching rings, and so forth, for the purpose of making 
it useful as a boat landing ? 

Ans. No, sir; the owners only leased to others to improve and 
occupy it. | 

Quest. State what your knowledge is in respect to leasing to others. 

Ans. Isaiah Walker told me he received $25 per year from the 
owners of row-boats to land their drift-wood on the Ferry tract. He 
also collected ground rent from parties having housesthereon. The 
amount of rent I could not state. After my wife became sole owner 
the city marshal, to my certain knowledge, one summer 1n particu- 
lar, collected wharfage from the steamboats, which moneys Mayor 
Stockton agreed to have a separate city account kept, and divided 
said funds with us. 

Quest. That — all ry know about it? 

Ans. Yes; about all I know. 

Quest. Then you don’t know of any steps of the proprietor for im- 
proving this steamboat landing, or of any interference by the proprie- 
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tors with parties navigating the river, touching the landing of their 
boats along the river adjacent to the Ferry tract ? 

Ans. It was and is a natural steamboat landing; don’t need im- 
provement, and the proprietors did not deem it necessary to make 
any improvements. 

Quest. Did they make any ? 

Ans. None that I am aware of. 

Quest. How did you know the proprietors did not deem it neces- 
sary to make any improvements ? 

Ans. I don’t know, unless because it did not need any. 

Quest. When you were first acquainted here was not the 
mouth of the Kansas river as far north as the north line of the Ferry 
tract ? 

Ans. The northern edge of the mouth was. 

Quest. Then, at that time, if this Ferry tract had been utilized 
as a landing the boats would have had to have rounded into the 

Kansas river, would they not? 
358 Ans. Boats did land on the Kansas river, but most gen- 
erally landed at the point of junction of the two rivers. 

Quest. Do vou know of any proprietor of this Ferry tract making 
any objection to the landing of boats, whether carrying railroad iron 
or ties, supplies or merchandise for the people, at or near the Ferry 
tract, until you made complaint to Lyford, as stated in these ex- 
hibits? 

Ans. No, sir; not aware of any. 

Quest. During all the time that you have known this property 
has not the Ferry tract all the way down from the ferry and up the 
Missouri along the levee been open, vacant, and unenclosed, over 
which the people of the town and vicinity and persons handling 
boats and freights to be delivered to and from have passed and re- 
passed with their teams and goods at pleasure ? 

Ans. A portion of said tract has alwuys been open. Other por- 
tions of said tract have been almost all the time occupied by dwellers, 
as well as by the railroad Co., a part of the time prior to the time of 
the exchange of land. Since that time it has been occupied almost 
exclusively by the railway Co. 


Redirect examination: 


Quest. During the time that boats were carrying on commerce on 
the river they landed, as was most convenient, either on the Ferry 
tract or levee? If — answer “ Yes, sir,” please state what time you 
refer to as the time of carrying on said commerce. : 

Ans. I referred to the time when the levee was wide all along the 
city front. Since the washing away of the levee in 1875 and 1876 
most of the steamboats landed opposite the Ferry tract, and since 
the exchange of lands in 1878 all the steamboats have landed at the 

Ferry tract. | 3 
389 Quest. In stating in this deposition that the road extends 
400 feet north of the Ferry tract, do you mean the road with 
a franchise and right or only the track which the railroad Co. have 
laid and assumed thereon ? 
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Ans. I meant simply the track. 

Quest. Whenever in this deposition you have been asked “do 
you know,” and so forth (things which have been mentioned in the 

uestion), and you have answered briefly by yes or no, or some 
short answer, do you mean that your answers shall be construed to 
exclude in any manner your means of knowledge knowledge derived 
from the various correspondence, conversations, exhibits, and docu- 
ments before mentioned and narrated by you in other parts of 
your deposition ? 

Ans. I do not. 

N. McALPINE. 


Telegram. 


Number 5; sent by Ro. 
Rec’d by H.; 39, D. H., check. 
Received at 1.18 p. m. 
Dated Lawrence, Ks. 
JANUARY 28, 1884. 


To Jno. Mason, Wyandotte, Ks.: 


Am not well and could not get away to-day; will be down to- 
morrow morning with record. Please have witnesses on hand so I 
can cross-examine; have been away and have just rec’d your letter 


of the twenty-fourth. 
_ J. P. USHER. 


Notice to Take Depositions. 
STATE OF Kansas, Wyandotle County : 
In the Circuit Court of the United States for the District of Kansas. 


Maria W. McAtpine and Nicwotas McAtpinge, Plaintiffs, 
v8. 
Tue Union Paciric Rattway Company, Defendants. 


To Hon. J. P. Usher, as attorney for the defendant: 
You are hereby notified that the depositions of M. B. Newman, 
) R. B. Armstrong, S. S. Sharp, D. M. Smith, M. H. McHale, 
390 and other witnesses, to be used as evidence on the trial of 
the above-entitled action in behalf of the plaintiffs, will be 
taken at the office of James M. Mason, attorney-at-law, in the city 
of Wyandotte, corner of 5th St. and Minnesota avenue, in the county 
of Wyandotte, in the State of Kansas, on Monday, the 28th day of 
January, 1884, between the hours of eight o’clock a. m. and six 
o’clock p.m.,and that the taking of the same will be adjourned from 
day to day, between the same hours, until said depositions are com- 


pleted. | 
JAMES M. MASON, 
Attorney for Plaintiffs. 
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Service of the above notice hereby acknowledged this 17th day of 


Jan., 1884. 
J. P. USHER, 
Attorney for Defendant. 


I will try and be present and cross-examine McAlpine if I want. 


And whereas, on the 28th day of Jan., 1884, before me, a com- 
missioner appointed by the circuit court of the United States in 
and for the district of Kansas, at the office of James M. Mason, at- 
torney-at-law, in the city of Wyandotte, corner of Fifth street and 
Minnesota avenue, in the county of Wyandotte, in the State of Kan- 
sas, and between the hours of 8 o’clock a. m. and 6 o’clock p. m. of 
said day, were produced and came before me D. M. Smith, M. B. 
Newman, R. B. Armstrong, and 8S. 8. Sharp, witnesses in behalf of 
the plaintiffs, to depose in a civil cause depending in the circuit court 
of the United States for the district of Kansas, on the equity side 
thereof, wherein Maria W. McAlpine and Nicholas McAlpine are 
plaintiffs and the Union Pacific Railway Co. is defendant, and whose 
testimony is alleged to be material and necessary in said civil cause 
in behalf of the plaintiffs, in an action for specific performance, and 
in further pursuance of the commission and the stipulations and the 
annexed notice hereto attached. 


And the said D. M. Smiru, M. B. Newman, S. S. SHarp, R. 

891 3B. ARMSTRONG, witnesses being of lawful age and of sound 

mind, being by me first carefully examined, cautioned, and 

sworn on their respective corporal oaths to testify the whele truth 

touching the matter in controversy in said civil cause, respectively, 
depose and say as follows: , 


Deposition of D. M. Smith, a Witness Produced and Sworn as Aforesaid 
on Behalf of the Plaintiffs. 


Quest. 1. What is your name, age, and occupation ? 

Ans. Name, D. M. Smith; age, 44 years; occupation, examiner 
of titles. 

Quest. 2. Do you know where the Kansas Pacific Railway Co., 
now Union Pacific railway, usually land their Missouri river freight? . 

Ans. On public landing and Ferry tract. , 

Quest. 3. Do you know the location of the Wyandotte Ferry 
tract? 

Ans. Yes; extends from a few feet north of south line of Minne- 
sota avenue ; extends to near the iron bridge. 

Quest. 4. How many tons of cross-ties or other freight have been 
landed and stored on the northeasterly end of said Ferry tract since 
the beginning of the year 1878? 

Ans. The arrivals at Wyandotte landing would average at least 
three arrivals a week, during boating season, and prior to the past 
season the principal traffic was in railroad ties, boat-loads ranging 
from three thousand to five thousand each. 
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Quest. 5. Why do they usually land and store cross-ties on said 
Wyandotte Ferry tract ? 

Ans. The usual landing has been from Wolcott’s lumber yard 
southward, and extending from 50 to 100 yards on Wyandotte Ferry 


tract. 
D. M. SMITH. 


Cross-examination of D. M. Smith waived by attorney for de- 
fendant. 


392 Deposition of M. B. Newman, a Witness Produced and Sworn as 
Aforesaid on Behalf of the Plaintiffs. 


Quest. 1. What is your name, age, and occupation? 

Ans. M. B. Newman; age, 67 years; dealer in real estate. 

Quest. 2. Do you know the 25}-acre tract of land north of Jersey, 
bought by the Union Pacific Railroad Co., E. D., from Mrs. Lydia 
B. Walker and other heirs of Mathew Walker, dec’d? 

Ans. I do. 

Quest. 3. Are you familiar with the present market value of real 
estate in this vicinity ? 

Ans. Have no reliable data on which to estimate the value with 
close accuracy. | 

Quest. 4. How much is the present value per acre of said 25} 
acres ? 

Ans. Would say three hundred dollars per acre. 

Quest. 5. Do you know the tract of land known as the Wyandotte 
Ferry tract ? 

Ans. I do. 

Quest. 6. Into how many town lots could the 2.70 acres off of 
the northeasterly end of said Ferry tract be subdivided ? 

Ans. About twenty-four lots. 

Quest. 7. What is the present average value of said town lots if 
subdivided ? 

Ans. About $250.00. 

M. B. NEWMAN. 


Cross-examination of M. B. Newman waived by attorney for 
defendant. 


Deposition of R. B. Armstrong, a Witness Produced and Sworn as 
Aforesaid on Behalf of the Plaintiffs. 


Quest. 1. What is your age, name, and occupation ? 
Ans. Russell B. Armstrong; age, 40; occupation, publisher 
393 and dealer in real estate. 
Quest. 2. Are you familiar with the present market value 
of real estate in this vicinity ? 
Ans. I think I am. | 
Quest. 3. Do you know the 25}-acre tract of land north of Jersey 
creek, bought by the Union Pacific R. R. Co., E. D., from Mrs. Lydia 
B. Walker and other heirs of Mathew Walker, dec’d? 
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Ans. Yes. 

Quest. 4. What is the present value per acre of said 25} acres? 

Ans. I think it is worth about $400 per acre, taken as a whole. 

Quest. 5. Do you know the tract of land known as the Wyandotte 
Ferry tract? 

Ans. Yes. 

Quest. 6. Into how many town lots could the 2.70 acres off of the 
northeasterly end be divided ? 

Ans. About twenty-seven lots. 

Quest. 7. If subdivided into lots, at what do you fix the present 
average value of each lot? 


Ans. At about $300 per lot. 
RUSSELL B. ARMSTONG. 


Cross-examination of R. B. Armstrong waived by attorney for de- 
fendant. 


Deposition of S. S. Sharp, a Witness Produced and Sworn as Aforesaid 
on Behalf of the Plaintiffs. 


Quest. 1. What is your name, age, and occupation ? 

Ans. 8. 8. Sharp; age, 46; contractor. 

Quest. 2. State, if you know, the relation of Sam’! Hallett to the 
Union Pacific railroad, E. D., in 1863 and 1864? 

Ans. He was general manager, while he lived, and I was superin- 
tendent of construction under him, and afterw ards, under J. D. 
Perry, 6 sa supervisor of the track of the Union Pacific rail- 
road 

Quest. 3. What authority did Sam’] Hallett have in the 
394 years 1863 and 1864 over the right of way of the Union Pa- 
cific railroad, E. D., afterwards known as Kansas Pacific and 

late Union Pacific Railway Co.? 

Ans. He was general manager, and had the right to obtain right 
of way and build road. 

Quest. 4. What do you know about the early use by said railway 
Co. of anv portion of the tract of land in Wyandotte city known as 
the of aren Ferry tract ? 


Quest. 5. How did they come to have a railroad track along and 
over Wyandotte Ferry tract? 

Ans. They had to go from the Missouri river. to Armstrong. 
There was no other way to get there without going over the Ferry 


tract. 
; S. S. SHARP. 


Cross-examination waived by attorney for defendant. 


I do hereby certify that the foregoing depositions of Nicholas Mc- 
Alpine, D. M. Smith, 8. S. Shar RB B. Armstrong, and M. B. New- 
man were when taken then and there reduced to writing by me in 
the presence of said deponents and by them, respectively, subscribed 
in my presence after having been reduced to weiting. 


MARIA W. MCALPINE &T AL. : PA1 


I further certify that the said depositions were taken in pursuance 
of the annexed commission in the above-mentioned cause on the 
equity side of the court. 

I further certify that I am not a counsel nor attorney for either 
of the parties in this suit nor interested in the event of this cause. 

I further certify that, it being impracticable for me to deliver said 
depositions with my own hand to the court for which they are taken, 
I have retained the same for the purpose of being sealed up by me 
and speedily and safely transmitted by the United States mail to the 
said court for which they were taken, and to remain under my seal 
until then opened. 

I further certify that the fee for taking said depositions, amount- 

ing to 62 dollars, has been paid to me by the plaintiff, and 
395 the same is just and reasonable for the services performed. 
Given under my hand and my notarial seal thereto attached, 
at Wyandotte, Wyandotte Co., Kansas, in the said district of Kansas, 
this 29th day of January, A. D. 1884. 
[SEAL. ] SOPHIA E. MASON, 
Commissioner A foresaid. 


Opened July 5, 1884, at the instance of J. P. Usher, sol. for def’t. 
A. S. THOMAS, Clerk. 


No. 3455. Filed March 31, 1884. 


396 UnitTep STATES OF tg ait 
District of Kansas, 


At a term of the circuit court of the United States of America for 
the district of Kansas, begun and held at. the city of Leavenworth, 
in said district, on Monday, the 2nd day of June, 1884, proceedings 
were had and appear of record in words and figures following, to 
wit: 7 7 

Maria W. McALPINE et al. 
vs. | aa 
THe Union Pacific Rattway Company. 


TuEsbDAy, June 3, 1884. 


On motion, it is ordered by the court that this suit be, and the 
same is hereby, continued, with leave to each party to have 30 days 
for service of abstract of testimony; and it is further ordered that 
all depositions on file be opened at the request of either party. 

Filed Juve 3, 1884. 
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397 In the Circuit Court of the United States for the District of 
Kansas. 


Maria W. MCALPINE and NicHoLtas McALpine, Complainants, 
vs. 
Tue Unton Paciric Rattway Company, Defendant. 


Depositions for the defendant, taken on the 30th day of May, 1884, 
in Kansas City, Missouri. 


Index. 
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FS RTT AON ee 7-13 
EEE I A A Te TY ORT RT EOE YE OO 13-15 
ES SLED I OOS NG IR EET ee Ee AS 15-25 
ETE ELE PERMA ED GOT RE EOC 25-36 
Se aU sinc cas cccicnnits trenesatnieligs eleaeieh hslnign setegeiceeieinbipciphehsdeesdlaet 36-39 


Opened July 5, 1884, at the instance of J. P. Usher, sol. for de- 
fendant. 
No. 3455. 


Filed June 28, 1884. 
A. S. THOMAS, Clerk. 


In the Circuit Court of the United States for the District of Kansas. ° 


Maria W. McAcpINneE and NicHuotas McAtpring, Plaintiffs, 
against 
THe Union Paciric Rattway Company, Defendant. 


Depositions of witnesses, taken by agreement on the 30th day of 
May, 1884, at the office of S. T. Smith, in Kansas City, Missouri, 
to be read in evidence in the above-entitled cause for the defend- 
ant, subject to such exceptions of relevancy and competency as 
the plaintiffs may see fit to suggest. 


These depositions are taken on application of defendant without 
written notice to plaintiffs. 
Plaintiffs appear, however, and waive such written notice, 
398 the plaintiffs appearing by James M. Mason, their attorney, 
and the defendant by J. P. Usher, its attorney. 


Joun W. Grirritn, being by me first duly examined, cautioned, 
and solemnly sworn to testify the truth, the whole truth, and noth- 
ing but the truth, testified as follows: 


Direct examination by J. P. UsHer, Esq.: 


Q. What is your occupation and how long have you been in such 
occupation ? 

A. Iam chief clerk in the general superintendent’s office of the 
Union Pacific Railway Company, Kansas Division, and have been 
chief clerk in said office and the general superintendent’s office of the 
Kansas Pacific Railway Company since some time in 1874. 
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Q. How were you employed before that time? 

A. From February, ’71, until some time in ’72 I was employed 
as a clerk in the auditor’s office of the Kansas Pacific Railway Com- 
pany, and during part of ’73—I cannot give the exact date—I was 
transferred from the auditor’s office to the general superintendent’s 
office as clerk, where I remained until I was appointed chief clerk. 
I was first employed by the Kansas Pacific Railway Company in 
71, and have been with it in the capacities I have mentioned ever 
since. 

Q. In the position which you have occupied with the company 
has it been your duty, or within the scope of your employment or 
knowledge in the discharge of your duty, to know what contracts 
the company had made by any of its officers or by the receivers 
during the time the property of the company was under the control 
of receivers respecting the purchase and delivery of ties for the road 

at Wyandotte and Kansas City ? 
399 A. Yes, sir; I have had knowledge of all the contracts. 
Q. Was it any part of your duty to have possession of such 
contracts and attend to the filing and recording of the same? 

A. Yes, sir. , 

Q. State vhat you did or what your duties required you to do in 
respect to such contracts, in regard to keeping and preserving them. 


By Mr. Mason: The plaintiffs interpose an objection at this stage 
of the examination on the ground that there is better evidence than 
verbal testimony of the witness. There is written evidence in the 
power and under the control of the company, defendant, as to the 
amount of ties and the contracts concerning which the interroga- 
tion is made, and therefore this evidence is irrelevant and incompe- 
tent, and the plaintiffs object to its introduction unless such written 
evidence is also introduced in connection with the testimony of the 
witness. 


A. My duty was in many cases to ~ the contracts in writing— 
the original contracts in writing—and in all cases make a perma- 
nent record of the contracts by actual verbatim copies in our record 
book of contracts, and also to file and preserve the originals in cases 
where they were retained in the general superintendent’s office. 

Q. Are you able to produce now any of those contracts? 

A. Yes, sir; here are seven original contracts for the delivery of 
ties at Wyandotte and other points. | 


By Judge Usuer: I offer in evidence these seven contracts, and 
request the witness to put his initials upon them as of this date for 
identification. (The same were marked, respectively, Exhibits “1,” 
“27 374." “5" “6.” & “7,” and made part hereof, and upon 
them I have placed my initials, “ H. M. 8.”) . 

By Mr. Mason: I object to the introduction of the contracts as 
irrelevant and incompetent, because they are all dated before March, 


1874. 


400 Q. You have nga observed that the contracts after a 
certain date were by the superintendent deposited or filed 
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with the auditor of the company and that copies were kept of the 
contracts in a contract book of the company. Have you now here 
that contract book ? 

A. Yes, sir. 

Q. Do you find any contracts for the delivery of ties at Wyan- 
dotte or Kansas City recorded in that book ? 

A. Yes, sir. . | 

Q. How many contracts are recorded in that book. which con- 
tracts were filed with the auditor? 

A. There are six contracts recorded in this book for ties to be 
delivered in Kansas City and Wyandotte, the originals of which are 
on file in the auditor’s office or were filed in the auditor’s office. 

Q. Are those contracts here? 

A. The contracts are not here. 

Q. Where should they be? 

A. They should be in the auditor’s office of the company, at 
Omaha. 

Q. You may now state the dates of these contracts as they appear 
from the book. 7 

A. The first contract is with George W. Sedgwick, dated February 
16th, 1877; the second contract is with George W. Sedgwick, dated 
November 5th, 1877 ; the third contract is with George W. Sedgwick, 
dated in November, ’78; the day of the month is omitted; the 
fourth contract is with George W. Sedgwick, dated January 17th, 
’80; the 5th contract is with George W. Sedgwick, dated November 
2nd, ’80; the sixth is with George W. Sedgwick, dated August 17th, 
81. 

Q. Were these contracts executed in duplicate, each party having 
a copy ? 

A. Yes, sir. 
401 Q. In due course of business ought Mr. Sedgwick to have 
a copy? 

A. Yes, sir; he should. 

Q. I observe that you didn’t mention any contracts for ties be- 
tween ’74 and 77. 

A. By reference to the contract book of an earlier date than the 
one just referred to I find a contract with George W. Sedgwick, 
dated December Ist, 75, for ties to be delivered at Kansas City, Wy- 
andotte, and Leavenworth. I don’t find a record of any other con- 
tracts for the delivery of ties at Wyandotte. | 

Q. Turn to that contract of ’75 and read it. 


(Witness turns to contract and reads it.) 
Q. Read the other contracts in their consecutive order. 
(Witness reads them.) 


Q. Have you now read all the contracts which the company had 
for the delivery of ties at Kansas City and Wyandotte during the 
time you have been connected with the company up to July Ist, ’82? 

A. Yes, sir; all of which we have any record, and I believe the 
record is complete. 
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Q. If the company had other contracts during those years was 
your position in the service of the company such as to necessarily 
make you aware of it? 

A. Yes, sir. 


By Mr. Mason: I object to that question as leading. 


Q. Will you please have copies of these contracts which you have 
read made and delivered to the notary, to be returned with the depo- 
sitions, with your endorsement thereon, that they are compared cor- 
rect by you? 

A. Yes, sir. 

Q. Was it your duty to attend to having these contracts recorded ? 

A. Yes, sir; it was. 
402 Q. Since the last contract of August 17th, ’81, how has the 
company provided itself with ties; from what source and 
where have they been delivered ? 

A. Since August 17th, ’81, the contracts for ties have been made 
by the general manager and purchasing agent at Omaha. 

Q. Have any of the ties been delivered under the contract of Au- 
gust 17th, ’81? 

A. I am not positive, but I think not; I will see. I find a copy of 
a contract dated December 9th, 1882, between Messrs. Wollev & 
Loucks, of Jefferson City, and the Union Pacific Railway Company 
for the delivery of seventy-five thousand ties at Kansas City, Mis- 
souri, and twenty-five thousand ties at Council Bluffs, Iowa, and 
Omaha, Nebraska, all the ties to be delivered between the 10th day 
of March, ’83, and the lst day of December, 1883. I find also 
another copy of a contract of the same date between A. Wolley and 
the Union Pacific Railway Company for the delivery of sixty thou- 
sand ties at Kansas City, Missouri, and forty thousand ties at St. 
Joseph, Missouri, or Hiawatha, Kansas; deliveries to be made be- 
tween the first day of March and the first day of September, ’83. I 
also find a copy of a contract between T. J. Moss, of Higbee, Mis- 
souri, and the Union Pacific Railway Company for the delivery of 
forty-five thousand ties at Kansas City, Missouri, to — between 
March 1, ’84, and July Ist, ’84. I know of another contract for cedar 
ties to be shipped from Chicago and to be delivered on board of 
cars at Kansas City, Missouri, of which we have nocopy. That is 
all. 

Q. Do you know of the railroad company with which you have 
been connected or the receivers, Greeley. Villard, or Smith, or any 
of them ever receiving or delivering any general freight from the 

road at Wyandotte ? 


403 A. I don’t know of any; I think not. 


Q. Do you know whether or not the road from Armstrong 
up the levee where the old shops were being used for any other.pur- 
pose than the transporting of men back and forth and the supplies 
for them, except for hauling ties from the boats landing there? 

A. I do not. 
By Mr. Mason: I object to the judge’s ‘method of interrogating 
and leading this witness. | 
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bs Do you know for what purpose the spur has been used up 
there ? 

A. The spur was used for the purpose of running what we call 
the shop trains, for carrying the men between Wyandotte and Arm- 
strong, and for hauling ties received at Wyandotte. 


Cross-examination by James M. Mason, Esq.: — 


Q. It has not been your business to be present upon the landing 
known as the Ferry tract to superintend the landing or disembarka- 
tion of ties and material for the railroad company ? 

A. No, sir. 

Q. Your knowledge of the matters and things you have narrated 
is what you have acquired in your present connection as office clerk 
in the general superintendent's office? =~ 

A. Yes, sir. 

Q. And not from personal and actual observation of the things 
transpiring at the ferry landing ? 

A. No, sir. 

J. W. GRIFFITH. 


GrorRGE W. SepGwick, being by me first duly cautioned and 
solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, testified as follows. 


Direct examination by J. P. User, Esq.: 


404 Q. State your name and residence. 
_ A. George W. Sedgwick; I reside in Kansas City, Mis- 
souri. 

Q. Are you the same G. W. Sedgwick who had various contracts 
with the Kansas Pacific Railway Company and the receivers, Vil- 
lard, Greeley, and Smith, for the delivery of ties? 

. Yes, sir; I am. 

Were the contracts in writing? 

. Yes, sir; they were. 

Did you have duplicates ? 

. I think I have duplicates of all of them. 

If you have where are they ? 

. They are among my papers. I live a mile and a half in the 
country, and they are among my papers. | : 

Q. Will you be kind enough when you go home to see if you can 
find them ? 

A. I will. 

Q. If you do will you give them to the notary ? 

A. I will. 


(By agreement of counsel the notary was instructed to file these 
contracts as exhibits in case Mr. Sedgwick found them.) 


; Q, Did you deliver ties, pursuant to contract, at Wyandotte land- 
ing? 
A. Yes, sir; I did. 


>OPOPOD 


Pye 


~ 


MARIA W. MCALPINE ET AL. 947 


Q. Did you deliver upon all the contracts you had? 
A. The most of the ties in my last contract came by cars and 
didn’t go to Wyandotte—a large majority of my last contract. 

Q. But were delivered here? 

A. They were delivered here on the track. My last contract, I 
think, was made in 1881, and for delivery, I think, in 1882. 

Q. The ties upon that contract were mostly delivered at the 
405 State line, then? 

A. Yes, sir; the reason was they came off of the Osage and 
Gasconade rivers and were shipped by rail. Some were shipped by 
boat, but a large majority came by rail. 

Q. And were delivered here at the State line’ 

A. Yes, sir; and were taken over to Armstrong. 

Q. Did you know anything about the condition of the land over 
in Wyandotte, where the streets were, and where the levees were, 
and where the Ferry tract was? 

A. No, sir; I did not; asa rule, I will state a large majority of 
our ties were put on what we call the levee; that laid up south of 
the main street that goes up the street that the cars goon. They 
were put south of that, as a rule. There is a little ravine, and 
they were put south of the ravine. 

Q. Where were they piled ? 

A. They were piled between what we call “ the tie tract” and the 
evee. 

Q. How near to the railroad were they piled, according to the con- 
tract? 

A. Our contract was to deliver them there, and, as a rule, the 
boatmen wouldn’t carry them very far, and they would be eight or 
ten or twelve feet sometimes back from the track toward the river. 
A large majority of them would be twenty feet from the rail—east 
of the track. 

Q. The contract required them to be piled within six feet and 
not more than thirty feet from the rail ? 

A. I don’t think the contract says that. I think it says to be de- 
livered at Wyandotte; I think so; I don’t recollect; I cannot tell 
the condition of that contract. 

Q. You delivered thei according to contract ? 

A. We delivered them according to the contract. 

406 Q. Had you any other direction about delivering than the 
contract contained—any other direction from the company ? 

A. No, sir; none other whatever. 

Q. Were they taken away directly after they were put there, or 
how long did they remain ? 

A. They usually took them away very rapidly ; they were always 
wanting ties and took them away very rapidly ; there was only one 
time they had any large amount there. 

Q. What year was that? 

A. That must have been, I guess, in 1878, or 1877 perhaps. 

Q. While the receivers were in possession ? 

A. Yes, sir. 
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Cross-examination by James M. Mason, Esq.: 


Q. You say the majority of these ties were usually piled about 
twenty feet or so from the track ? 

A. A large majority of them were east of the track ; at least twenty 
feet—at least that. 

Q. I recollect some time in 6 years that a portion of those ties 
were so near the edge that the water came up and they had to be 
moved. 

A. Near the edge of the river? 

Q. Yes, sir. 

A. I presume that is so; I know we had to move some from the 
edge of the river on account of its immense cutting; we moved 
some back ; the steamboat men in handling the ties would get as 
close to the river as they could; the waiter commenced to come in 
and we moved them up some. 

—_ The difficulty consisted, you state, on getting the men to carry 
them ? 

A. I never had any difficulty in getting the men to take them 
out. 

Q. They didn’tliketo carry them any further than necessary ? 
407 A. They didn’t like to carry them too far if they could — 
help it. We used to require them to come up very close to the 

track for convenience. 3 

Q. It was difficult to get them to do that? 

A. As a rule, they carried them up pretty well. 

Q. Well, sometimes after a steamboat had come in and for several 
days thereafter there would be large quantities of ties, would there 
not, lying upon the ground there? 

A. My recollection of it is that they were always in a hurry for 
ties and that they took them away very fast. It may be that some- 
times they could have some there, but, as a rule, they would take 
them away rapidly. | 

Q. The cars were not always ready to take them away? 

A. My recollection is they were sheave in a hurry for ties; that 
they were needing them, and when a boat came there they would 
— to load them. I suppose sometimes there were some 
there. 

Q. Well, about how many thousand ties would you land on there 
from one steamboat or at one time? 

A. Well, as a rule, it would run about four thousand ; sometimes 
as high as five, but, as a rule, the average was about four thousand. 

Q. About how many times a week would a steamboat land ties 
there during the height of your contract? 

A. Asa rule, I don’t think it would average more than a boat a 
week ; sometimes there would be two boats; one would drop in the 
first of the week and another one the latter part, but, as a rule, it 
would average a boat a week. They would carry sometimes, owing 
to the amount of other freignt, two thousand or three thousand 
ties. 
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Q. What would the steamboat loads average; what num- 
408 ber of ties? 
A. Well, I should put the average at, say, thirty-five hun- 
dred ties. 
Q. Your contracts run through what year or what years ? 
A. Well, as a rule, we made our contract in the fall for the next 
season. This fall, for instance, we would make a contract for 1885. 
Q. When did you first commence delivering ties for this com- 
pany—about what year? 
A. I couldn’t tell you. I commenced before the receivers were 
appointed, but I couldn’t tell you what time. 
Q. Your contracts are right, I suppose? 
A. Yes, sir; the contracts show. 
Q. Do you know the main street of this city you spoke of? 
A. The street that the street-car tracks are on; I don’t know the 
name. 
Q. Do you recall that it was Minnesota avenue? 
* I couldn’t tell you; I don’t know that I ever knew the name 
of it. 
Q. You mean the one that runs east and west? 
A. Yes, sir; that the street car is on; that runs up past the post 
office and up to the court-house ; that is the street I have reference to. 


Redirect examination by J. P. Usner, Esq.: 


Q. Did the boat that brought up the ties put other freight off at 
the same landing with the ties? 
. Merchandise? 
Yes, sir. : 
. They put what they had; what they.had they put off there. 
. Did they receive freight at the same place? 
. Yes, sir. 
. I believe you have stated that the front was all open there? 
. Yes, sir; it was. 
Q. I will ask you to state if it — all open from the mouth 
409 of the Kansas river, up the Missouri river, to about the mill. 
A. It was entirely open from the mouth of the Kaw up to 
a saw-mill that was there. 

Q. How many rods would that be from the mouth ? 

A. I couldn’t tell you, Judge; it was quite a distance; I couldn’t 
tell you, but I should think it was fully a hundred rods; I think it 
was. 

Q. Did anybody ever complain to you or make any objection to 
your landing those ties there ? 

A. No, sir; they did not. Somebody went and put in—I don’t 
know who it was—took our ties and put in posts for boats to tie to. 

Q. Did ‘you do it? 

A. No, sir; we didn’t do it. 

Q. Did the railroad officials, Oaks or Lyford, or anybody else ever 
come to you and give any direction other than is contained in the 
contract about where you was to land? 

32—400 
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A. No, sir; they did not. 
Q. Until the ties were inspected they remained yours; were they 
inspected on the ground ? 


By Mr. Mason: I object to the question as leading. 


Q. Were the ties inspected on the ground? 


A. As they loaded them off they were inspected. 
GEO. W.SEDGWICK. 


B. McALLIsTER, being by me first duly cautioned, examined, and 
solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, testified as follows: 


Direct examination by J. P. UsHeEr, Esq. : 


Q. What is your occupation, Mr. McAllister, and what has it been 
for the last eight or ten years? 
410 A. Land commissioner of the Union Pacific Railway, Kan- 
sas Division. For several years prior to 1883 I acted as sec- 
retary of the iand department. 

Q. To the land commissioner? 

A. Yes, sir. 

Q. Who preceded you ? 

A. S. J. Gilmore. 

Q. Were you acquainted with or did you know anything about 
the northeast quarter of section 27, township 8 south, and range 9 
east, in Pottawatomie county ? 

A. I know of it, but I never saw it. 

Q. State whether this tract of land lies within twenty miles of the 
Union Pacific Railway, Kansas Division. 

It does. 

Did the company claim it as part of its ground ? 

They do. 

What disposition has the company made of it, if any ? 
It is now under contract for sale made in 1879. 

Have you got a copy of that contract? 

I have no copy with me. 

Have you the original contract ? 

Yes, sir. ! 

. Please present it to the notary with your initials marked on it, 
to be identified. 


(Witness does so, and the same to be marked Exhibit 8 and made a 
part hereof.) | 


Q. The contract which you have exhibited and identifid with your 
initials, when was it executed ? 

A. It was executed the 15th of August, 1879. 

Q. At the time it was signed ? 

A. Yes, sir. 

Q. State whether Mr. Gilmore was then the commissioner of the 
company to sell these lands. 

A. He was. 


OPOPOPOoPoOopy 


MARIA W. MCALPINE ET AL. 251 


411 Q. Did the company sell this tract? Is this your signa- 
ture as witness ? 

A. It is my signature as secretary. 

Q. What seal is that on the corner there ? 

A. It is the seal of the land department ; it is the company seal 
of the land department. 

Q. Who furnished that seal? How came it there? 

A. The company ; it was then the Kansas Pacific. 

Q. Did Mr. Blanke pay anything down at the time of the execu- 
tion of this contract? 

A. He did. 

Q. How much ? 

A. $115.20. 

Q. Has he paid anything since? 

A. Yes, sir. 

Q. State when. 

A. On August 14th, 1880, he paid $32.26; on July 30th, 1881, the 
a amount; on August 14th, 1882, $147.46; on August 11th, 1883, 

139.39. 

Q. Do you know who has paid the taxes ? 

A. It has not been taxable until this year. 

Q. Do you know whether Blanke entered into possession of it or 
not ? 
I do not; he is the one that has been making these payments. 
How much remains to be paid on this contract ? 
. Two hundred and thirty dollars and forty cents and interest. 
What was the whole contract. price ? 
$576.00. 
Has there been any forfeiture by Blanke on this contract ? 


Not any. - 
B. McALLASTER. 
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CHARLES MANHART, a by me first duly examined, cautioned, 
and solemnly sworn to testify the truth, the whole truth, and noth- | 
ing but the truth, testified as follows : 


Direct examination by J. P. User, Esq.: 


412 Q. What is your occupation, Mr. Manhart ? 
A. Civil engineer. 

Q. In what employ ? | 

A. Union Pacific Railway Co. 

Q. Where is your office—your place of business? 

A. In Kansas City. 

Q. Are you acquainted with the lands at Wyandotte city and 
about there and what is known as the “ Ferry tract,” in that 
vicinity ? 

A. I don’t know where they are, except from the record. 

Q. Have you been on the ground and made any measurement? 

A. I have. 

Q. Have you made any maps or plats showing the position of the 
Ferry tract there, what is is known as the Ferry tract? 
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A. I have. 

Q. Have you it here? 
A. Yes, sir. 

Q. Is this the map? 
A. Yes, sir. 


(Witness exhibits a map.) 


Q. Please write your name on the upper left-hand corner and 
state what this is a map of. 


(Witness writes his name as desired.) 


A. It is a map of part of the city of Wyandotte. 

Q. That strip of land on the map marked by a yellow line on the 
exterior, what does that represent ? 

A. What is known as the Ferry tract, I suppose. 

Q. How came you to locate it there—for what reason ? 

A. I copied it from the plat of the original city of Wyandotte—the 
original plat of the city of Wyandotte. 

Q. What is the area of land that is within this dotted line—this 
yellow border? 

A. About four acres. 

Q. Have you made a calculation to see what it was ? 

A. I have. 

Q. There is a blue line running across the tract of land to the 

Ferry tract; what does that represent ? 

413 A. The Missouri Pacific railway’s main track. 

Q. State, if you know, whether the Missouri Pacific Rail- 
way Company is operating a line of road there, as indicated by the 
blue line. 

A. As far as I know, they are. 

Q. There is u red line iying below this blue line most of the way 
next to the river. What does that indicate ? 

A. That represents the tracks of the Union Pacific railway. 
. Q. Toward the north end of the Ferry tract and beyond it is a 

still lower red line. What does that mean ? 

A. That is the spur track. 

Q. The spur track of what company ? 

A. Union Pacific road. 

Q. How long is that spur track ? | 

A. Well, I couldn’t tell you the length. I have got the length in 
the other room. I have examined and find that it is about two bun- 
deed and forty feet long. : 

Q. When was that spur put in there; do you know? 

A. I don’t know. 

Q. How long have you been acquainted with that road there ? 

A. I know we have had tracks there for a long time, but I haven’t 
been familiar with the exact location until in the last month or sc. 

Q. When did you first become acquainted with the road there— 
first know of it, first see it ? 

A. You mean the first time I saw the road at Wyandotte? 


Q. Yes, sir. 
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A. In 1869 was the first time I was ever in Wyandotte. 

Q. Have you been in the employ of the company since that date? 

A. Not continuously. 

Q. Were you in the employ of the company then? 

A. Yes, sir. 
414 Q. Was there a spur in there then? 
A. I don’t know. : 

Q. Do you know when you first saw it there? 

A. I don’t recollect. 

Q. How far does the road extend above that spur into the city— 
up the levee? 

A. It extends up to near the south line of Everett street. 

Q. There are two red lines a part of the way. What does the 
lower one indicate? 

A. A track. 

Q. A track of the road ? 

A. Yes, sir. 

Q. When was it constructed ? 

A. I don’t know. 

Q. Do you know whether it was constructed before you came? 

A. I don’t know. 

Q. Do you know how long it has been there? 

A. No, sir. 

. Q. When was the road on the upper line constructed ; do you 
now ? 

A. Some time last fall. 

Q. Where was it constructed from last fall? 

A. I don’t know. 

Q. There is a narrow, irregular line, marked “A A,” above what 
appears to be the line of the river upon this map; state what that 
line indicates. 

A. The top of the river bank. 

Q. State whether the earth has caved away or slid into the river 
so as to produce those irregularities in the surface of the river bank. 

A. Yes, sir. 

Q. Does the map you have gen which you have made 
your signature, show the position of the Kansas and Missouri rivers 
and their present water lines, as the same now’exist? 

A. Yes, sir. : 

Q. Have you got another map; can you produce another map 
showing the condition of this territory about the mouth of the 

Kansas river at an earlier period than the present time? 
415 A. Yes, sir; on a blue print. 
: Q. Please write your name on the upper left-hand corner 
of this. 


(Witness does so.) 
By Judge Usuer: I offer all these maps in evidence. 
(The first is marked Exhibit “9” and the 2nd Exhibit “10.”) 
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Q. Have you a map showing the parts of the Ferry tract taken off 
for streets and taken “ the Missouri Pacific railroad ? 

A. I have. 

Q. Is this the map? 

A. It is. 

Q. Please put your name on this upper left-hand corner of that 
for identification. 


(Witness does so.) 


By Judge UsHer: I offer this map in evidence. 
(The same is marked Exhibit “ 11.”) 


Q. On this blue map there seems to be two places—one marked 
Wyandotte ferry and. the other upon a line above, on the Kansas 
river. Do you know anything about these—whether the upper one 
is where the bridge is? 

A. No, sir; I do not. 

Q. And the lower one, do you know whether that is where the 
toll-bridge was? 

_ A. No, sir. 

~ Q. On map Exhibit “11” there are two marks, one within the 
Ferry tract and one below it; one is marked 1.58 a., and below it 
1.12 a. What do those figures indicate? 

A. The number of acres in the ground enclosed by the line. 

Q. 1.58 would be the number of acres within the Ferry tract not 
taken for streets of the city, or rather the number of acres east of the 
Missouri Pacific right of way ? 

A. Yes, sir. 

Q. And the one below would be the area of ground east of the 
east a of the Ferry tract and between that and ‘the river ? 

A. Yes,sir. | 


By Mr. Mason: I object to that way of leading the witness. 


416 Q. Did you make this map, Exhibit “10,” or was it made 
by somebody else? 

A. I didn’t make it. | 

Q. It was made by whom ? 

A, It was made by Mr. Knight, the draftsman. . 

Q. Is he a clerk or draftsman in the service of the Union Pacific 
erees Company ? 

A. He is a draftsman in the service of the Union Pacific Railway 
Company. | | 

Q. Do you know whether the company has any land up the 
river? Do you know whether they claim any blocks of ground ? 

A. They claim two blocks of ground. 

Q. What are they? 

A. Numbers “ 4” and “ 5.” 

Q. Between what streets ? 

A. Between Everett and Wawas and East End Front street. 

Q. Can you tell how far it is from there up to the twenty-five-acre 
tract in dispute here—from these blocks? 
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A. I couldn’t tell just now. 

Q. Haven’t you got something to show how many blocks it crosses 
before it reaches it? — 

A. It goes across three blocks. 

Q. They are within three blocks and the intervening streets ? 

A. Yes, sir. 

Q. How broad are these blocks—three hundred feet ? 

A. Two hundred and sixty-four feet, as shown on the map of 
Wyandotte. 

Q. And the streets are how wide? 

A. The streets are eighty feet. 


Cross-examination by James M. Mason, Esq.: 


Q. Mr. Manhart, you state you are a civil engineer? 

A. Yes, sir. 

Q. Have you studied geography ? 

A. Yes, sir. 
417 Q. When you were a school-boy and attended school and 
studied your geography, what corner of the map were you 
taught to recognize as the upper left-hand corner of the map? 

A. That would be the northwest corner of a map. 

Q. Have you marked your initials on the upper left-hand corner 
of these maps you have been noticing in your evidence according 
to that rule? , 

A. No, sir; not according to that rule. 

Q. Well, is that not the correct rule? 

A. I have always so understood it. 

Q. In your testimony in regard to the figures on that tract marked 
Exhibit “11,” you spoke of the numbers 1.58 a. and 1.12 a., which 
you say means acres, & in the question which was propounded to 

ou by Judge Usher you answered in the affirmative, to the effect 
that the 1.58 acres is within the line of the Ferry tract. Now, do 
you know whether or not the one and twelve one-hundredths is not 
also within the legal, interpreted line of the Ferry tract ? 

A. I don’t know. 

Q. Will you state whether or not the land within the boundaries 
which bear the figures 1.12 is not apparently accretion which has 
been formed at some time upon the wiboauint soil ? 

A. I don’t know. 

Q. Well, that which bears these figures is lower than the rest, is 
it not—nearer to the level of the river ? 

A. Yes, sir. 

Q. State what is the nature of the surface of the ground leading 
from the river edge upward towards the railroad track, as to its 
being easy of access and gently sloping or abrupt, or otherwise. 

A. Well, a portion of it gradually sloping from the river up, and 
the rest is an abrupt bank near the water edge, and then gradually 
sloping from there. 

Q. Then which is the most accessible part of the landing 
418 along that Ferry tract—which part, in your judgment? 
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A. What do you mean—landing for what ? 

Q. The most accessible landing for steamboats. 

A. I would say near the foot of Minnesota avenue. 

Q. And from there down the river some ? 

A. A short distance. 

Q. Where is the big swell in the surface of the land there? There 
is a big swell about where the two rivers meet, near where the fig- 
ures 1.12 are located. How is it along there as to the surface and 
accessibility as a landing? 

A. Well, it is ona sloping from the water edge up. 

Q. Up to the track? : 

A. Not to the rails—up to the road-bed. 

Q. Now, one question as to this map here, number “9.” This line 
marked “ A A”—is that a correct delineation of the top of the bank 
along the river front in this map as it now is? 

A. Yes, sir. 

Q. Well, from that line down towards the river what is the surface ; 
is it steep and abrupt? 

A. It is steep and abrupt. 

. Q. Is there any natural accessible steamboat landing above Min- 
nesota avenue where that line is delineated ? 

A. Well, I am not posted as to steamboat landings ; it is the same 
at the foot of Minnesota avenne—right at the foot. 

Q. Is the levee abrupt at the foot of Minnesota avenue? 

A. Yes, sir; there isa steep bank at the foot of Minnesota ave- 
nue; us far as my recollection is, there would be as good a landing 
some little distance above Minnesota avenue as at the foot of Min- 
sota avenue; I suppose it would depend on the stage of the water. 

Q. Did you measure by actual measurement at the time of your 
survey the area in the two spaces of ground in map “11,” in which 
the figures 1.58 and 1.12 occur? 

A. No,sir. 
419 Q. In map, Exhibit “10 ”—I suppose your only knowledge 
of this is that it is a copy of the old map which you have had 
access to ? . 

A. It is a copy of the map of the city of Wyandotte, in the county 

recorder’s office, made by the draftsman. 


Redirect examination by Judge UsHEr: 


Q. You say that map number“ 11 ”—where did you get the figures 
showing the area of ground in the Ferry tract and in the land be- 
low to the river—where did you get those figures from ? 

A. The map has been on file in our office for some time. 

Q. Where did you get it from? 

A. From the engineer’s office. 

Q. You got it from the map in the engineer’s office ? 

A. Yes, sir. 

Q. It is a copy of the map that was in the engineer’s office? 

A. Yes, sir. 

Q. What has become of that map? 
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A. The original map? 
Q. The map you got that from. 
. | don’t know that I can state. 
Didn’t you tell me that McAlpine came and got it ? 
. Yes, sir. 
What has become of that map ? 
It was sent by mail to Mr. Nicholas McAlpine. 
Did he claim the map as his? 
He did. | 
Did he say how it came to be in your office? 
. My recollection is that he said he brought it here himself. 
. Do you know who that map was prepared by; who did he 
state had made it ? 

A. It was signed, purported to be made by Samuel Parsons. 

Q. Who was Samuel Parsons? 

A. He was at one time county-engineer of Wyandotte county, and 
he may have been city engineer, too; I don’t know. 

CHARLES MANHART. 


OPOPorerer 


420 J. O. BRINKERHOFF, being by me first duly examined, cau- 
tioned, and solemnly sworn to testify the truth, the whole 
truth, and nothing but the truth, testified as follows: 


Direct examination by Judge UsHEr: 


Q. What is your occupation, Mr. Brinkerhoff? 

A. Division superintendent. 

Q. Briefly say of what. . 

A. The Kaw Valley Division and branches of the Union Pacific 
railway, Kansas Division. 

Q. State whether the spur of the railroad from Armstrong up to 
Wyandotte is within your division. 

A. Yes, sir. 

Q. How long have you been acquainted with it ? 

A. About nineteen years. 

Q. State howthat road was used when you first became acquainted 
with it. 

A. Wyandotte was the terminus of the road; that was the ter- 
minal point when I first came here. 

Q. Did the company have an agent there and an office? 

A. Yes, sir. 

Q. How were you employed then ? 

A. Brakeman. 

Q. How afterwards ? 

A. Baggage man and conductor. 

Q Wal , at the time you were conductor was that spur used as a 
point for running trains ? 

A. Yes, sir; while I was conductor it was used; we started our 
trains from there. 

Q. Well, when did the trains cross the river and get down to the 
river—about what year; when did you quit running passenger 
trains up there? 

33—400 
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A. When did we quit running to Wyandotte? 

Q. Yes, sir. 

A. I cannot be accurate in the matter; it is my recollec- 
421 tion that it was about ’71 or ’72. 

Q. Now, we have got some maps here that I want you to 
look at, please ; look at this map, number “9.” Here you see the 
spur coming across onto Minnesota avenue protracted. Do you 
recollect when that spur was put in? 

A. I do not. 

Q. Was it there while we were running passenger trains over 
there ? 

A. It is my recollection that it was. 3 

Q. Now, coming along across up the levee we come to another 
spur and another protracted track coming up Everett street. Do 
you recollect when these tracks were laid there ? 

A. The west track was put in—if you will allow me to look at my 
record J will give you the date—it was last fall. 

Q. And the other was the old track ? 

A. Yes, sir. 

Q. Now, about where did you start the trains from—from what 
street; where was our depot that we started out from; between what 
streets ? 

A. Iam not sure but that the track we started out trains on has 
washed into the river. I am not positive about that. 

Q. Between what streets, this way ? 

A. It is my recollection that we started between Kansas avenue 
and Nebraska avenue. I have forgotten the names of the streets as 
they were then ; but the map shows we started between Kansas and 
Minnesota avenues. 

Q. Now, you have been division superintendent for how many 
years? 

A. Since July, 77; all the time except for one year, when I was 
on the Smoky Hill Division. | 

Q. After we crossed the river with our trains and came over into 
Missouri, has there been any commercial business done on this branch 
of the road up into Wyandotte, as far as you know? 

A. Yes, sir. ) 

Q. What? 

A. Lumber and coal mostly. We do it right along up to the 

present time. 
422 Q. Is there any communication with boats; do we deliver 
stuff to boats and receive freight from boats? 
. We receive freight from boats occasionally. 
Whereabouts do you receive it—do you know? 
. On the levee; on this track from the river. 
Do you receive it on the spur or north of the spur ? 
. I think over there. 
. Just as it happens? 
. Yes, sir; as is most convenient, on this track or this—probably 
more on this than that. 
Q. More from the northern track than the other one? 


OPOpPop> 


> 


cn 


MARIA W. MCALPINE ET AL. 259 
A. Yes, sir. 
Q. Have we delivered any freight there? 
A. To boats? 
Q. Yes, sir. 
A. I couldn’t say whether we have or have not. 
Q. You don’t know of any? 
A. No, sir. 
Q. And if any freight was left here for us we took it? 
o Yes, sir. 


. You were with the company while they were receiving ties 
from 77 up to ’80 and ’81 over there on that bank ? 

A. Yes, sir. 

Q. Do you recollect whether the ties were inspected as they were 
put onto the cars? 

A. Generally they were. 

Q. Do you know of any instances when they were not? 

A. No, sir. 

Q. They were inspected as they were loaded ? 

A. Asa rule, as they were loaded on the cars. 

Q. Now, Mr. Brinkerhoff, here is a swag of land apparently below 
this Ferry tract, between it and the river. Is that land lower than 
our tracks up here? : 

A. My recollection is that it is; yes, sir. 

Q. Material that is landed down here wouldn’t be on a level with 
the tracks? This is the place the boats land—here. 

A. — here my recollection is that it is about the same 

eight. 
423 Q. I want to know whether this track is on the grade or 
whether it is thrown up above the natural level or whether 
it lies on the level. 

A. It is my recollection that that spur is about on a level; not 
much grade, if any; no more than there naturally would bein sur- 
facing the track. 

Q. During all the time that you have known this property here, 
this territory, has there ever been any inclosure along from the 
mouth of the Kansas river up the Missouri river as far as our tracks 
have gone? 

. Not to my knowledge. 
Has it been open ground ? 
. Yes, sir. 


. Not as far as I know. 
. Do you know where boats have been accustomed to land ? 
. My recollection now is that boats would land anywhere from 
a short distance south of Minnesota avenue up to the end of this 
east track. 

Q. Just as it happened ? 

A. Yes, sir; according to where there was room to unload. 

Q. Would it depend anything on the water? 

A. And on the stage of the water ? 
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. Nobody has asserted any dominion over it, as far as you know. 
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Q. When the water was low where was the most convenient place 

to land ? 

A. Along here? 

Q. Between Minnesota and Kansas avenues ? 

A. Yes, sir; that is my recollection. 

Q. And if it was high ? 

A. Then they could land higher up to unload. 

Q. Do you know whether there was any difference in the strength 
“ the current, whether the current was as strong along here as up 

ere? 

A. I cannot say. | 

Q. Well, now, what is the road principally used for, that spur 
from Armstrong up? 

A. We have one regular train each way on the time-card 
424 that we call our shop train; it runs on regular time. 
Q. And what else have you got? 

A. We run a switch engine over there and take freight and re- 
ceive freight. 

Q. Have you got a depot up there somewhere that you receive 
freight in ? 

' A. No depot of our own. 

Q. What stuff do you deliver up there to any extent ? 

A. Coal principally, and lumber. — 

Q. Do you deliver any timber for the basket works up there ? 

A. Yes, sir; that is included in lumber. 

Q. Well, ever since you have known this road—since you first 
came on it, nineteen years ago—it has been continuously operated, 
has it not? | 
_ A. Yes, sir; as far as I know during my absence that one year. 
It was operated, I am satisfied, at that time, as we were receiving 
ties there. 

Q. Since crossing the river into Kansas City has it been operated 
as much as before—I mean as to the number of trains and the busi- 
ness on it? 

A. No, sir. 

Q. Well, you have spoken of there being a daily train on it each 
way, called the shop train, and of there being a switch engine, &c., 
on it now. 

A. Yes, sir. 

Q 8 that been the maximum of business since road crossed the 
river 

A. I don’t quite understand that question, Judge. 

Q. Whether at any time any more business has been done — it 
than now since we crossed the river ? ; 

A. Only when we were receiving ties there. 

. >. ane you first came here was the ferry used, or was the bridge 
uilt ? 

A. There was a ferry. 

Q. Do you know where it was located—how far above the mouth 
of the Kansas river? 
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425 A. It is my recollection that it it was about the location of 
the piers of the old bridge. 
Q. How far are they above the mouth of the river as it is now? 
A. I cannot say. | : 
; Q. Are they some few rods above the mouth of the river, more or 
ess / 
A. Yes, sir. 


Cross-examination by JAMEs M. Mason, Esq. : 


Q. Do you know anything about the shape of the bank along ° 
where this swell is in the land east of the Ferry tract, up along until 
you arrive at the northern limits of the city here, the form of the 
surface ? 

A. Along the greater portion of the Ferry tract my recollection is 
it is low; along further the banks are higher and more abrupt. 

Q. How high are they in the highest place ? 

A. I don’t know. 

Q. Along about opposite the middle of the Ferry tract, or a little 
north of the middle, how is the bank along down the river? 

A. My recollection is that it is low. 

Q. Is it a gentle slope or is it abrupt along there; is it a gentle 
slope toward the track? 

A. I think it is. 

Q. Now, is it not a fact that right there at a point a little north 
of the middle of the Ferry tract is the best landing place for landing 
material to be loaded onto the cars of any place along the road? 

A. It depends on the stage of the water. 

Q. Well, take the ordinary stage of the water. 

A. I couldn’t say positively about that from the mat 

Q. You don’t know exactly where the steamboats have landed . 

when they landed material there at different times since 78? 
426 A. Yes, sir; pretty nearly. Do you want it exactly? 
Q. As near as you can come. 

A. It is my recollection that they have landed material between 
Armstrong street and Nebraska avenue. I think it depends a great 
deal on the stage of the water. : 

Q. Since ’78 what connection have you had with this company? 

A. Division superintendent. 

Q. Where has been your office ? 

A. In Kansas City, Missouri. 

Q. Have you been on the ground which is the subject of this evi- 
dence since 1878? 

A. I have been there several times. 

Q. How often ? 

A. I cannot say. 

Q. How many times a year? 

A. I don’t know. 

Q. Once a year? 

A. I think as much as that. 

Q. Twice a year? 

A. Perhaps so. 
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Q. At the times you have been there have you always seen steam- 
boats there? 
A. No, sir. 
Q. Do you recollect of seeing a steamboat there within the last 
rear ? 
: . I don’t know whether I have or not. 
. Within the last two years ? 
. I can’t say whether I have or not. 
. Within the last three years? 
. I think I have within three years. 
How many? 
I don’t know. 
One? 
I couldn’t see less than one. 
ae don’t recollect where it stood when you saw it? 
O, sir. : 
Four years ago do you recollect of seeing a steamboat there? 
I cannot say positively, but it is my impression that I did. 
Can recollect where you saw it landing ? 
No, sir; not the exact location. 
Five years ago were you there? 
. I think I was there five years ago, though I can’t say whether 
I was or not, and saw a steamboat. 
427 Q. You don’t recollect whether you saw a steamboat there 
or not? 
A. I may or may not. 
Q. How was it about six years ago? 
A. I don’t know. . . 
Q. Well, then, what you know about the place of the landing of 
, steamboats would be depending on information, would it not? 
A. What is that? 
Q. What you know about the place of the landing of steamboats 
would be merely information ? 
A. O, no; I know from my own knowledge. 
Q. Well, you didn’t see them there ? . 
A. QO, yes; I have seen steamboats there. I wouldn’t say posi- 
tively as to the year, but I have seen them within six years. 
Q. Do you know the height of this bank at its highest place? 
A. No, sir. 
Q. Above the Ferry tract ? 
A. No, sir. 
Q. Do you know that formerly the levee extended further down 
into the river? 
_ A. Than it does now? 
Q. Yes, sir. 
A. Yes, sir. 
Q. I will get you to state how long it has been since it washed 
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: A. I think it was washing as far buck as about ’65, when I came 
ere. 

Q. Has it been washing away ever since 65? 

A. To what extent I cannot say, but it is my impression that it 
has washed more or less ever since. 

Q. And, finally, did it not compel the railroad company to move 
some of their property away from there? 

A. Yes, sir; I don’t know whether that compelled them to move 
or not; they moved. ' 

Q. Didn’t some portion of them threaten to be washed away if 
they were not moved? 

A. You mean the tracks? 

428 Q. The tracks and shops—were not some shops in danger 
at one time? 

A. I cannot say whether the shops were ever in danger from the 
river or not. 

Q. They were moved from there to Armstrong ? 

A, Yes, sir; but, so faras I recollect, they were notin danger from 
the river—any immediate danger. 

Q. You took them away before the danger became imminent ? 

A. I am not positive about that. 

Q. Well, there isn’t very much left of the old Wyandotte levee, 
as it is called, now, is there? It is pretty much washed away ? 

A. There is a good deal of it washed away. 

Q. Tell me how the bank was down there, if you know, below the 
middle of the Ferry tract? 

A. My recollection is that the bank was low where the ferry 
crossed. 

Q. I mean since ’78, along there on that narrow strip of ground 
south of the middle of the Ferry tract, or was the bank there from 
about the middle of the Ferry tract to the southern end? .Give as 
full a description as you can. | 

A. I cannot give you a full description down to the end, because 
it is not clear in my mind where the end of the Ferry tract is. I 
can see it on the map, but I can’t see it in Wyandotte now. Through 
here, it is my recollection, that it was always low. 

Q. That is just about the middle? 

A. Yes, sir. | 

Q. And gently sloping from the water, was it not? 

A. It might be; I think it was. 

Q. Don’t you think it was rather abrupt below that? 

A. Yes, sir; that is my recollection. 

Q. Down below that is the old toll building ? 

A. Yes, sir; there is where it used to be. I think it is there now. 

Q. That stands on one of the piers of the toll bridge? 

429 A. Yes, sir; there was one there. 

Q. There is no convenient place for a steamboat landing 
on the Kansas river near the lower quarter of the length of the Ferry 
tract? 

A. I never saw any steamboats to my recollection land above the 
mouth of the river; they may have gone above in high water. 
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Q. Did you ever see any buildings on the Ferry tract or any part 
‘of it—any little huts or cabins? 
A. My recollection is that I have seen buildings there—cabins. 
Q. During the years that you have been familiar with it you have 
seen them ? 
A. I think so. \ 
Q. Do you know who occupied them ? 
A. I couldn’t give the names. 
J. BRINKERHOFF. 


> 


T. H. Kyiaut, being by me first duly examined, cautioned, and 
solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, testified as follows: 


Direct examination by Judge UsHER: 


. Mr. Knight, you can state what your occupation is. 
. My occupation in this office is draftsman. 
How long have you been thus engaged ? 
Here ? 
Yes, sir. 
About four years and a half. 
In what employ ? 
The Union Pacific. 
You are located here at Kansas City ? 
. Yes, sir. 
Did you make any examination or make any maps for the 
Union Pacific Railway Company of the property there at Wyandotte 
and about there? 
A. I did. 
Q. There is a map before you; did you make that? 
A. I did, sir. 
Q. Did you make that from actual inspection of the field—work 
in the field—or did you make it from another map? 
430 A. I copied it from the recorded map in the county office 
at Wyandotte. 
Q. It is a correct copy, as far as it goes? 
A. It is, sir. 
: Q. When did that map purport to be made that you copied this 
rom 
A. It was recorded the 25th of September, 1859. 
Q. Was there any map on record older than that ? 
A. None; not of that territory. 
Q. Then, ‘this, as far as it goes, is a copy of the original map—of 
the map recorded in Wyandotte? 
A. Yes, sir; an exact copy. 
Q. The ground, the territory—these marks here—are they cor- 
rectly marked on that map? 
A. Yes, sir. 
a And this map is the same scale as that map? 
A. Yes, sir. 
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vart Q. There is a mark across the Kansas river here for the Wyan- 
dotte ferry. Was that on the original map? 
3. A. Yes, sir. 
ave Q. There isa mark above here—two lines. Were they on the 
original map ? 
A. Yes, sir. " 


Q. Do you know what they indicated? 
A. No, sir; I knuw nothing about it. This map was laid over the 


J : other, and I traced it line for line and letter for letter. 
Q. Then, this map is an exact tracing of the map on file there, as. 
nd far as it goes? 
ng A. It is, sir. I might qualify that. There were a great man 
serene put in there, and I merely confined my work to this 
ower part. 


Q. That is below what street? 
A. Below Commercial alley. 
Q. Between that and the river? 
A. Yes, sir. 
Q. Is that Commercial alley ? 
A. Yes, sir. 
Q. Is that an exact delineation of the Ferry tract as it appears on 
that map? 
A. Yes, sir. 
Q. Of all the figures and lines? 
A. Yes, sir. 
Q. Did you make any measurements to see whether they were the 
© exact length or not ? 
e A. None whatever. 
Q. The figures that are on it are the figures that were on 
431 _ the original map? 


A. Precisely. 
Q. When did you do this? 
x A. Some time during the Jast month. I can tell you exactly by 
reference to a book. 
° Q. What indications were there that this map had been on record 


as of the time that it bears date? What volume did you find it im? 

A. I found it on page four of the original plat book. 

Q. There had been four maps platted before this? 

A. No, sir. This was the first of the Wyandotte original survey. 
This was the first of the original survey. 

Q. This was the first map that was recorded over there in the plat 
book, so far as the record shows ? 

A. Yes, sir. What I mean by page four is that it was on page 
four of that plat book. 

Q. What was the appearance of the book? Was it a new book or 
an old one? , 

A. Quite an old one, sir. 
| Q. 1s this paper that you have been speaking of the same as the 
blue print, Exhibit “10?” 

A. In every respect, sir. 
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Q. Did gen make the blue print from it? 
A. I did, sir. 


By Judge UsHer: Please put your initials upon it to identify it. 
(Witness does so.) 
THOS. H. KNIGHT. 


I, Henry M. Stonestreet,a notary public within and for the county 
of Jackson, in the State of Missouri, do certify that.there came be- 
fore me, in the office of 8S. T. Smith, in Kansas city, in said county 
and State, on the 30th day of May, 1884, John W. Griffith, George 
W. Sedgwick, B. McAllister, Charles Manhart, J. O. Brinkerhoff, and 

T. H. Knight, who were by me first severally duly sworn to 
432 testify the truth, the whole truth, and nothing but the truth 

touching the matter in controversy aforesaid ; that they were 
examined and their examinations were by me reduced to writing in 
short-hand ; that afterwards I transcribed their said testimony so 
taken; that the same was read over and subscribed by them, re- 
spectively, in my presence. 

I further certify that these depositions were taken pursuant to a 
verbal agreement made in my presence between James M. Mason, 
Esq., appearing for the plaintiffs, and J. P. Usher, Esq., appearing 
for the defendant, that the same might be taken by me in short- 
hand in the manner that they were taken. 

My commission will expire on the 23rd day of August, 1884. 

Witness my hand and notarial seal, hereunto affixed, at my office, 
in Kansas City, Jackson county, Missouri, on this 12th day of June, 


1884. 
[SEAL. ] ' HENRY M. STONESTREET, 
Notary Public, Jackson County, Missouri. 


Notary fees, $30.00. Paid by defendant. Henry W. Stonestreet, 
notary public. 


Copy. 


Copies of contracts furnished by J. J. W. Griffith, referred to by him 
in his deposition.—H. M. Stonestreet. 


The undersigned hereby proposes and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company all the 
cross-ties it may require for the year 1876, the number not to be less 
than 200,000 nor to exceed 240,000 cross-ties, of the following varie- 
ties of timber, viz., bur oak, pin oak, white oak, black walnut, mul- 
berry, and black locust, according to the following specifications : 


433 Cross-ties will be cut from sound live timber, free from 

cracks, shakes, and rotten knots. They will be eight feet long, 
with ends cut square, all bark taken off, and hewed on two sides 
to straight, true, parallel faces. They will be six inches thick between 
the parallel faces, and each will not be less than eight inches wide 


at any point. 
Ties cut from deadened timber will not be received. 


‘ 
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The ties must be _ at the side of the railway, not less than 
six nor more than thirty feet from the nearest rail, at some conven- 
ient point at or above grade convenient for loading upon cars. 

Not less than one hundred ties will be accepted at one point. 

The time and place of delivery to be as follows: At State line, 
Wyandotte and Leavenworth, twenty-five thousand ties to be deliv- 
ered on or before February 29th, 1876, and not less than twenty-five 
thousand each month thereafter until the number required by the 
company shall have been delivered ; said company to notify me on 
or before March Ist, 1876, of the probable number required; said 
company agreeing not to purchase ties from any other party in 
Missouri so long asI shall furnish all the ties of the bed neal in 
the time required by this contract. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them he will 
forfeit all claims to said ties. : 

For each accepted cross-tie the railway company will pay sixty- 
five (65) cents, payments to be made in the following manner: The 
number and value of ties delivered by the twenty-fifth day of each 
month shall be estimated according to the conditions and price 

above stipulated and four-fifths of said value be paid to the 
434 undersigned during the succeeding month, provided, for the 

April and subsequent deliveries, said company shall be en- 
titled to a discount — two and one-half (23) cents each on all ties 
paid for in cash within ten (10) days after delivery as aforesaid, and 
soon until the whole number are delivered, when the retained 
amount shall be paid in full; the railway company to pay any 
charges for transportation due on receipt of ties, such amount to be 
deducted from vouchers when made. : 

To all which I bind myself, my heirs, executors, and adminis- 
trators. 

Witness my hand and seal this 1st day of December, 1875. 


(Signed) GEO. W. SEDGWICK. [seEat.] 
Approved: 
Accepted for the K. P. R. W. Co. 
Signed) O. S. LYFORD, 
Gen’l Sup’t. 


For the Kansas Pacific R. W. Co. 
(Signed) ROB. E. CARR, P’t. 


The undersigned hereby proposes and, if this proposal is accepted, 
agrees to deliver to C. 8. Gresley and Henry Villard, receivers pe 
sas Pacific railway, two hundred thousand (200,000) cross-ties, of the 
following varieties of timber, viz., burr oak, pin oak, white oak, 
black walnut, mulberry, and black locust, according to the following 
specifications : 

Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends cut 
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square, all the bark taken off, and hewed on two sides to straight, 
true, parallel faces. They will be six inches thick between the par- 
allel faces, and each face will not be less than eight inches wide at 
any point. 
Ties cut from deadened timber will not be received. 

435 The ties must be piled at the side of the railway, not less 

than six nor more than thirty feet from the nearest rail, at 
some convenient point at or above grade convenient for loading upon 
cars. 

Not less than one hundred ties will be accepted at. one point. 

The time and place of delivery to be as follows: To be delivered 
at State line, Wyandotte and Leavenworth, at rate of 25,000 per 
month during the months of March, April, May, June, and July 
and 15,000 per month during the months of August, September, 
October, November, and December, all to be delivered by Decem- 
ber 31st, 1877. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after in- 
spection, and should the undersigned fail to thus remove them he 
will forfeit all claims to said ties. 

For each accepted cross-tie the receivers will pay sixty-five (65) 
cents, payments to be made in the following manner: The number 
and value of ties delivered by the twenty-fifth day of each month 
shall be estimated according to the conditions and price above stip- 
~ ulated and said value be paid to the undersigned during the suc- 
ceeding month in full. 

To all of which I bind myself, my heirs, executors, and adminis- 
trators. . 

Witness my hand and seal this 16th day of February, 1877. 


(Signed) GEO. W. SEDGWICK. [sEAt.] 
Approved: 
Accepted for the receivers K. P. R. W. 
tSiened} T. F. OAKES, Gen’l Sup’t. 
Signed) ROB. E. CARR, Gen'l M. 
436 Copy. 


The undersigned hereby proposes and, if this proposal is accepted, ~ 


agrees to deliver to ©. S. Greeley and Henry Villard, receivers 
Kansas Pacific Railway Company, one hundred thousand (100,000) 
cross-ties, with the privilege on the part of the receivers to increase 
the number to 150,000 cross-ties, of the following varieties of timber, 
viz., burr oak, pin oak, white oak, black walnut, mulberry, and 


black locust, according to the following specifications : 


Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends 
cut square, all the bark taken off, and hewed on two sides to straight, 
true, parallel faces. They will be six inches thick between the 
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parallel faces, and each face will not be less than eight inches wide 
at any point. 

Ties cut from deadened timber will not be received. 

The ties must be piled at the side of the railway, not less than six 
nor more than thirty feet from the nearest rail, at some convenient 
point at or above grade convenient for loading upon cars. 

Not less than one hundred ties will be accepted at one point. 

Ties all to be winter cut. 

The time and place of delivery to be as follows: To be delivered 
at Kansas City and Wyandotte at such times and in such quantities 


' as may be required by said railway company, all to be delivered 


by July 31, 1878. | | 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after in- 

spection, and should the undersigned fail to thus remove them 
437 he will forfeit all claims to said ties, not exceeding six per 
cent. of total number of ties delivered to be second. 

For each accepted cross-tie the railway company will pay sixty- 
two and a half cents for a first-class and forty-six cents for a second- 
class, payments to be made in the following manner: The number 
and value of ties delivered by the twenty-fifth day of each month 
shall be estimated according to the conditions and price above stip- 
ulated, and ninety-five per cent. of said value to be paid to the un- 
dersigned during the succeeding month, and so on until the whole 
— are delivered, when the retained amount shall be paid in 

ull. 

To all of which we bind ourselves, our heirs, executors, and ad- 
ministrators. 

Witness our hands and seals this 5th day of November, 1877. 

(Signed) GEO. W. SEDGWICK. [seat.] 


P. O. address: Kansas City, Mo. 


Accepted for the receivers K. P. R. W. Co. 
Signed) T. F. OAKES, 
Gen’l Sup’t. 
Copy. 


The undersigned hereby proposes and, if this proposal is accepted, 
agrees to deliver to S. T. Smith, receiver of the Kansas Pacific rail- 
way, not more than 200,000 and not less than 150,000 cross-ties of 
the following varieties of timber, viz., burr oak, pin oak, white oak, 
black walnut, mulberry, and black locust, according to the following 
specifications : 


-Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long with ends cut 
square, all the bark taken off, and hewed on two sides to straight, 

true, parallel faces. They will be six inches thick between 
438 the parallel faces, and each face will not be less than six inches 
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wide at any point, and no tie less than eight feet in length will 
be accepted. 

Ties cut from deadened timber will not be received. 

The ties must be piled at the side of the railway, not less than six 
nor more than thirty feet from the nearest rail, at some convenient 
point at or above grade convenient for loading upon cars. 

Not less than one hundred ties will be accepted at one point. 

The time and place of delivery to be as follows: To be delivered 
at Wyandotte or State line, delivery to commence not later than 
March Ist and to be completed not later than August 31st, 1879. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them he will 
forfeit all claims to said ties. 

For each accepted cross-tie the railway company will pay fifty-nine 
(59) cents, payments to be made in the following manner: The num- 
ber and value of ties delivered by the twenty-fifth day of each month 
shall be estimated according to the conditions and price above stip- 
ulated, and said value to be paid to the undersigned during the suc- 
ceeding month, and so on until the whole number are delivered. 

To all which I bind myself, my heirs, executors, and administra- 
tors. 

Witness my hand and seal this — day of November, 1878. 

(Signed) GEO. W. SEDGWICK. [sgat.] 


Approved : 
S. T. SMITH, Receiver. 


Accepted for K. P. R. W. 
S. T. SMITH, Receiver. 
T. F. OAKES, Gen’l Sup’t. 
439 Copy. 
Kansas City, Jan’y 17, 1880. 
S. T. Smith, Esq., gen’l sup’t K. P. R’y, Kansas City, Mo. 
Dear Sir: I will contract to deliver at Kansas City and Wyan- 
dotte three — thousand (300,000) cross-ties this season at following 
rices : 
First class, 8 in., specification, fifty-eight cents. 
Second class, forty-five (45) cents. 
Resp’y yours, 


(Signed) GEO. W. SEDGWICK. 


Accepted ; delivery to be made in equal quantities from March 
Ist to Aug. 31, 1880. 
(Signed). S. T. SMITH, 
— Gen’l Sup’t. 
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. Copy. 
Proposal to Furnish Oross- Ties. 
Union Pacific, Kansas Division. Form 138. 


The undersigned hereby proposes and, if proposal is accepted, agrees 
to deliver to the Union Pacific Railway Company, Kansas Division, 
two hundred thousand cross-ties, of which 90 per cent. shall be first 
class and 10 per cent. second class, of the following varieties of tim- 
ber—white vak, burr oak, pin oak, mulberry, and black locust—in 
accordance with the following specifications and conditions : 


Specifications. 


First-class cross-ties will be cut from straight, sound, live timber, 

free from cracks, shakes, and rotten knots. They will be eight feet 
long and not more than three inches out of straight, with 
440 ends cut square, all the bark and sap wood taken off, and 
hewed on two sides to straight, smooth surface on two parallel 

plain faces. They will be six inches thick between the parallel faces, 
and each face will be not less than eight inches wide at any point. 
Ties that vary one inch or more from this length will be rejected. 

Second-class cross-ties will be the same as first-class, except in 
width of face of ties, which will not be less than six inches at any 
point, and in length, which must not vary more than three inches, 
the quantity, time, and place of delivery to be as follows: 

Free on board cars at State line and on levee at Wyandotte— 

Forty thousand, 40,000, in February, 1881. 

Thirty thousand, 30,000, in March, 1881. 

Twenty-five thousand, 25,000, in April, 1881. 

Twenty-five thousand, 25,000, in May, 1881. 

Twenty thousand, 20,000, in June, 1881. 

Twenty thousand, 20,000, in July, 1881. 

Twenty thousand, 20,000, in August, 1881. 

Twenty thousand, 20,000, in September, 1881. 


All ties to be subject to inspection and approval of an agent of the 
railway company appointed for the purpose, who will not accept 
any that fail to comply strictly with above specifications, inspection 
to be made at point of, delivery. Ties will be at owners’ risk until 
accepted by the inspector. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after in- 
spection, and should the contractor fail to thus remove them he will 
forfeit all claims to said ties. 

For each accepted cross-tie the railway company will pay for 

441 first-class fifty-nine cents and for second-class forty-five cents, 
——_ to be made in the following manner: The number 

and value of ties delivered by the last of each month shall be de- 
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termined according to the conditions and prices above stipulated, 
and ninety per cent. of said value to be paid to the contractor during 
the succeeding month, the remaining ten per cent. to be retained 
until the amounts so retained shall aggregate the sum of ten thou- 
sand dollars, which shall be retained by the railway company until 
the whole number contracted for are delivered, when the same shall 
be paid to the contractor, provided all the ties herein contracted for 
have been delivered in the quantities and at the times herein speci- 
fied. For ties delivered after the percentage retained shall amount 
to ten thousand dollars the railway company will pay the full con- 
tract price. | 

It is expressly agreed that the ten per cent. retained of the con- 
tract price of the ties delivered shall forfeited absolutely by the 
undersigned to the railway company if default be made in the strict 
performace of this contract by the undersigned. 

To all of which I bind myself, my heirs, executors, and adminis- 
trators. 

Witness my hand and seal this 2nd day of November, 1880. 

(Signed) GEO. W. SEDGWICK. [seat] 


P. O. address: ——. 


Accepted. 
(Signed) S. T. SMITH, 


Gen’l Sup’t Union Pacific R’y Co., Kansas Division. 


Proposal to Furnish Oross- Ties. 
Copy. 


The undersigned hereby proposes and, if proposal is accepted, agrees 

to deliver to the Union Pacific Railway Company, Kansas 

442 Division, two hundred & fifty thousand cross-ties, of which 

ninety per cent. shall be first class and ten per cent. second 

class, of the following varieties of timber, white oak, burr oak, pin 

oak, mulberry, and black locust, in accordance with the following 
specifications and conditions: 


First-class cross-ties will be cut from straight, sound, live timber, 
free from cracks, shakes, and rotten knots. They will be eight feet 
long and not more than three inches out of straight, with ends cut 
square, all the bark and sap wood taken off, and hewed on two sides 
to straight, smooth surface on two parallel plain faces.. They will be 
six inches thick between the parallel faces, and each face will not be 
less than eight inches wide at any point. Ties that vary one inch 
or more from this length will be rejected. 

Second-class cross-ties will be the same as first-class, except in 
width of face of ties, which will not be less than six inches at any 
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point, and in length, which must not vary more than three inches; 
the quantity, time, and place of delivery to be as follows: 

Said cross-ties to be delivered free on board cars at Kansas City 
and on levee at Wyandotte, and the whole number to be delivered 
on or before July 1st, 1882. 


All ties to be subject to inspection and approval of an agent of 
the railway company appointed for the purpose, who will not accept 
any that fail to comply strictly with above specifications, inspec- 
tion to be made at point of delivery. Ties will be at owners’ risk 
until accepted by the inspector. All ties rejected by said agent 

must be removed from the company’s ground within four 
443 _ weeks after inspection, and should the contractor fail to thus 
remove them he will forfeit all claims to said ties. 

For each accepted cross-tie the railway company will pay for first- 
class fifty-nine cents and for second-class forty-five cents, payments 
to be made in the following manner: The number and value of ties 
delivered by February 15, 1882, shall be determined according to 
the conditions and prices above stipulated, and ninety per cent. of 
said value to be paid to the contractor on or before March 15, 1882, 
less and excepting twenty-five hundred dollars, which shall be re- 
tained by the railway company until the whole number contracted 
for are delivered, when the same shall be paid to the contractor, 
provided all the ties herein contracted for have been delivered in 
the quantities and at the times herein specified ; for ties delivered 
from Feb’y 25, 1882, to July 1, 1882, payment to be made on or be- 
fore Aug. 15, 1882, at full contract price. 

It is expressly agreed that the twenty-five hundred dollars re- 
tained of the contract price of the ties delivered shall be forfeited 
absolutely by the undersigned to the railway company if default be 
made in the strict performance of this contract by the undersigned ; 
the railway company to pay the freight on ties on arrival, the same 
to be deducted from the purchase price of the ties. 

To all of which I bind myself, my heirs, executors, and adminis- 
trators. 

Witness my hand and seal this 17th day of ae 1881. 


(Signed) GEO. ,W. SEDGWICK. [sEat.] 
Accepted. 
Signed) S. T. SMITH, 
Gen’l Sup’t Union Pacific R’y Co., Kansas Division. 
444 Copy. 


Memorandum of agreement entered into this 9th day of Decem- 
ber, 1882, between Messrs. Woolley and Loucks, of Jefferson City, 
Mo., party of the first part, and the Union Pacific Railway Company, 
party of the second part, witnesseth: In consideration of the cove- 
nants hereinafter contained the party of the first part agrees to fur- 
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nish and deliver to the party of the second part, at such times and 
at such places as are hereinafter designated, one hundred thousand 
(100,000) railroad cross-ties, all of which shall be good, sound white 
or bur oak timber, to be not less than seven (7) inches face on both 
sides, eight (8) feet long, exclusive of the cut, and six (6) inches thick, 
to be well manufactured, straight, and free from defects of any char- 
acter. 

Seventy-five thousand (75,000) to be delivered at Kansas City, Mo., 
and twenty-five — (25,000) at Council Bluffs, lowa, or Omaha, 
Nebraska. Of the above mentioned from twenty thousand (20,000) to 
thirty-five thousand (35,000), at the option ofthe party of the first part, 
shall be delivered at Kansas City, Mo., on or before March Ist, 1883, 
and the remainder shall be delivered between the lst day of March, 
1883, and the first day of September, 1883. 

All ties to be subject to inspection by the party of the second part 
at the point of shipment, which inspection shall govern and be final. 
In consideration of the covenants hereinbefore contained the party 
of the second part agrees to pay to the party of the first part the 
following amounts: For each tie delivered at Kansas City, Mo., fifty- 
three (53) cents and for each tie delivered at Council Bluffs, lowa, 
or at Omaha, Neb., sixty-eight (68) cents. 

It is mutually understood and agreed that the party of the second 

part shall pay for each five thousand (5,000) ties so delivered 
445 upon presentation to it by the first party the original bill of - 

lading of the road receiving and transporting the ties, signed 
by its agent, together with the invoice of said first party attached, 
duly certified to by the inspector of said second party, after receipt 
of the ties at points of delivery. ; 

Payment is to be made by check, draft, or other merchantable 
paper of the said second party, which paper shall be made payable 
thirty days after the date thereof. 

The said second party is to pay the freight charges upon ties de- 
livered under this contract from point of shipment to point of de- 
livery, and the amount of the same is to be deducted from the 
amount of each invoice. 

It is mutually understood and agreed that the following exception 
from the above is made: 


For the first twenty (20) to thirty-five thousand (35,000) ties to be 
delivered at Kansas City, Mo., on or before March 1st, 1883, the said 
first party shall pay the freight charges upon the same, and that the 
checks, drafts, or other merchantable paper given in payment for 
sani by said second party shall be made due and payable April 
1st, 

It is further understood and agreed that the said first party shall 
be responsible for all ties shipped which are not delivered at the 
places designated, and that the said second party will only pay for 
such ties as are received by said second party at points of delivery. 
It is agreed that no No. 2 or cull ties will be delivered under this 
agreement, but in case the said first party desires to deliver any 
reasonable number, then the said second party is to pay for the 
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same one-half (}) the amount paid for number one (1) or first-class 


tes. 

(Signed) WOOLLEY anv LOUCKS. 
446 (Signed) THE UNION PACIFIC RAIL- 

WAY CO., 
By S. H. H. CLARK, 
Gen’l Manager. 
In presence of— 
THOS. M. ORR. 


(Here follow 3 maps, marked pp. 446a, 4465, & 446c.) 
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The undersigned hereby pro and, if this proposal is accepted, 
agree to deliver to the Kansas Pacific Railway Company fifty thou- 
sand (50,000) cross-ties of the following varieties of timber, viz., burr 
oak, chincapin oak, white oak, black walnut, according to the fol- 
lowing, not more than one-seventh to be biack walnut, specifica- 
tions : 

Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends 
cut square, all the bark taken off, and hewed or sawed on two sides 
to straight, true, parallel faces. They will be six inches thick be- 
tween the parallel faces, and each face will be not less than eight 
inches wide at any point. 

Ties cut from deadened timber will not be received. Not less 
than one thousand will be inspected at one point, the time and place 
of delivery to be as follows: At State line, Wyandotte or Leaven- 
worth, in the months of March, April, May, June, and July, ’74; 
all the ties to be subject to inspection and approval by an agent of 
the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them they will 
forfeit all claim to said ties. 

For each accepted cross-tie the railway company will pay sixty- 
five, 65, cents, payments to be made in the following manner: The 
number and value of ties delivered by the twenty-fifth day of each 
month shall be estimated according to the conditions and _ price 

above stipulated, and four-fifths of said value be paid to the 
448 undersigned during the succeeding month, and so on until 

the whole are delivered, when the retained amount shall be 
paid in full. 

To all which we bind ourselves, our heirs, executors, and admin- 
istrators. 

Witness our hands and seals this thirty-first day of January, 


1874. 
GEO. W. SEDGWICK. /[sgAt. 
H. F. McDANIELS. SEAL. 


P. O: address: Kansas City, Mo. 
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same one-half (3) the amount paid for number one (1) or first-class 


ties. 
(Signed) WOOLLEY anp LOUCKS. 
446 (Signed) THE UNION PACIFIC RAIL- 
WAY CO., 
By 8. H. H. CLARK, 
Gen'l Manager. 
In presence of— 


THOS. M. ORR. 
(Here follow 3 maps, marked pp. 446a, 446), & 446c.) 


447 Form 66. 


The undersigned hereby pro and, if this proposal is accepted, 
agree to deliver to the Kansas Pacific Railway Company fifty thou- 
sand (50,000) cross-ties of the following varieties of timber, viz., burr 
oak, chincapin oak, white oak, black walnut, according to the fol- 
lowing, not more than one-seventh to be biack walnut, specifica- 
tions: 

Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends 
cut square, all the bark taken off, and hewed or sawed on two sides 
to straight, true, parallel faces. ‘They will be six inches thick be- 
tween the parallel faces, and each face will be not less than eight 
inches wide at any point. 

Ties cut from deadened timber will not be received. Not less 
than one thousand will be inspected at one point, the time and place 
of delivery to be as follows: At State line, Wyandotte or Leaven- 
worth, in the months of March, April, May, June, and July, 74; 
all the ties to be subject to inspection and approval by an agent of 
the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them they will 
forfeit all claim to said ties. 

For each accepted cross-tie the railway company will pay sixty- 
five, 65, cents, payments to be made in the following manner: The 
number and value of ties delivered by the twenty-fifth day of each 
month shall be estimated according to the conditions and price 

above stipulated, and four-fifths of said value be paid to thc 
448 undersigned during the succeeding month, and so on until 

the whole are delivered, when the retained amount shall be 
paid in full. 

To all which we bind ourselves, our heirs, executors, and admin- 
istrators. 

Witness our hands and seals this thirty-first day of January, 


1874. 
GEO. W. SEDGWICK. [sgat. 
H. F. McDANIELS. SEAL. 


P. O: address: Kansas City, Mo. 
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Approved : 
EDW. T. BOWEN, Gen. Sup’t. 


Accepted for the K. P. R. W. Co. 
GEO. NOBLE. 


Sent duplicate to Mr. Sedgwick 2, 10, ’74. 
A. B. G. 


[Endorsed:] H.W.S. Form66. Kansas Pacificrailway. Agreement 
to deliver cross-ties, by Geo. W. Sedgwick, Kansas City, Mo., dated 
January 31,1874; No. cross-ties, 50,000; to bedelivered at State line, 
Wyandotte or Leavenworth, during Mar., Ap’l, May, June, & July, 
1874, @ 65c. per tie. 20 retained. Kansas Pacific, Denver Pacific, 
and leased railways. Gen’l sup’t’s office, Jan. 31, 1874, Kansas 
City, Mo. Kansas Pacific, Denver Pacific, and leased railways. 
Gen’! sup’t’s office, Feb. 8, 1874, Kansas City, Mo. Enut’d 5, 11, ’79. 
A. O. 3, Or. B’k, p. 86. 


Form 66. 


The undersigned hereby propose and, if this proposal is accepted, 
agree to deliver to the Kansas Pacific Railway Company fifty thou- 
sand (50,000) cross-ties of the following varieties of timber, viz., burr 
oak, chincapin oak, white. oak, black walnut, according to the fol- 
lowing—not more than one-seventh to be black walnut—specifica- 
tions: 

Cross-ties will be cut from sound live timber, free from cracks, 

shakes, and rotten knots. They will be eight feet long, with 
449 ends cut square, all the bark taken off, and hewed or sawed 

on two sides to straight, true, parallel faces. They will be six 
inches thick between the parallel faces, and each face will be not less 
than eight inches wide at any point. 

Ties cut from deadened timber will not be received. 

Not less than one thousand will be inspected at one point. 

The time and place of delivery to be as follows: At State line, Wy- 
andotte or Leavenworth, in the months of March, April, May, June, 
& July, ’74. : 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them they will 
forfeit all claim to said ties. 

For each accepted crouss-tie the railway company will pay sixty- 
five (65) cents, payments to be made in the following manner: The 
number and value of ties delivered by the twenty-fifth day of each 
month shall be estimated according to the conditions and price above 
stipulated, and nine-tenths of said value be paid to the undersigned 
during the succeeding month, and soon until the whole number 
are delivered, when the retained amount shall be paid in full. 

To all which we bind ourselves, our heirs, executors, and admin- 
istrators. : 


. 
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Witness our hands and seals this thirty-first day of January, 1874. 
PHILLIPS & CLARK. [ska .] 


P. O. address: Kansas City & Missouri City, Mo. 


Approved : 
EDW. T. BOWEN, Gen. Sup’t. 


Accepted for the K. P. R. W. Co. 
GEO. NOBLE. 


Sent duplicate to Mr. Phillips 2, 10, ’74. 
A. R. G. 


450 [Endorsed:] “2.” H.W.S. Form 66. Kansas Pacific Rail- 

way. Agreement to deliver cross-ties, by Phillips & Clark, 
Kansas City and Missouri City, Mo. Dated January 31st, 1874. No. 
cross-ties, 50,000. To be delivered at State line, Wyandotte or 
Leavenworth, in Mar., Ap’'l, May, June, & July, 1874, @ 65c. per tie. 
10 retained. Kansas Pacific, Denver Pacific, and leased railways, 
gen’l sup’t’s office, Feb. 8, 1874, Kansas City, Mo. Ent’d 5, 11, ’77. 
A. O. B’k 3, Or., p. 86. 


Form 66. 


The undersigned hereby propose and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company not exceed- 
ing ten thousand cross-ties of the following varieties of timber, viz., 
burr oak, chincapin oak, white oak, black walnut, according to the 
following specifications: 

Cross-ties will be cut from sound live timber, free from cracks, shakes, 
and rotten knots. They will be eight feet long, with ends cut square, 
all the bark taken off, and hewed or sawed on two sides to straight, 
true, parallel faces. ‘They will be six inches thick between the paral- 
lel faces, and each face will be not less than eight inches wide at any 
point. ‘Ties cut from deadened timber will not be received. The ties 
must be piled at the side of the railway, not less than six nor more 
than thirty feet from the nearest rail, at some convenient point at or 
above grade convenient for loading upon cars. 

Not less than one hundred ties will be accepted at one point. 

Not more than one-seventh to be black walnut. 

The time and place of delivery to be as follows: To be delivered 
at State line or Wyandotte during the ensuing season. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 

removed from the company’s ground within four weeks after 
451 inspection, and should the undersigned fail to thus remove 
them he will forfeit all claim to said ties. 

For each accepted cross-tie the railway company will pay sixty-five 
cents, payments to be made in the following manner: The number 
and value of ties delivered by the twenty-fifth day of each month 
shall be estimated according to the conditions and price above stipu- 
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lated, and four-fifths of said value be paid to the undersigned during 
the succeeding month, and so on until the whole number are de- 
livered, when the retained amount shall be paid in full. 
To all which I bind myself, my heirs, executors, and administra- 
tors. 
Witness my hand and seal this third day of February, 1874. 
V. D. LAMBERSON. [sat] 


P. O. address: Bluffton, Montgomery Co., Mo. 


Approved : 
EDW. T. BOWEN, 
Gen'l Sup’t. 
Accepted for the K. P. R. W. Co. | 
GEO. NOBLE. 
Duplicate sent to T. D. Lamberson. 2, 10, ’74. 
A. R. G. 


[Endorsed :] “3.” H. W.S. Form 66. Kansas Pacific Railway. 
Original agreement to deliver cross-ties, by V. D. Lamberson, 
Bluffton, Montgomery Co., Mo. Dated February 3rd, 1874. No. 
cross-ties, 10,000. ‘To be delivered State line or Wyandotte during 
ensuing season, Mar., Ap’l, & May, @ 65c. per tie. 20% retained. 
Ent’'d 5,11, 77. A. O.3, Or. B’k, p. 87. Kansas Pacitic, Denver 
Pacific, and leased railways, gen’l sup’t office, Feb. 8, 1874, Kansas 


City, Mo. 
Original. No. 76. 


The undersigned hereby proposes and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company sixty 
thousand (60,000) cross-ties, of the following varieties of timber, viz., 
burr oak, chincapin oak, white oak, mulberry, black walnut, not 

le unless 10 in. face, pole red elm, according to the follow- 
452 ing specifications: 

Cross-ties will becut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends cut 
square, all the bark taken off, and hewed or sawed on two sides to 
straight, true, parallel faces. They will be six inches thick between 
the parallel faces,and each face will be not less than seven inches 
wide at any point. 

If sawed, the ties will be six or eight inches square. 

Ties cut from deadened timber will not be received. 

Not less than one hundred ties will be accepted at one point. 
The time and place of delivery to be as follows: To be delivered 
at Kansas City, Leavenworth, or Wyandotte. If delivered at Wy- 
andotte, to be delivered on the levee convenient to railway side 
track ; if delivered at Kansas City or Leavenworth, the railway 
company to furnish the cars for transporting ; the ties to be deliv- 
ered during the months of February, March, April, May, and June 
of the year 1872, and not less than eight thousand (8,000) ties to be 
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delivered in any one of the above months, and of the above not 
more than fifteen thousand (15,000) shall be sawed ties. 

All the ties to be subject to inspection and approval by an agent 
of the railroad company at point of shipment in lots of not less 
than three thousand (3,060), who will not accept any that fail to 
comply with the above conditions. All ties rejected by said agent 
must be removed from the company’s ground within four weeks 
after inspection, and should the undersigned fail to thus move them 
he will forfeit all claim to said ties. 

For each accepted cross-tie the railway company will pay sixty- 
five cents (65 cents), payments to be made in the following man- 

ner: The number and value of ties delived by the twenty- 
453 fifth day of each month shall be estimated according to the 

conditions and price above stipulated, and four-fifths of said 
value be paid to the undersigned during the succeeding month, and 
so on until the whole number are delivered, when the retained 
amount shall be paid in full. 

To all which I bind myself, my heirs, executors, and administra- 
tors. | 

Witness my hand and seal this twenty-seventh day of January, 


1872. 
E. BOWEN. [skAt.] 
[Stamp. ] 


Approved : 
EDW. T. BOWEN, Gen. Sup’t. 


Accepted for the K. P. R. W. Co. 
GEO. NOBLE, 
Sup’t K. V. Div. 


Post-office address: Kansas City, Mo. 


[ Endorsed ‘J “4.” H.W.S. Kansas Pacific Railway. Agreement, 
original, to deliver cross-ties, by E. Bowen, Kansas City, Leavenworth, 
or Wyandotte. Dated Jan. 27, 1872, to be completed June 30, 1872- 
No. cross-ties, 60,000. Duplicate returned to Geo. Noble, sup’t K. 
V. Div., Jan’y, 27, 1872. Triplicate delivered E. Bowen, the within 
proposer, Jan’y 27,1872. Ent’d5,10,’77. A.O.3, Or. B’k, pp. 75, 76. 
Kansas Pacific R. W., Kansas City, Mo., Jan. 27, 1872, gen’! sup’t 
office. 


Original. No. 76. 


The undersigned hereby proposes and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company twenty 
thousand (20,000) cross-ties of the following varieties of timber, viz., 
burr oak, chincapin oak, white oak, black walnut, mulberry, coffee 
bean, pole red elm, and honey locust, according to the following 
specifications : | 

Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be — feet long, with ends cut 
square, all the bark taken off, and hewed or sawed on two sides to 
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straight, true, parallel faces. They will be six inches thick 
454 between the parallel faces and each face will be not less than 

seven inches wide at any point; if sawed from large timber, 
the ties will be six by eight inches square. Ties cut from deadened 
timber will not be received. The time and place of delivery to be 
as follows: On the levee at Wyandotte during the months of August, 
September, October, and November, 1872. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with the above conditions. All ties rejected by said agent must be 
removed from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them he will 
forfeit all claim to said ties. 

For each accepted cross-tie the railway company will pay 62} 
cents, payments to be made in the following manner: The number 
and value of ties delivered by the twenty-fifth day of each month 
shal] be estimated according to the conditions and price above stip- 
ulated, and four-fifths of said value be paid to the undersigned during 
the succeeding month, and so on until the whole number are deliv- 
ered, when the retained amount shall be paid in full. 

To all which I bind myself, my heirs, executors, and administra- 
tors. 

Witness my hand and seal this sixteenth day of August, 1872. . 

JAMES E. JACOBS. [sEat.] 


[ Five-cent revenue stamp. ] 


Approved : 
EDW. T. BOWEN, Gen. Sup’t. 


Accepted for the K. P. R. W. Co. 
GEO. NOBEL, 


Sup’t K. V. Div. 


Kansas Pacific R. W., gen. sup’t’s office, Kansas City, Mo., Aug. 17, 
1872. i 


[Endorsed :] “5.” H. W.S. Kansas Pacific railway. os 
agreement to deliver cross-ties, between James E. Jacobs and K. P. 
R. W. Co., at Wyandotte. Dated August 16th, 1872, to be completed 
Nov. 30, 1872. No. of cross-ties, 20,000. Duplicate and triplicate 
returned to Geo. Noble, sup’t K. V. Div., Aug. 17, 1872. Ent’d 5, 
11,’77. A.0O.,3 Or. B’k, p. 82. Kansas Pacific R. W., gen. sup’t’s 
office, Kansas City Mo., Aug. 17, 1872. | 


455 Original. No. 76. 


The undersigned hereby A a sang and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company thirty 
thousand (30,000) cross-ties of the following varieties of timber, viz: 
burr oak, chincapin oak, white oak, black walnut, mulberry, ten (10) 
in face, coffee bean, pole red elm, honey locust, and Spanish oak, ac- 
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cording to the following—not more than } of the whole amount to be 
Spanish oak and not more than } sawed ties—specifications : 

Cross-ties will be cut from sound live timber, free from cracks, 
shakes, and rotten knots. They will be eight feet long, with ends 
cut square, all the bark taken off, and hewed or sawed on two sides 
to straight, true, parallel faces. They will be six inches thick be- 
tween the parallel faces, and each face will be not less than seven 
inches wide at any point. | 

If sawed from large timber the ties will be six by eight inches 
square. Ties cut from deadened timber will not be received. 

Not less than five thousand (5,000) will be inspected at one time, 
the time and place of delivery to be as follows: Ties to be delivered 
on the levee at Wyandotte, Kansas, at the rate of not less than ten 
thousand (10,000) per month, in July, August, and September, 1872. 

All the ties to be subject to inspection and approval by an agent 
of the railway company, who will not accept any that fail to comply 
with above conditions. All ties rejected by said agent must be re- 
moved from the company’s ground within four weeks after inspec- 
tion, and should the undersigned fail to thus remove them he will 
forfeit all claim to said ties. | 

For each accepted cross-tie the railway company will pay 
456 sixty (60) cents, payments to be made in the following 
manner: The number and value of ties delivered by the 
twenty-fifth day of each month shall be estimated according to the 
conditions and price above stipulated and four-fifths of said value be 
paid to the undersigned during the succeeding month, and so on 
until the whole number are delivered, when the retained amount 
shall be paid in full. 

To all which I bind myself, my heirs, executors, and adminis- 
trators. 

Witness my hand and seal this twenty-sixth day of June, 1872. 

A. A. G. SLAYTON. [SEAL.] 
[Stamp. ] 


Approved : 
EDW. T. BOWEN, 
Gen. Sup’t K. P. R. W. 


Accepted for the K. P. R. W. Co. 
GEO. NOBLE, 
Sup’t K. V. Div. 


Kansas Pacific R. W., gen’l sup’t’s office, Kansas City, Mo., July 
2, 1872. 


“eemggy > :] Original No. 76. “6.” H.W. S. Kansas Pacific 
railway. Agreement to deliver cross-ties by A. A. G. Slayton at 
Wyandotte or levee. Dated June 26, 1872; to be completed Sep. 30, 
1872. No. of.cross-ties, 30,000. Duplicate and triplicate returned to 
Geo. Noble, sup’t K. V. Div., Jul. 3, 1872. Kansas Pacitic R. W., 
gen. sup’t office, Kansas City, Mo., June 26, 1872. Ent’d 5, 11, ’77. 
A. O., 3 Or. B’k, p. 81. | 
36—400 — 
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Original. No. 76. 


The undersigned ry | proposes and, if this proposal is accepted, 
agrees to deliver to the Kansas Pacific Railway Company twenty 
thousand (20,000) cross-ties of the following varieties of. timber, viz., 
burr oak, chincapin oak, white oak, black walnut (not pole unless 
10 in. face), mulberry, pole red elm, according to the following speci- 
fications : 

Cross-ties will be cut from sound live timber, free from 

457 cracks, shakes, and rotten knots. They will be eight feet 

long, with ends cut square, all the bark taken off, and hewed 

on two sides to straight, true, parallel faces. They will besix inches 

thick between the parallel faces, aud each face will be not Jess than 
seven inches wide at any point. - 

Ties cut from deadened timber will not be received. 

The ties must be piled at the side of the railway, not less than six 
nor more than thirty feet from the nearest rail, at some convenient 
point at or above grade convenient for loading upon cars, the time 
and place of delivery to be as follows: To be delivered at Leaven- 
vena & Leavenworth Junction, or Wyandotte; if delivered at Wyan- 
dotte, to be delivered on the levee convenient to railway side track, 
the ties to be delivered between the lst day of February and the 
15th day of May, inclusive, of the year 1872; all the ties to be sub- 
ject to inspection and approval by an agent of the railway company 
in lots of not less than two thousand (2,000), who will not accept 
any that fail to comply with the above conditions. 

All ties rejected by said agent must be removed from the com- 
pany’s ground within four weeks after inspection, and should the 
undersigned fail to thus remove them he will forfeit all claim to 
said ties. 

For each accepted cross-tie the railway company will pay sixty 
(60) cents, payments to be made in the following manner: The 
number and value of ties delivered by the twenty-fifth day of each 
month shall be estimated according to the conditions and price 
above stipulated, and four-fifths of said value be paid to the under- 
signed during the succeeding month, and so on until the whole 
_ are delivered, when the retained amount shall be paid in ~ 
full. 

To all which I bind myself, my heirs, executors, and adminis- 
trators. 

Witness my hand and seal this thirtieth day of January, 1872. 


JOHN NOBLES. [sear] 
(Stamp. ] 


%y 4 Pee oe We EO Pees CA ee 
ota eS eae rire eee Je & * 


MARIA W. MCALPINE ET AL. : 283 


Accepted for the K. P. R. W. Co. 
Ae GEO. NOBLE, 
Sup’t K. V. Div. 


‘ a Pacific R. W., gen. sup’t’s office, Kansas City, Mo., Feb. 


[Endorsed :] “7.” H. W.S. No. 76. Kansas Pacific railway. 
Original agreement to deliver cross-ties, by John Fuller, at 
Leavenworth, Leavenworth Junction, or Wyandotte. Dated Jan’y — 
30, 1872, to be completed May 15, 1872. No. of cross-ties, 20,000. 
Duplicate and triplicate returned to Geo. Noble, sup’t K. V. Div. 
Feb. 2, 1872. Kansas Pacific R. W., gen’l sup’t’s office, Kansas 
City, Mo., Jan. 31,1872. Ent’d 5,10,’77. A.O.3, O’rB’k, p. 77. 


Deeds and Contracts. 
No. 4177. Six years. Form 4. 


LAND DEPARTMENT OF THE 
Kansas Paciric Rattway CoMPANY. 


This agreement, made this fifteenth day of August, in the year 
1879, between the Kansas Pacific Railway Company and S. J. Gil- 
more, of the first part, and Henry Blanke, Pottawatomie county, of 
the State of Kansas, of the second part, witnesseth: That in con- 
sideration of the stipulations herein contained and the payments to 
be made, hereinafter specified, the first party hereby agrees to sell 
unto the second party the northeast quarter of section No. 27, in 
township No. 8 south, of range No. 9 east, of the 6th principalqerid- 
ian, containing, according to the United States survey, one hun- 
dred and sixty ,160) acres, be the same more or less, for the sum of 
five hundred and seventy-six (576) dollars, with interest annually, 
at the rate of seven per cent. Payment has been made and received 
of one hundred and fifteen 4%; (115.20) dollars, and the remaining 
principal, with the annually accruing interest, shall be paid at the 
general land office of the first party in six annual payments, at the 
times and in the manner following—that is to say : 


459 Day. | Month. | Year.} Principal. | Interest.; Amount. 
Ist deferred payment .... ....| 15th | August} 1880 |.....-....| 32 26 82 26 
2d sé sé a © OP bs TT A ABE es 82 26 82 26 
3d es se ss 6 1882 115 20} 382 26 147 46 
4th “ - cinetipaek,™, os 1883 115 20 | 24 19 139 39 
5th “ i bedbane oe oe 1884 115 20; 16 13 131 33 
6th “ 00S os pina 0 os 1885 115 20 8 06 123 26 

And the said second , in consideration of the premises, 


hereby agrees that he will make punctual payment of the above 
sums as each of the same, respectively, becomes due, and that he 
will regularly and seasonably pay all such taxes and assessments as 
may hereafter be lawfully imposed upon said premises. 7 


284 THE UNION PACIFIC RAILWAY “COMPANY VS. 


In case the second party, his legal representatives or assigns, shall 
pay the several sums of money aforesaid punctually and at the times 
above limited, and shall strictly and literally perform all and sin- 
gular his agreements and stipulations aforesaid after their true 
tenor and intent, then the first party will cause to be made and exe- 
cuted unto the second party, his heirs or assigns, upon request, at 
the General Land Office, of the first party and the surrender of this 
contract, a deed conveying said premises in fee simple, with the 
ordinary covenants of warranty by said railway company, reserving, 
however, a strip of land four hundred feet wide, to be used by the 
first party for right of way or other railroad purposes, where the 
road is now located upon the premises, and, excepting by agreement, 
all obligation or duty to fence its railway, and exempting the rail- 
way company from damages occasioned by want of fence or result- 
ing to the possession mn use of said land in the operation of its 
railway, which reservations, exceptions, and exemptions shall be 

inserted in the deed and be a covenant running with the land. 
460 And it is hereby agreed and covenanted by the parties 

hereto that time and punctuality are material and essential 
ingredients in this contract, and in case the second party shall fail 
to make the payments aforesaid and each of them punctually, upon 
the strict terms and times above limited, and likewise to perform 
and complete all and each of his agreements and stipulations afore- 
said, strictly and literally, without any failure or default, including 
the payment of all lawful taxes and assessments on said land before 
said taxes shall become delinquent by law, then this contract, so far 
as it may bind said first party, shall become utterly null and void, 
and all rights and interests hereby created or then existing in favor 
. of the second party or derived from him shall utterly cease and de-. 
termine, and the right of possession and all equitable and legal 
interests in the premises hereby contracted shall revert to and 
revest in said first party without any declaration of forfeiture or 
act of re-entry or any other act of said first party to be performed, 
and without any right of said second party of reclamation or com- 
pensation for moneys paid or service performed, as absolutely, fully, 
and perfectly as if this contract had never been made. 

And said party of the first part shall have the right, immediately 
upon the failure of the party of the second part to comply with the 
stipulations of this contract, to enter upon the land aforesaid and 
take immediate possession thereof, together with the improvements 
and appurtenances thereto belonging; and the said party of the 
second part covenants and agrees that he will surrender unto the 
said party of the first part the said land and appurtenances without 
delay or hindrance, and no court shall relieve the party of the 
second part from a failure to comply strictly and literally with this 

contract. 
461 And it is further stipulated that no assignment of the 
premises shall be valid unless the same shall be endorsed 
hereon, and that no agreements or conditions or relations between 
the second party and his assignees or any other person acquiring 
title or interest from or through him shall preclude the first party 
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from the right to convey the premises to the second party or his as- 
signs on the surrender of this agreement and the payment of the 
unpaid portion of the purchase-money, which money may be due. 
to the first party. 

In witness of, which said S. J. Gilmore has affixed his signature 
_ and the Kansas Pacific Railway Company has caused these presents, 
in duplicate, to be signed by the commissioner and the secretary of 
the land department, under the seal of said company, and the sec- 
ond party has hereunto set his signature on the day and year first 


above written. 
S. J. GILMORE, 
Commissioner. 


| SEAL. ] HENRIECH BLANKE. 


Countersigned : 
B. McALLISTER, Secretary. 


Interest at the rate of ten per cent. per annum will be charged on 
all payments from the date of maturity until paid. 


139.39. Received Aug, 11th, 1883, of the sum of one hundred 
thirty-nine 3, dollars, amount of fourth deferred payments on the 
within contract. 

32.26. Received August 14, 1880, of the sum of thirty-two and 
rts, dollars, amount of first deferred payment on the within con- 
tract. 

32.26. Received July 30, 1881, of the sum of thirty-two and 45, 
dollars, amount of second deferred payment vn the within contract. 

147.46. Received Aug. 14, 1882, of the sum of one hundred forty- 

seven & ;'; dollars, amount of third deferred payment on 
462 the within contract. a BND 
The holder of this contract by assignment should at’once 
give this office notice with his post-office address. _ Fas 
. MCA. 


Exhibit “8.” H. M.S. Contract No. 4177 A. Kansas Pacific 
Railway Company and S. J. Gilmore with Henry Blanke, Myers 
Valley, Kansas. | 

Payments for lands are receivable only at the general land office 
of the company. 


463 Wyanporre, Ks., July 18th, 1880. 
Jno. P. Devereaux, Esq., att’y, Lawrence. 

D’r Sir: Your fav. of 14th inst. duly rec’d. Isaw Mr. Sy). Smith. 
He stated the “ N. Y. parties will be here shortly” & also promised 
to “ bring up that old question of land exchange for their decision 
now.” He gave me a pass to Denver & return. You will confer 
quite a favor by helping me to close up & settle our differences & 
save me the annoyance & delay of going through the courts to secure 
my rights. 

Very respectfully yours, N. McALPINE. 

N. McAlpine, 18th July, 1880. | 
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Office of register of deeds, Wyandotte county, Kansas. 


Wyanporre, M’ch 16th, 1881. 
Jno. P. Devereaux, Esq., St. Louis. 

D’r Sir: Your telegram of yesterday rec'd. When you return to 
Lawrence please telegraph when you will be ready to make deposi- 
tion, giving us (a day or so) time to reach there. While in St. Louis 
please look up the papers you drew for R. E. Carr & S. M. Edgerton 
to execute & correspondence relative to our land trade about which 
we had so much talk & no cider. 

Hoping for an early restoration of your good health, 

Very respectfully yours, N. McALPINE. 


464 Wyanports, Ks., April 2nd, 1880. 
S. T. Smith, Esq., gen’l sup’t, Kansas City, Mo. 

Deak Sir: Am in receipt of a letter from J. P. Devereaux, Esqr., 
att’y, in which he states that you declined closing the purchase & 
sale of lands he & the writer entered into over two years ago. At 
that time the exchange was considered desirable by your people, as 

ou had been using my land for several years for a steamboat land- 
ing & wharfage purposes, & are still using it, without rendering com- 
nsation for the use of it. Will you please inform me when it will 

convenient for your R. R. Co. to remove their track & come to a 


settlement for the use of the land ? 
Respectfully, M. W. McALPINE, 
For N. McALPINE. : 


[Endorsed :] McAlpine vs.8. T. Smith. No.3455. Filed Dec. 29, 
1884. A.S. Thomas, clerk. Def’t. 


- 465 : Kansas Pacific Railway Co. 
Extract from minutes of board of directors’ meeting, held in St. 


Louis, Mo. 
June 281TH, 1878. 


“ Pursuant to call of the president the board of directors of the Kan- 
sas Pacific Railway Co. met ai the office of the company, in St. 
Louis, on Friday, June 28th instant, at 2 p. m. 

Present: Messrs. Perry, Meier, Edgell, Tredway, Edgerton, & Pres- 
ident Carr. 

“ The president presented a form of deed to Maria W. McAlpine to 
251 acres of land in Wyandotte county in exchange for 2.20 acres 
of land at the tie landing in Wyandotte county and asked for in- - 
structions in regard to signing the same. 

“On motion of Mr. Meier, & seconded by Mr. Perry, it was re- 
solved that the exchange of said lands be made, reserving the right 
of way therein, and the deed of the company be properly executed 
and delivered to Maria W. McAlpine whenever the land to be con- 
veyed by her has been released from the tax claim thereon and a 
proper deed made for the same as delivered.” 
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I, Amos H. Calef, the secretary of the Kansas Pacific Railway © 
Company, do certify that the foregoing is a true, full, and perfect 
copy of a portion of the contents of the record of the minutes of the 
op of the board of directors of the said company relating to 
the subject-matter therein referred to; that I have diligently 
searched the records of the minutes of the board of directors of said 
company, and the foregoing is the whole and the only record 
therein contained concerning the subject-matter therein referred to. 

Attest : 
[SEAL. } AMOS H. CALEFP, Secretary. 


STATE OF New YORK, } ai 
City and County of New York, {| ~* 


466 Amos H. Calef, being duly sworn, says that he is the secre- 
tary of the Kansas Pacific Railway Company, and that the 
statements contained in the foregoing certificate signed by him are 


true. 
AMOS H. CALEF. 


Sworn to before me this 6th day of May, 1882. 
(SEAL. ] ARTEMAS H. HOLMES, 
Notary Public, N. Y. Oity & Co. 


STATE OF New York, a 
City and County of New York, {~* 


I, William A. Butler, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that Artemas H. 
Holmes, before whom the annexed deposition was taken, was at the 
time of taking the same a notary public of New York, dwelling in 
said city and county, duly appointed and sworn and authorized to 
administer oaths to be used in any court in said State and for gen- . 
es purposes, and that his signature thereto is genuine, as I verily 

lieve. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 8th day of Mav, 1882. 

[szax.] WM. A. BUTLER, Clerk. 


Endorsed: No. 3455. Filed Dec. 31, 1884. A.S. Thomas, clerk. 
Def’t. 


467 DEPARTMENT OF THE INTERIOR, 
| WASHINGTON, 29 April, 1884. 
I, H. M. Teller, Secretary of the Interior, hereby certify that the 
paper hereto attached is a true copy of the original now on file in 
this Department, and which was filed in this Department 26th Jan- 
uary, 1880. | 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department to be affixed the day and year 

first above written. 

[sEAL. ] H. M. TELLER, Secretary. 
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THE UNION PACIFIC RAILWAY COMPANY VS. 
Articles of Union and Consolidation. 


Articles of union and consolidation between the Union Pacific Rail- 
road Company, the Kansas Pacific Railway Company, and the 
Denver Pacific Railway and Telegraph Company, forming the 
Union Pacific Railway Company. 


Whereas the Union Pacific Railroad Company, a corporation 
duly organized and existing under the act of Congress of July 1, 
1862, entitled “An act to aid in the construction of a railroad and 
telegraph line from the Missouri river to the Pacific Ocean, and to 
secure to the Government the use of the same for postal, military, 
and other purposes,” and the act of Congress of July 2, 1884, and 
various other acts amendatory of the foreguing, owns a line of rail- 
road and telegraph extending from the Missouri river to Ogden, in 
the Territory of Utah, a distance of 1,042 miles; 

And whereas the Kansas Pacific Railway Company, described in 
the said act of Congress of July 1, 1862, as the Leavenworth, Paw- 
nee & Western Railroad Company, the name whereof was after- 
wards changed to that of the Union Pacific Railway Company, 

Eastern Division, and again subsequently changed to the 
468 Kansas Pacific Railway Company, is a corporation which is 

entitled to participate in the benefits of the said act of Con- 
gress of July 1, 1862, and of July 2, 1864, and the various acts 
amendatory thereof and relating thereto ; 

And whereas the said Kansas Pacific Railway Company owns and 
operates, as a branch of the Union Pacific railroad, a railroad and 
telegraph line from a point connecting with the Missouri Pacific 
railroad in Kansas City, in Missouri, thence from the Missouri river, 
at the mouth of the Kansas river, on the south side thereof, with a 
spur from Wyandotte, in the State of Kansas, being from the east 
State line of Kansas to Denver, 639 miles in length, with a branch 
from a point on the main line near Lawrence to Leavenworth, 34 
miles in length, in said State of Kansas, connecting at Denver with 
the Denver Pacific railway, and is entitled to extend said railroad to 
the western boundary of the former Territory of Kansas, to locate- 
and construct branches of said railroad in the counties of the former 
Territory of Kansas adjacent to the line of said railroad as then lo- 
cated and defined by law; . 

And whereas the Denver Pacific Railway and Telegraph Company, 
under and by virtue of the said acts of Congress and of an act of 
Congress approved March 3, 1869, entitled “An act to authorize the 
transfer of lands granted to the Union Pacific Railway Company, 
Eastern Division, between Denver and the point of connection with 
the Union Pacific railroad to the Denver Pacific Railway and Tele- 
graph Company, and to expedite the completion of railroads to Den- 
ver, in the Territory of Colorado,” and of an act.of Congress a 

roved June 20, 1874, which, among other things, enacts that for all 
the purposes of the said act of July 1, 1862, and of the acts amenda- 


tory thereof, “the Denver Pacific Railway and Telegraph Company 


shall be deemed and taken to be a part and extension of the 


f 
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469 road of the Kansas Pacific railroad to the point of jungtion 

thereof with the road of the Union Pacific Railroad Company, 

at Cheyenne, ds provided in the act of March 3, 1869,” whereby and 

by force whereof the said Denver Pacific Railway and Telegraph 

Company is likewise entitled to participate in the benefits of the 

aforementioned acts of Congress of July 1, 1862, and July 2, 1864, 

and the various acts amendatory thereof and supplemental thereto 

and relating to the Pacitic system of railroads, all of which, whether 

ere yes herein described or not, are, for greater certainty in this 
half, referred to and made part hereof ; 

And whereas the said Denver Pacific Railway and Telegraph 
Company owns a line of road one hundred and six miles in length, 
extending from Denver, where it connects with the said Kansas Pa- 
cific railway, to Cheyenne, where it connects with the Union Pacific 
railroad ; 

And whereas in the aforesaid legislation of Congress applicable to 
the above-mentioned three railroad companies it is provided that 
they may unite and consolidate their respective organizations ; 

And whereas each of the said above-mentioned three companies, 
by corporate action duly and severally had, have resolved, pursuant 
to the authority in that behalf vested in them by law, to unite and 
consolidate their respective organizations into one company, and 
have severally agreed to and with each other upon the terms of 
such union and consolidation, being the terms herein embodied and 
' expressed : 

Now, this agreement of union and consolidation, made this the 
24th day of January, A. D. 1880, between the said Union Pacific Rail- 
road Company, party of the first part, the said Kansas Pacific Rail- 
way Company, party of the second part, and the said Denver Pacific 
Railway and Telegraph Company, party of the third part, wit- 
nesseth : 

That the said parties have respectively agreed and do 

470 hereby severally agree to and with each other upon the fol- 

lowing articles of union and consolidation of their respective 
organizations into one company, viz: i 

Article I. The said Union Pacific Railroad Company, the said 
Kansas Pacific Railway Company, and the said Denver Pacific Rail- © 
way and Telegraph Company, in consideration of the premises, do 
hereby. severally agree to and with each other to unite and consoli- 
date, and do hereby unite, form, and consolidate, their respective or- 
gavizations, properties, and companies into one consolidated com- 
pany, which shall succeed to, possess, and be entitled to receive from 
the Government of the United States all and singular the grants, 
benefits, immunities, guaranties, acts, and things to be done and per- 
formed, and be subject to the same terms, conditions, restrictions, 
and requirements which the aforesaid three companies, respectively, 
at the date of this consolidation are or may be entitled or subject 
to under the acts of Congress in that behalf in place and substitu- 
tion of said constituent companies so consolidated, respectively ; and 
the said: consolidated company assumes to and for itself all of the 
ecsaas of said acts of Congress, so far as applicable, relating or 

7—400 
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in any manner appertaining to said constituent companies or either 
of them, including the power to sue and be sued in all courts of law 
and equity within the United States, whether Federal or State, and 
the right of corporations organized under a law of the United States 
to remove causes from State to Federal courts, and all of the pro- 
visions of the aforementioned acts of Congress and each of them, 
so far as in their nature applicable to the company hereby formed, 
shall apply thereto, it being the intent of the parties hereto and of 

these articles of union and consolidation to organize the com- 
471 pany hereby formed under the said acts of Congress and to 

make the said acts of Congress the charter or constituent acts 
. this company as fully as if the same were incorporated herein at 
arge. 

Art. II. The name of the consolidated company hereby formed 
shall be “ The Union Pacific Railway Company.” 

Art. III. The capital stock of the said Union Pacific Railway 
Company shall be fifty millions seven hundred and sixty-two thou- 
sand’three hundred ($50,762,300) dollars, being the total aggregate 
amount of the outstanding stock of the three constituent companies, 
which shall be divided into shares of one hundred dollars each, and 


it shall be issued in lieu of the stock of the said constituent com- 


ae on the surrender thereof for that purpose by the respective 


olders thereof. Every stockholder in the Denver Pacific Railway — 


and Telegraph Company and in the Union Pacific Railroad Com- 
pany shall receive in place of every share of one hundred dollars 
surrendered a share of one hundred dollars in the new company, and 
every stockholder in the Kansas Pacific Railway Company, the 
shares in which are only fifty ($50) dollars each, shall receive in 
nae of every two shares of the stock at the time held by such stock- 

older in such company a share of the capital stock of the new cor- 
poration upon surrendering to the new corporation the certificates 
of stock held by such stockholder. 

Art. IV. The said new corporation shall, without unnecessary 
delay, issue certificates of stock in such form as may by the board of 
directors be deemed advisable, and such board shall provide and 
adopt such rules and regulations as may be necessary and proper for 
the issuing and transfer of shares of stock of the said new corpora- 
tion. 

Art. V. The directors of the said Union Pacific Railway Company 

to be elected by the stockholders at the annual meetings 

472 herein provided for shall be fifteen in number, each of whom 
must be the bona fide owner of at least fifty shares of stock 

in the consolidated company. Such directors shall be chosen an- 
nually by a majority of the votes of the stockholders voting, in per- 
son or by proxy, at such election, and they shall continue to be di 
rectors until others are elected and qualified in their places. No 
rson shall be a director unless he shall be qualified to vote for 
irectors at the election at which he shall be chosen, and vacancies 
in the board of directors may be filled by the remaining directors at 
any regular meeting of the board. The directors of said company 
shall annually, as soon as may be after their election, elect from 
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their own number a president and vice-president, and shall also elect 
a treasurer and secretary. 

Art. VI. The following-named persons shall be the first directors 
of said corporation, viz: Fred. L. Ames, Ezra H. Baker, Elisha At- 
kins, F. Gordon Dexter, Sidney Dillon, Russell Sage, Jay Gould, 
Solon Humphreys, David Dows, William L. Scott, Silas H. H. Clark, 
Thomas T. Eckert, John Sharp, Grenville M. Dodge, Carlos S. 
Greeley. The following-named persons shall be the first officers of 
the said corporations, viz: President, Sidney Dillon; vice-president, 
Elisha Atkins; treasurer and secretary, Henry McFarland. Thesaid 
directors and officers shall continue in office untill their successors 
are chosen, as provided in these articles. 

Art. VII. Until otherwise duly provided the annual meetings of 
the stockholders of the Union Pacific Railway Company shall be 
held at the company’s office in the city of New York, on the first 
Wednesday following the fourth day of March in each year, between 
the hours of 10 o’clock a. m. and 4 o’clock p. m. of said day. Notice 
of such meeting shall be given as may be prescribed by the by-laws. 

These provisions may be changed by the stockholders of 
473 consolidated company at any annual meeting of the said 
stockholders. 

Art. VIII. The parties hereto of the first and second and third 
_ hereby assign, transfer, set over, and convey unto the said 

nion Pacific Railway moe the consolidated corporation 
hereby formed, all the rights, privileges, exemptions, and franchises 
of each of said companies, parties hereto, and all the property, real, 
personal, and mixed, and all choses in action, debts, on whatever 
account, of, owing, or belonging to either of said companies, and all 
claims, demands, property, rights of way, leases, leasehold interests, 
branches, iron rails, rolling stock, tools and pam at and prop- 
erty of every description, name, and nature belonging to either of 
the said companies, with the appurtenances, to be held, owned, and 
controlled by the said consolidated corporation, its successors and 
assigns, as fully and completely, to all intents and purposes, as the 
respective parties hereto do or can now own, hold, use, enjoy, or 
control the same; and the parties hereto agree to execute and » a 
to said consolidated corporation instruments of transfer or assign-. 
ments or other instruments proper or necessary to carry out the 
covenants, conditions, and provisions of this agreement. This as- 
signment, transfer, sale, and conveyance is made to the said consol- 
idated corporation subject to all liens, charges, and equities pertain- 
ing thereto. 3 

Art. IX. Nothing in this agreement contained shall affect or preju- 
dice any right otherwise existing of the consolidated company to 
make such further increase of stock or bonds as said consolidated 
company may by law be entitled to make, or restrict the amount of 
stock or bonds which such consolidated company is by law author- 

ized to issue or make; nor shall anything herein contained 
474 affect or impair the right to issue all unissued bonds under 
the Kansas Pacific consolidated mortgage of date May 1, 1879, 
wherein Jay Gould and Russell Sage are trustees, but such unissued 
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bonds may, notwithstanding this consolidation, be issued in the same 
manner and with the same effect in all respects as if these articles 
had not been adopted and executed. 

And it is expressly agreed that the stockholders of each constitu- 
ent company of this consolidation had not been effected to ratify, 
approve, and carry out any contracts made by either constituent 
company and requiring the ratification or approval of its stock- 
holders. 

The power of the Union Pacific Railroad Company to issue all un- 
issued bonds under the ——— of July 1, 1879, wherein the Union 
Trust Company is trustee, is fully and completely reserved. 

Art. X. The new company hereby formed does not herein assume 
any separate or individual liability for the outstanding debts, obli- 
gations, and liabilities of the respective constituent companies whose 
several separate existence as to third parties shall as respects such 
debts, obligations, and liabilities of every kind and nature still con- 
tinne, notwithstanding these articles of union and consolidation ; 
but nothing herein contained shall prevent any valid debt, obliga- 
tion, or liability of either constituent company from being enforced 
against the property of the proper constituent company which by 
force of these articles becomes the property of the consolidated com- 
pany. The corporate existence of the respective constituent com- 


panies shall not absolutely cease ¢o instanti on the consummation of © 


the union and consolidation herein provided for, but shall remain 
a > aygames so far as necessary to carry out the intent and purpose 
thereo!l. 

Art. XI. These articles of consolidation shall go into effect and 

the consolidated company hereby formed shall come into ex- 
475 _istence upon the day on which a copy hereof is. filed in the 

Department of the Interior, as provided in the legislation of 
Congress in that behalf. 

Art. XII. The existing by-laws of the Union Pacific Railroad 
Company are hereby provisionally adopted, and shall apply to the 
company ary! formed until duly changed or repealed. 

Art. XIII. All books, vouchers, records, instruments of title, cash 
evidences of debt, contracts, and documents pertaining to the busi- 
ness or property of the said three companies parties hereto shall 
without delay be delivered to the proper officers of the consolidated 
company, and the said books, records, and papers shall be deemed 
and taken, ‘as far as necessary, as the records and books of said con- 
solidated company, and said books, records, vouchers, and papers 
shall be subject to the proper examination and inspection of all per- 
sons interested therein. 

Art. XIV. These articles may be amended and modified from time 
to time and in such manner as the holders of two-thirds of the stock 
of the consolidated company may direct or approve. 

Art. XV. This agreement shall be pastes on the part of the re- 
spective parties hereto by the proper officers and under the cor- 
porate seals of said companies. 

In witness whereof the said parties have caused their respective 
corporate seals to be hereunto affixed and the same to be attested 
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by their respective presidents and secretaries this the 24th day of 
January, 1880. 
[SEAL. ] THE UNION PACIFIC RAILROAD 
COMPANY, 
By SIDNEY DILLON, President. 


Attest: HENRY McFARLAND, Secretary. 


[SEAL. ] THE KANSAS PACIFIC RAILWAY 
COMPANY, 
By SIDNEY DILLON, President. 
Attest: A. H. CALEF, Secretary. 


476 [SEAL. ] THE DENVER PACIFIC RAILWAY 
| AND TELEGRAPH COo., 
‘By D. M. EDGERTON, President. 


Attest: D. H. MOFFATT, Jr., 
Acting Secretary. 


The Union Pacific Railroad Company has signified, and hereby 


signifies, its assent to and acceptance of the foregoing articles of 


union and consolidatiom January 24, 1880. 
[ SEAL. ] THE UNION PACIFIC RAILWAY 
| COMPANY, 
By SIDNEY DILLON, President. 


oo No. 3455. Filed Dec. 31, 1884. A.S. Thomas, clerk. 
f’t. 


477 Bill for Specific Performance. 
U.S. C. C., Dist. of Kan. 


Maria W. McALPINE et al. 
v8. 
Tue Union Paciric Raritway Co. 


The negotiations for an exchange of real estate between the plain- 
tiffs and the officers of the Kans. Pacific Railway Co. culminated, on 
the 28th of June, 1878, in the following order of the board of direct- 
ors of the company : 


Extract from Minutes of Board of Directors. mo 
Kansas Pacific Railway Company. 


St. Louis, June 28, 1878. 

Pursuant to call of president. 

Present: Messrs. Perry, Meier, Edgell, Treadway, Edgertun, and 
President Carr. | 

The president presented a form of deed to Maria W. McAlpine to 
25} acres of land in Wyandotte county in exchange for 2.7 (2:70) 
acres of land at the tie landing,in Wyandotte county, and ask 
for instructions in regard to signing the same. 
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On motion of Mr. Meier and seconded by Mr. Perry, it was re- 
solved that the exchange of said lands be made, reserving the right 
of way therein, and the deed of the company be properly executed 
and delivered to Maria W. McAlpine whenever the land to be con- 
veyed by her has been released from the tax claim therein and a 


proper deed made for the same as delivered. 

In my opinion this record of the board of directors measures & 
fixes the limits of the liability & obligation of the railroad company 
in thiscase. It authorizes the deed of the company for the 25} acres 
of land to be delivered to McAlpine whenever the land to be con- 
veyed by her has been released from the tax claim thereon and a 
proper deed made for the same. 

It does not appear that McAlpine in terms accepted this proposi- 

tion ; but, from the evidence and the action of the parties, I 
478 think an acceptance may be fairly implied. In a conversa- 

tion with Mr. enter they the attorney of the company, Mc- 
Alpine expressed the opinion that the best way for him to remove 
the tax claim would be to buy in the land at the ensuing tax sale - 
under the new law, which he subsequently did at an expense of 
several hundred dollars, and directly thereafter tendered perform- 
ance of the contract. The compary in the meantime remained in 
the quiet use and occupation of the Ferry tract. I think, from the 
evidence in the case, this renewal of the tax claim was made by 
pl’ffs because of the requirement of the company, and may be re- 
garded as part performance of the contract. 

At the time of making this contract the Kan. Pacific railway was 
in the hands of receivers, but their rights were merely temporary 
possessory rights, the title of the property remaining in the com- 
pany,and at the termination of the receivership I presume the 
possession was restored to the company. Lewis & Burnham, as 
trustees, held a mortgage on this 25} acres, which the parties agreed 
was to be released, and the deed which Mr. Carr presented to the 
directors was transmitted to him with such release by Mr. Devereaux; 
and I think a fair construction of that order is that McAlpine was 
to have a clear title to the land. 

In May, 1879, a consolidated mortgage, as it is called, was made 
by the Kan. Pacific Co. to Gould and Sage, as trustees, covering this 
25} acres, and in Jan’y, 1880, the consolidation of the Union Pacific, 
Kansas Pacific, and Denver Pacific railways was made, and together 
formed the defendant company. Of course the rights of Gould & 
Sage cannot be adjudicated in this case, as they are not parties; but 

it does appear that at the time of making said mortgage this 
479 order of June 28th, 1878, was a matter of record on the books 
of the company and unrevoked. McAlpine had got possession 
(rightfully or wrongfully) of the 25} acres and the company was in 
the use of the Ferry tract. Under this state of facts it is claimed 
by plaintiffs that Gould & Sage took with notice of their claim. 

The Kansas Pacific Company is not madea party to this suit, and 
assuming this to be a valid & subsisting contract as to the 25} acres, 
what are the liabilities of the defendant company in this matter? 
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To determine that question we will have to refer to the articles of 
consolidation. In article 8 each constituent company assigns and 
transfers to the consolidated company all its rights, privileges, prop- 
erty, real, personal, and mixed, all claims, demands, choses in action, 
and all property of every name and nature, &c.,to be held owned, & 
controlled by said consolidated company as fully and completely as 
the respective parties hereto can own, hold, use, or control the same. 
Then it adds: “ This assignment, transfer, sale, and conveyance is 
made to said consolidated corporation subject to all liens, charges, 
and equities pertaining thereto.” 

Now, it must be admitted that this land passed to the defendant 
company under this article. It is also true that all rights of the 
Kan. Pacitic Company in this contract with McAlpine passed to the 
consolidated company, and it could demand of plaintiffs a perform- 
ance thereof. 

And it seems to me it is equally apparent that defendant company 
- does not stand as a bona fide purchaser without notice. 

With this land passed also to the defendant Co. all the rights & 
equities of the Kan. Pacific in this contract, and the right to re- 
ceive the deed for the Ferry tract in exchange for the 25} acres. 

The whole and entire right, title, and interest & equities of 
480 the Kansas Pacific Co. in and about these lands and the right 
of action passed to the defendant company. Can thedefendant 
claim and receive the benefits of the contract—the full considera- 
tion—and repudiate the burdens and obligations attending it? I 
think not. (See Waterman on Specific Performance, sec. 512.) This 
is quite a different case from Whipple vs. U. P. Railway Co., 28 
Kan., 474. In that case it was sought by Whipple to charge the 
defendant company with a general judgment for unliquidated dam- 
ages for a personal injury received before consolidation & while the 
Kansas Pacific Company were operating the road. 

This case is a contract appertaining to specific real estate trans- 
ferred by the articles of consolidation to the new company, and 
while the first cl ause of art. 10 exempts the new company from lia- 
bilities for outstanding debts, obligations, and liabilities of the con- 
stituent companies the next clause reads as follows: “ But nothin 
herein contained shall prevent any valid debt, obligation, or liabil- 
ity of either constituent company from being enforced against the 
property of the proper constituent company which by force of these 
articles becomes the property of the consolidated company.” 

This clause expressly authorizes the enforcement of obligations 
and liabilities against the property of the constituent compani 
_ which passes under the consolidation to the new company. of 
course there can be no decree or money judgment rendered against 
the defendant company for the other land, but the pl’ff, Mrs. 
McAlpine, is entitled to a conveyance of the 25} acres, and, inas- 
much as she declares herself satisfied with a conveyance with usual 
covenants for quiet possession, I see no objection to granting such 

decree ( vs. Hoeckel, 58 Cal., 281; Waterman vs. S. P., 
481 rm to Wallace vs. McLaughlin, 57 IIl., 53), and it is so 
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Endorsed : No. 3455. McAlpine vs. U. P. Railway Co. Opinion. 
Filed Jan. 30, 1885. A.S. Thomas, clerk. 


482 Maria W. McALPINE and NIcu- 
oLas McA.pine, Complainants, 
v8. In Chancery. No. 34565. 
Tue Union Paciric Rartway Company, : 
Defendant. } 


Now, on this — day of ——, 1885, the above-entitled cause came on 
to be heard upon the pleadings and issues therein joined, the com- 
lainants appearing by James M. Mason, Henry Smith, John W. 
ay,and James A. Troutman, their attorneys, and the defendant 


appearing by John P. Usher, A. L. Williams, and Charles Monroe, 


its attorneys; and the court, having heard the evidence adduced hy 
both parties and the arguments of counsel, and being well advised 
in the premises, doth find for the complainants and that the allega- 
tions of the complainants’ bill are true; and the court doth further 
find that negotiations and an agreement were entered into by and 
between the complainants and the Kansas Pacific Railway Com- 
ny, by and through its president, general manager, general super- 
intendent, and attorney, for an exchange of certain lands owned by 
the Kansas Pacific Railway Company, viz., the northeast quarter of 
section twenty-seven, township eight south, of range nine east, one 
hundred and sixty acres, in Pottawatomie county, Kansas, and 
twenty-five and one-quarter acres hereinafter described, for a certain 
tract of land containing two and seventy-hundredths acres herein- 
after described, then owned by the complainant, Maria W. McAl- 
ve that in pursuance of said negotiations and agreement said 
aria W. McAlpine and Nicholas McAlpine, her husband, executed 
and delivered to John P. Devereaux, attorney for said Kansas Pa- 
cific Railway Company, their certain deed of conveyance to 
said Kansas Pacific Railway Company, containing covenants of 
seizen, warranty, and title of and to said two and seventy- 
hundredths acres, part of the Wyandotte Ferry tract; that 
afterwards and on June 25, 1878, the Kansas Pacific Rail- 
way Company, by and through its board of directors, 
483  by‘order duly passed and entered upon its records, authorized 
and directed that the exchange of the twenty-five and one- 
quarter acres of land hereinafter described for the two and seventy- 
hundredths acres hereinafter described be made, and that a deed 
properly executed and delivered for said twenty-five and one-quar- 
ter acres to the said Maria W. McAlpine whenever the said Maria 
W. McAlpine should cause the said two acres and seventy-hun- 
dredths of an acre to be released from a certain tax claim thereon 
and deliver to said Kansas Pacific Railway Company a proper deed 
therefor; that the complainants claimed that said tax claim was in- 
valid and void; that there was not, in terms, an acceptance of said 
conditions, but that there was an implied acceptance thereof; that, 
in a conversation with John P. Devereaux, McAlpine suggested that 
the best way to remove said tax claim would be to purchase said 
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premises at the ensuing tax sale under the new law then in force; 
that complainants did afterwards purchase said premises at such tax 
sale, because of the requirements of Kansas Pacific Railway Company, 
at a cost of ounal lantel dollars, and tendered to said Kansas 
Pacific Railway Company performance of the contract for exchange 
of said lands. 

And the court doth further find that at the time of the negotia- 
tions and agreement hereinbefore mentioned and fora long time 
prior thereto, by permission of the owners of said Ferry tract of 
and, the Leavenworth, Pawnee and Western Railroad Company 
and the Kansas Pacific Railway Company, respectively, had the 
use and occupation of the said two and seventy-hundredths acres, past 
of said Ferry tract, at or near the ferry landing at Wyandotte, Kan- 
sas; that at the time of making said contract the Kansas Pacific Rail- 

way Company wasin the handsof receivers, but their rights were 
484 merely temporary possesscry rights, the title of the property 
remaining in the railway company,and at the termination of 
the receivership the possession was restored to the railway company. 
The court further finds that Lewis and Burnham, as trustees, held 
a mortgage, dated Oct. 2nd, 1876, executed by the Kansas Pacific 
Company to secure the payment of $1,500,000 debt of the company, 
evidenced by 1,500 of its bonds of $1,000 each, on the twenty-five 
and one-quarter acres and other lands which the parties agreed was 
to be released as to the 25} acres, and the deed which Mr. Carr, the 
president of the railway company, presented to the directors was 
transmitted to him with such release by Mr. Devereaux, and that 
McAlpine was to have a clear title to the land. The court further 
finds that on May Ist, 1879, a consolidated pe was made by 
the Kansas Pacific Railway Company to Gould and Sage, as trustees, 
to secure the payment of 30,000,000 of dollars debt of said company, 
to be paid May Ist, 1919, and that said twenty-five and one-fourth 
acres was embraced with other property in said mortgage ; that in 
January, 1880, the consolidation of the Union Pacific Railway Com- 
any, Kansas Pacific Railway Company, and the Denver Pacific 
ilway and Telegraph Company was executed and made and 
formed the defendant company, and that said mortgages were duly 
recorded ; that at the time of making said mortgage to Gould and 
Sage said order of June 28, 1878, was a matter of record on the 
books of the Kansas Pacific Railway Company and unrevoked ; that 
McAlpine was in possession of the twenty-five and one-fourth acres 
and the Kansas Pacific Railway Company was in the use of the 
Ferry tract. 

And the court further finds that under article eight of the articles 
of consolidation of the Union Pacific Railway Company, Kansas 
Pacific Railway Company, and Denver Pacific Railway and Tele- 

graph Company each constituent company assigned and® 
485 transferred to the consolidated company all its rights, privi- 
leges, property, real, personal, and mixed, all claims, de- 
mands, abe in action, and all property of every name and nature 
to be held, owned, and controlled by said consolidated company as 
fully and a ed as the respective parties thereto can own, hold, 
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use, or control the same, and that sucli assignment, transfer, sale, 
and conveyance was made to said consolidated corporation, subject 
to all liens, charges, and equities pertaining thereto. 

And the court further finds that under and by virtue of said 
articles of consolidation the Union Pacific Railway Company, the 
defendant herein, acquired and became possessed of all the property, 
rights, and seer of the constituent companies, respectively ; that 
the Union Pacific Railway Company, the defendant herein, at the 
time of said consolidation, was charged with notice of the contract 
appearing upon the books of the Kansas Pacific Railway Company, 
and was not a bona fide purchaser of the property of the constituent 
company without notice of the rights and equities of the complain- 
ants therein ; that the record of the proceedings of the board of 
directors of June 28, 1878, measures and fixes the limits of the lia- 
bility and obligation of the defendant railway company ; that it 
authorizes the deed of the railway company for the twenty-five and 
one-quarter acres of land to be delivered to Maria‘W. McA Ipine 
whenéver the land to be conveyed by her was released from said tax 
claim thereon and a proper deed made for the same; that such con- 
ditions were complied with as required by the railway company, and 

ch compliance was part performance of the contract on the 
part of the complainants. The court further finds that the 
twenty-five and one-quarter acres of land passed to the de- 
fendant company under said articles of consolidation; that all 
rights of the Kansas Pacific Railway Company in said contract 

with McAlpine passed to the consolidated company, and 
486 it could demand of the plaintiffs a performance thereof; that 

with the land passed also to the defendant company all the 
rights and equities of the Kansas Pacific Railway Company in said 
contract and the right to receive the deed for the Ferry tract in ex- 
change for said twenty-five and one-quarter acres of land; that the 
entire right, title,and interest and equitiesof the Kansas Pacific Rail- 
way Company in and about said lands and the rightof action passed 
to the defendant company ; that the defendant company received and 
receives all the benefit of said contract, the full consideration, and 
cannot repudiate the burdens and obligatious attending it; that 
article ten of said articles of consolidation expressly authorizes the 
enforcement of the obligations and liabilities against the property 
of the constituent company which passed to the new company under 
the articles of consolidation; that on the 15th day of August, 1879, 
the Kansas Pacific Railway Company sold to one Henry Blanke 


‘the quarter section of land in Pottawatomie county, viz., the N. E.. 


} of section No. 27, town. 8,range 9 east, of the 6th principal meridian, 
for $576, and that said Blanke is and was in possession of said land 
under his purchase at the time of the commencement of this suit, 
and that there can be no decree or money judgment rendered against 
the defendant company for the before-mentioned one hundred and 
sixty acres of land, and that the complainant, Maria W. McAlpine, 
is entitled to a conveyance of the said twenty-five and one-fourth 
acres, with the usual covenants for quiet possession. 
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It is therefore ordered, adjudged, and decreed that the defendant, 
The Union Pacific Railway Company, do specifically perform the 
said contract for exchange of lands according to the foregoing 
487 findings of fact and of law, and that on or before the — day 
of , 1885, the said defendant make, execute, acknowledge, 
and deliver to the complainant, Maria W. McAlpine, in due form of . 
law, a deed of general warranty, with the usual covenants of seizen, 
warranty, and title, forthe following-described lands, to wit: 
Commencing at the quarter-section corner on the line dividing 
sections two (2) and three (3), township eleven (11) south, in range 
twenty-five (25) east, in Wyandotte county, Kansas, thence east five 
(5) chains and nineteen (19) links to a stake on the right bank of the 
Missouri river; thence up said river along the bank thereof north 
10° 49’ east four (4) chains and fifty-nine (59) links; thence north 
40° 12’ east still along said right bank of said river fifteen (15) 
chains and thirty-one (31) links to a stake on the right bank of said 
Missouri river; thence west fifteen (15) chains and fifty-one (51) 
links to a stake; thence south nineteen chains and thirty-two (32) 
links; thence east five (5) chains and seventy-two (72) links to the 
place of beginning, containing twenty-five and one-fourth acres, more 
or less, less the right of way of the Missouri River Railroad Com- 
pany therein, and upon the delivery of said deed tosaid Maria W. Mc- 
Alpine by said respondent| the complainants either redeliver to the 
Union Pacific’ Railway Company, the respondent herein, the con- 
veyance heretofore executed by them and filed as evidence herein 
and marked Exhibit “ W,” and for that purpose said complainants 
are authorized to detach and withdraw from the files of said evi- 
dence herein said exhibit by making out and substituting therefor 
a full and complete copy thereof, with all its indorsements, in the 
place of said Exhibit “ W ” and attach the said copy to said evidence 
as a substitute therefor, or that, if said respondent compary shall so 
elect, that in lieu of said Exhibit “ W ” the said complainants 
488 make and deliver to the respondent company at said time a 
new deed and conveyance of said property described in said 
Exhibit “ W ” of the same general form and covenants and executed 
and acknowledged by the complainants in due form of law. : 
And it is further ordered, adjudged, and decreed that as to so 
much of the allegations and prayer of complainants’ bill as demands 
a specific performance for the conveyance of the quarter section of 
land in Pottawatomie county, Kansas, therein mentioned, to wit, the 
northeast quarter of section twenty-seven (27), in township eight (8) 
south, range (9) nine east, or asks or demands remuneration therefor, 
either in damages or otherwise, and as to any funds or legal title 
which may be claimed to be held in trust by said respondent company 
or any and all remedy whatever as to the said quarter section said 
complainants are allowed and permitted to withdraw their suit 
therefor without cost, and complainants, as to said quarter section 
of land, by leave of the court, now dismisses ds bill without preju-' 
dice to a future action. 
And it is ordered, adjudged, and decreed that by this decree, find- 
ings, and conclusions complainants are in nowise concluded, but still 
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retain as undetermined all questions connected therewith and may 
enforce their proper remedy for the same, either in law or equity, as 
may hereafter seem to them just and expedient. 

And it is further ordered, adjudged, and decreed that in default of 
the said complainants and respondent, respectively, making, execut- 
ing, acknowledging, and delivering said deeds and conveyances as 
above provided, then that this decree stand as such deeds, convey- 
ances, and transfer of titles, respectively, according tothe provisions of 
the statutes of Kansas in such cases made aud provided, and that said 

deeds, conveyances, and this decree have the effect in law and 
489 uity to transfer to and vest in the respective grantees thereto 

all the title of the respective grantors or their assigns as fully as 
the same was vested in them or either of them on the 28th day of 
June, 1878, and that the complainants have and recover of and from 
the defendant, The Union Pacific Railway Company, the cosis of 
this action, taxed at the sum of — dollars and — cents, and therefor 
let execution issue. 

And it is further ordered, adjudged, and decreed that all rights 
and equities of the mortgagees, viz., Lewis and Burnham and Gould 
and Sage, of the 25}-acre tract and of all persons interested in the 
trusts created by the mortgages mentioned and referred to in this 
decree are reserved to them the same as though the decree had 


never been entered. 
' C. G. FOSTER, Judge. 


And the defendant now here in open court prays an appeal to the 
Supreme Court of the United States from the above and foregoing 
decree, which is allowed and upon entering into bond for the prose- 
cution of such appeal in the penal sum of five hundred dollars, J. P. 
Usher, as security, who, ds such surety, is approved. 

C. G. FOSTER, Judge. 


Endorsed: No. 3455. Nicholas McAlpine and wife vs. The Union 
Pacific Railway Co. Decree. Filed Mar. 4, 1885. <A. S. Thomas, 
clerk, by Frank J. Thomas, deputy. 


490 In the Circuit Court of the U.S. for the District of Kansas. 


NicnoLtas McALpIneE and Wire, Complainants, 
| v8. 
Tue Union Pactric Rattway Company, Defendants. 


This cause having come on for trial and tried and a decree in favor 
of the complainants having given notice of an appeal from said de- 
cree, the parties, to save unnecessary expense, have agreed that ab- 
stracts of certain mortgages or deeds of trust given and read in evi- 
dence by the defendant need not and shall not be copied at length in 
the record of.this cause, but that abstracts of said mortgages shall 
constitute and be a part of the record in lieu and stead of the mort- 


gages entire. The following are abstracts of the said mortgages: 
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Article VI is as follows: ‘ 

Article6. The said lands herein mortgaged and for which no con- 
tracts of sale are now subsisting may be sold by said company upon 
such termsand prices as shall be approved of in writing by said trus- 
tees, and such sale or sales may be for cash or on credit, or partly for 
cash and partly on credit, but all moneys received thereunder shall 
be paid over to said trustees, and whenever full payment shall have 
been made to said trustees of the full price of any lands contracted 
to be sold as aforesaid, including interest on all deferred payments, 
said trustees, or one of them, shall release such land from the lien 
of this mortgage and join in conveying the same to the purchaser 
thereof, but it 1s expressly declared to be the true intent and mean- 
ing of these presents that no sale or conveyance by said compan 
shall direct the lien of this mortgage unless one of the trustees shall 
join in such sale or conveyance or execute a release of said lands. 


491 Mortgage by the Kansas Pacific Railway po ekane called 
funding mortgage, to William J. Lewis and Cyrus B. Burn- 
ham, trustees, dated Oct. 2, 1876. 


1st. This mortgage, after reciting the execution of four mortgages 
by said company, one dated March 1, 1866, to J. E. Thompson and 
H. M. Alexander, of lands granted by Congress to said company 
between the 140 “and 240” mile posts west from Missouri river, to 
secure the payment of 500 bonds of said company of $1,000.00 each, 
one-half thereof paid, the other half payable ten years after the 
date of said mortgage. 

2nd. A mortgage of said company, dated July 1, 1870, styled first 
land-grant mortgage, to Messrs. Meier and Stewart, of all the lands 
granted by the United States to said company in aid of the construc- 
tion of its railway from the Missouri river to the 380 “ mile post,” 
therefrom excepting lands occupied for right of way, depots, and 
other purposes incident and convenient to the working of said road, 
subject to the said mortgage of March 1, 1866, and excepting all 
lands contracted to be sold by the company prior to that date, to 
secure the payment of 4,000 of the bonds of said company, amount- 
ing to two million dollars, with interest as therein specified. - 

3. A mortgage of said company of August 23, 1871, styled second 
land-grant mortgage, to Messrs. Mier and Enshn, of the same lands, 
comprised in a mortgage of July 1, 1870, before mentioned, to secure 
the payment of 1,500 bonds of $1,000 each, with interest, subject to 
the said mortgages of March 1, 1866, and July 1, 1870, with excep- 
tions as in said mortgages are excepted. 

Said mortgage to Lewis and Burnham recited that the company 


had contracted to sell certain of the larids granted as aforesaid be- 


fore the execution of said mortgages of July 1, 1870, and 

492 August 23, 1871, and that said lands subject to the said con- 
tracts of sale remained vested in said company. 

Said mortgage to Lewis and Burnham also recited that said Kan- 


sas Pacific Company did, January 7, 1874, execute its mortgage to - 


John P. Devereux of all the lands and premises comprised in and 


6 ‘ ‘ 
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described by the second schedule thereunder written, to secure the 
sum of $10,000 as therein provided. The said funding mortgage 
then goes on to recite that the earnings of said company have been 
and were insufficient to pay the expenses of the company and the 
interest on its funded debt, and that the company has resolved to 
fund said debt by issuing funding bonds to the amount of $1,000,000.00 
to enable the company to liquidate and fund the same and to secure 
said bonds by the mortgage and pledge of all the land contracts, 
&c. And the said funding mortgage, after reciting the execution 
of said funding bonds, declares that, in consideration of the prem- 
ises and in order to secure the payment of the principal and interest 
of the said funding bonds, did grant, convey, transfer, and assign 
unto the said Lewis and Burnham, as trustees, all and singular the 
congressional lands in the hereinbefore-recited mortgages mentioned, 
together with all eontracts for the sale thereof and all purchase- 
money or bills receivable belonging — or due said company in re- 
spect thereof; also all the lands comprised and descri in the 
second schedule under said mortgage written, being the lands mort- 
gaged to John P. Devereaux as aforesaid to secure the payment of 
$100,000.00 of said lands in said schedule No. 2, is the identical 25}- 
acre tract which the complainants demanded in exchange for the 
so-called Ferry tract,and which the court, by its decree, has ordered 
the defendants to convey to complainants by deed with warranty, 

as in said decree appears. 
493 By said funding mortgage said Lewis and Burnham were’ 

to have and hold all and singular the said lands, &c., the 
said 25}-acre tract being part thereof, to secure the payment to the 
holders of the said 1,500 bonds to become due October 1, 1879 ; said 
mortgage contains 21 separate articles declaring and limiting the 
trusts created thereby. This is the same mortgage referred to in the 
correspondence of J. P. Devereux with Robert E. Carr, as elsewhere 
in the testimony appears. 

2. 


Mortgage by the Kansas Pacific Railway gan ee y to Jay Gould and 
Russel Sage, trustees, dated May 1, 1879, called and known by the 
name of first consolidated mortgage. — 


This mortgage recites the execution by the company of aJl the 
mortgages mentioned in the funding mortgage to Lewis and Burn- 
ham with the exception of the Devereux mortgage—eight in all— 
executed by said company to secure its bonds, amounting to upwards 
of 20,000,000 of dollars, in which debt are embraced the $1,500,000 
secured by the funding mortgage and then unpaid, as by said mort- 
gage to Gould and Sage was recited. In said consolidated mort- 

age it is recited and declared that the Kansas Pacific Company 

ad resolved to consolidate its entire funded debt and to provide 
means for the further extension of its railroad, and to accomplish 
such objects by issuing one series of bonds secured by said mortgage, 
intended to be known as consolidated first-mortgage bonds, to the 
amount of 30,000,000 of dollars, to enable the company to effect such 
consolidation and conversion, and to provide funds for the purposes 
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aforesaid, and to secure the payment thereof by the mortgage and 


pledge of all its railroad, rolling stock, &c., lands and land con- 
tracts, &c. . 
The mortgage then goes on to recite that the company had con- 
tracted with Dillon, Sage, and Villard for the exchange and 
494 conversion of 4,745,400 dollars of its. bonds secured the 
mortgages recited for 3,400,000 dollars in amount of said con- 
solidated first-mortgage bonds, said consolidated bonds by the terms 
thereof tv become due May 1, 1919. Interest warrants attached for 
interest due May 1st and November Ist of each year, at the rate of 
6% per annum, and said company by said mortgage, among all its 
other property, granted, bargained, and sold to the said Gould and 
Sage the 25}-acre tract of land for which this suit was brought, and 
is more particularly described in the decree. 

By said mortgage there was conveyed to the trustees all and sin- 
gular the lands mentioned and described therein, together with the 
said 25}-acre tract, to stand seized and of the lands, &c., 
upon the trusts in the 29 articles of said mortgage set forth and con- 
tained. Article 1 is as follows: 

Article 1. Until default shall be made in the payment of any 
principal or interest secured by these presents the said company 
shall possess, manage, use, and enjoy its said lands, land contracts, 
bills receivable, railways and rolling stock, and the appurtenances 
thereto, and branches and extensions of said railway, and all other 
property of every description now owned or acquired, or at any time 

ereafter owned or acquired, subject to the trusts of these presents, 
as fully and freely as it this indenture had not been made, but shall 
not dispose of said lands or receive the purchase-moneys thereof ex- 
cept as herein provided. Article 6 is as follows: 

Article 6. The said lands herein mortgaged, and for which no 
contract of sale are now subsisting, may be sold by said company 
until said trustees shall take ion of same, upon such terms and 
prices as shall be approved of in writing by said trustees, and such 

sale or sales may be for cash or on credit, or partly for cash 
495 and partly on credit, but all moneys received thereunder 

shall be paid over to said trustees ; and whenever full pay- 
ment shall have been made to said trustees of the full price of any 
lands contracted to be sold as aforesaid, including interest on all de- 
ferred payments, said trustees or one of them shall release such land 
from the lien of this mortgage, and join in conveying the same to 
the purchaser thereof, but no sale or conveyance by said compan 
shall divest the lien of this mortgage unless one of the trustees shall 
join in such sale or conveyance or execute a release of said lands, 
unless such sales shall be made by virtue of the provisions of one 
of the prior mortgages upon said lands hereinbefore recited, in 
which case it is hereby expressly declared that the receipt or re- 
lease of a trustee of any such prior mortgage shall discharge the 
lien of these presents. 

The parties agree that the foregoing contains all the statements 
of facts necessary to be stated and known to show what effect, if any, 
said mortgages should or ought to have had with the court in de- 
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termining the merits of this cause, and contains a statement of all 
the facts that are necessary to be stated in the further hearing of 
this cause if an appeal shall be taken, and the same will be entered 
of record as a part of the evidence of this cause. 

It is further stipulated and agreed that the defendant, upon the 
trial of this cause, after proving the signatures of McAlpine thereto, 
read in evidence letters of said McAlpine to J. P. Devereux, of July, 
18, 1880, March 16, 1881, April 2, 1880—which the clerk will copy 
as a part of the record of this cause; that, upon demand of com- 
plainants, defendant produced extract from minutes of the board of 

directors of the Kansas Pacific Railway Company, with at- 
496 ___ testations thereon and attached, which were read in evidence 
without objection, and the clerk will copy the same with the 
other testimony in this cause, and make the same a part of the record. 

It is also agreed that a copy of the articles of consolidation be- 
tween the Union Pacific Railroad Company, the Kansas Pacific Rail- 
way Company, and the Denver Pacific Railway and Telegraph Com- 
pany, with the certificate of the Secretary of the Interior, were read 
in evidence without objection, and the clerk will transcribe the same 
in the records of this cause. 

It is also agreed that the defendant, upon calling of this cause for 
trial and upon the setting of the same down for hearing, moved the 
court to suppress all of the depositions and parts of depositions em- 
braced and contained within brackets and Dems marked upon said 
deposition, which the clerk in the record will maintain, which mo- 
tion the court overruled ; that the reason assigned for the suppress- 
ing of said depositions and parts of depositions was that the testimony 
was incompetent, irrelevant, immaterial, and hearsay, and especially 
did the defendant claim that each and all statements contained in 
the deposition of John P. Devereux of transactions and conversa- 
tions between him and N. McAlpine was incompetent testimony, 
and all testimony of McAlpine of statements, confessions, or adinis- 
sions of said Devereux were incompetent, because there was no proof 
that Devereux was authorized to make such statements; and as to 
all and every part of the testimony, oral or documentary, embraced 
within the brackets, when the same were offered in evidence the de- 
fendant objected thereto because the same was irrelevant and incom- 
petent testimony, and the foregoing the clerk will also enter of record. 

For all this the counsel and solicitors of the respective parties 

have signed their names, and the judge trying the cause wit- 
497 nesses the approval of the foregoing statements by his signa- 
ture and orders this to be made part of the mcnsha 
JOHN W. DAY, 
For Plaintiffs. 
J. P. USHER, 
For Deft. 
Approved : 
C. G. FOSTER, Judge. 


Endorsed: No. 3455. Abstracts of certain mortgages & deeds. 
Filed Nov. 4, 1885. A. S. Thomas, clerk, by Frank J. Thomas, 


deputy. 
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498 Supreme Court of the United States. 


Tue Union Paciric Rattway Company, Appellant, 
V8. 
Maria W. McALPInE and Nicnortas McArpine, Appellees. 


Know all men by these presents that I, J. P. Usher, of Lawrence, 
Douglas county, Kansas, am held and firmly bound unto Maria W. 
McAlpine and Nicholas McAlpine, of Wyandotte county, Kansas, in 
the sum of five hundred (500) dollars, to be paid to the said Maria 
W. McAlpine and Nicholas McAlpine, their executors or adminis- 
trators ; to which payment, well and truly to be made, I bind myself, 
my heirs, executors, and administrators, firmly by these presents. 

Sealed with my seal and dated this 11th day of March, 1885. 

Whereas the above-named Union Pacific Railway Company hath 
taken an appeal to the Supreme Court of the United States to re- 
verse the decree rendered in the above-entitled action by the circuit 
court of the United States for the district of Kansas: 

Now, therefore, the condition of this obligation is such that if the 
above-named Union Pacific Railway Company shall prosecute its 
said appeal to effect and answer all costs oa damages, including 
just damages for delay, if it shall fail to make good its appeal, then 
this obligation shall be void; otherwise to remain in full force and 


virtue. 7 
J. P. USHER. [seat.] 


Endorsed: No. 3455. The Union Pacific Railway Company vs. 
Maria W. McAlpine & Nicholas McAlpine. Appeal bond. The 
within bond and surety is hereby approved this 12th day of March, 
1885. C.G. Foster, judge. Filed March 12,1885. By Frank H. 


Holt, deputy. 


499 Uwnitep States or AMERICA, \ on 
District of Kansas, aly 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing 
to be a true, full, and correct copy of and from the records of all the 

roceedings had in said court in the suit of Maria W. McAlpine and 
Nicholas cAlpine vs. The Union Pacific. Railway Company, No. 
3455 in said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 22nd day of July, A. D. 1885. 


hae Seal of the Circuit Court of the United States, 


District of Kansas, 1862 
A. S. THOMAS, Clerk. 


Endorsed on cover: Kansas C.C.U.S. No.400. The Union Pa- 
cific Railway Company, appellant, vs. Maria W. McAlpine and Nich- 
olas McAlpine. Filed October 15, 1885. 
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1 Stipulation. 
In the Supreme Court of the United States. 


THE Union Pactric R’y Co., Appellant, 
v8. 
Maria W. and Nicnotas McArpine, Appellees. 


It is hereby agreed and stipulated by and between the parties in 
this cause that a patent in due form from the United States to Isaiah 
Walker was executed of the tract of land known as the “ Ferry Tract,” 
in the bill in this cause described, said tract being one of the pieces 
of land which is the subject-matter of controversy in this cause, and 
which plaintiffs allege and claim was agreed to be exchanged for 
the twenty-five and one-quarter acres of land north of Wyandotte, 
Kansas, and for the quarter section of land in Pottawatomie county, 
Kansas, in plaintiffs’ bill described. 

It is stipulated and agreed that this patent was in evidence upon 
the trial of the above-entitled cause in the court below, but by inad- 
vertance or misadventure the same is not in the record, and the 
patent is mislaid or lost, and it is agreed that the appellees may file 
a certified copy of said patent in this cause, and the same shall be 
read and held to be a part of the record. 

Whereas certain correspondence hereafter set forth was at the 

time of taking the testimony to be used in this cause and at 
2 the trial mislaid and secondary evidence was given in regard 
to it by J. P. Devereux; said correspondence has since been 
found, of which the following are copies: 
“Kansas Paciric RaILway, 
“ PRESIDENT’S OFrFIce, St. Louis, Aug. 5, 1878. 
“Jno. P. Devereux, Esq., att’'y, Kansas City. 

“ Dear Sir: I have searched faithfully for the deed to McAlpine 
sent down by you for execution, but I cannot find it so far, and it 
may be necessary to change it under the resolution of the board 
passed at last meeting; copy enclosed. I will execute the deed in 
accordance with it as soon as prepared. 

“Resp’y yours, D. M. EDGERTON, V. Pres’t.” 


“It was resolved ‘that the exchange of said lands be made, re- 
serving the right of way therein, and the deed of the a aa be 
properly executed and delivered to Maria W. McAlpine whenever 
the land to be conveyed by her has been released from the tax claim 
thereon and a proper deed made for the same is delivered.’” 


“ Wyanporre, Ks., Sept. 25, 1878. 
“ Jno. P. Devereux, Esq., Denver, Col. 
“D’r Sir: As requested by you, I enclose herewith Mr. — 
ton’s letter with copy of resolution passed by the board. It will be 
impossible to have the tax claim released before next spring or 
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summer sometime. As it will be so long before the requirements 
of the resolution can be complied with, you will be kind enough to 
return to me at your earliest convenience our deed to the land re- 


* ferred to, which was deposited with you for safe-keeping, and oblige, 


N. McALPINE.” 


3 Now, it is agreed by the parties to this suit that this original 

correspondence, being the letter of D. M. Edgerton, vice-pres’t, 
dated August 5, 1878, covering the resolution of the board of direct. 
ors of appellant company, also the letter of N. McAlpine, one of the 
appellees herein, of September 25, 1878, shall be read and consid- 
ered as part of the evidence in this cause with the same effect as if 
said letters and resolution had been submitted to the court below 
and contained in the transcript in this cause; all which is agreed, 
and this stipulation and accompanying exhibits, when filed with the 
clerk of the Supreme Court, shall be taken and held to be a part of 
the record in this cause, and the clerk shall cause the same to be 
printed, if need be, to the end that the practice and rules of the court 


may be observed. 
I. P. USHER, 
Fi 


“Very resp’ly yours, 


For Appellees. 
WM. M. SPRINGER, 


For Appellees. 


At the instance of Mr. Mason, for the appellees, the following is 
added : 


This stipulation shall not be taken or construed to be an agree- 
ment to reopen the cause for the admission of new testimony creat- 
ing a necessity for the remanding of the cause to the circuit court. 


I. P. USHER, 
For Appellant. 

JAMES M. MASON, 
For A “8. 

WM. M. SPRINGER, 
For Appellees. 

D. J.B. L. | 
4 DEPARTMENT OF THE INTERIOR, 


GENERAL LAND OFFICE, 
Wasuineton, D. C., Sept. 26th, 1888. 


I, T. J. Anderson, acting Commissivner of the General Land 


7 


4 
s 
; 


“ 


; 


Office, do hereby certify that the annexed copy of a patent, dated | 


Sept. 16, 1862, in favor of Isaiah Walker, is a true and literal exem- 


_ plification from the records of this office. 


Tn testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to he affixed, at the city of Washington, 
on the day and year above written. 

[Seal United States General Land Office. ] 


T. J. ANDERSON, 
Acting Commissioner of General Land Office. 
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5 Wyandotte Reserve, “ naga Ferry Tract” of 4 Acres, No. 285 
on t. 


The United States of America to all to whom these presents shall 
come, Greeting: 


Whereas, pursuant to the provisions of the 2nd, 3rd, and 4th arti- 
cles of the treaty concluded on the 3lst January, 1855, between the 
commissioner on the part of the United States and the Wyandotte 
tribe of Indians, a return, bearing date 14th April, 1859, from the 
Commissioner of Indian Affairs has been made to the General Land 
Office, embracing a transcript, entitled “ Wyandotte Reserves, Incom- 

tent Class, Book B,” designating the several tracts or parcels of 

and awarded to the heads of families and to individuals of the 
said tribe, the said tracts or parcels of land being land down on 
the plat connected with said book, bearing date the 22nd February, 
1859, at Wyandotte City, Kansas, and certified by the United 
States Commissioner and the commissioners for the Wyandottes 
as the “ plat of the subdivisions of the lands belonging to the Wy- 
andotte tribe of Indians, situate in the forks of the Missouri and 
Kansas rivers,” exhibiting the allotments assigned to each family 
and individual adjudged by “said commissioners” to be actual 
members of the Wyandotte Nation at the date of the ratification of 
the treaty of January 31st, 1855, according to the laws, usages, and 
customs thereof, and that the lines represented thereon “have 
been surveyed and marked on the ground and the corners of the 
allotments established in the manner customary in the Govern- 
ment surveys; ” 

And whereas said “ Book B” contains also the description of the 
“reservation for the Methodist Episcopal Church and the Methodist 
Episcopal Church South, and the reserve of four acres of land at 
and adjoining the Wyandotte ferry, in accordance with the provis- 
ions of the treaty of January 31st, 1855;” and whereas the “ Wyan- 
dotte Ferry tract” above mentioned, as described in said Transcript 
Book B, is laid down on the plat aforesaid as No. 285, the said allot- 
ments of land and “ Wyandotte Ferry tract ” being situated in what 
is known as the “ Wyandotte Reserve,” in Kansas, said reserve being 
the tract of country situate in the fork of the Missouri and Kan- 
sas rivers, which was purchased by the “ Wyandotte Nation” from 

the “ Delaware Indians,” the aforesaid “ Wyandotte Ferry 
6 tract,” which is laid duwn on the plat as aforesaid, being 

bounded and described as follows, to wit: “ Commencing two 
and a half poles east of the southwest corner of the northeast quar- 
ter of the northeast quarter of section ten, in township eleven south, 
of range twenty-five east, thence north thirty degrees east fifty- 
nine and three-quarters poles; thence east nine and a quarter poles 
to the northwest bank of the Kansas river; thence up along said 
bank south thirty degrees west eighty poles to a point on a rock 
marked W. F.C. (Wyandotte Ferry Company); thence west nine and 
a quarter poles; thence north thirty degrees east twenty and a quar- 
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ter poles to the beginning,” containing four acres, being in frac- 
tional section ten, in township eleven south, of range twenty-five 
east, of the sixth principal meridian in the State of Kansas; and - 
whereas from returns on file in the General Land Office, bearing 
date August 24, 1861, and September 7, 1861, from the office of In- 
dian Affairs, Department of the Interior, it appears the aforesaid 
“four-acre ferry tract,” reserved by the second article of the Wyan- 
dotte treaty aforesaid, concluded on the 31st January, 1855, was soid 
on the fifteenth day of September, one thousand eight hundred and 
fifty-six, in accordance with the requirements of said treaty, to 
“Tsaiah Walker, at Wyandotte,” for the consideration of seven thou- 
sand dollars, which has been paid, and that the said sale has been 
approved, embracing the said four-acre ferry tract, and “also the 
right of the Wyandottes in said ferry across the Kansas river as they 
existed at the date of said treaty,” concluded on the 31st January, 
1855, with the Wyandottes: 

Now, know ye that the United States of America, in considera- 
tion of the premises and pursuant to the provisions of the treaty 
aforesaid, have given and granted and by these presents do give 
and grant the tract or parcel of land above described, “and also the 
right of the Wyandottes in said ferry across the Kansas river, as they 

existed at the date of said treaty,” concluded on the 31st Jan- 
7 uary, 1855, with the Wyandottes, unto said Isaiah Walker and 

to his heirs and assigns forever; to have and to hold the said 
tract or parcel of land, “and also the right of the Wyandottes in said 
ferry across the Kansas river, as they existed at the date of said 
treaty,” concluded on the 31st January, 1855, with the Wyandottes, 
with the appurtenances, unto the said Isaiah Walker and to his 
heirs and assigns forever. 

In testimony whereof I, Abraham Lincoln, President of the United 
States, have caused these letters to be made patent and the seal of 
the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this sixteenth 
day of September, in the year of our Lord one thousand eight hun- 
dred and sixty-one, and of the Independence of the United States 
the eighty-six. 

By the President: 

ABRAHAM LINCOLN, 
By W. O. STODDARD, Secretary. 


[L. s.] I. N. GRANGER, 
Recorder of the General Land Office. 
8 [Endorsed:] Supreme Court U. S. 1888, October term. 


No. 128. The Union Pacific Railway Co., app’t, vs. Maria W. 
McAlpine ef al. Stipulation of counsel & addition to record. 
{Stamped:] Office Supreme Court U. S. Filed Oct. 6, 1888. 
James H. McKenney, clerk. 


IN THE 
SUPREME COURT OF THE UNITED STATES. 


THe Union Paciric Raitway Company, et 
against 
Maria W. McAtpine and Nicno.as McALpine, Ap- No. 400. 
pellec-. 


Stipulation. 


It having been brought to the attention of the attorneys in this 
cause for appellant and appellee- that there has been a clerical mis- 
tuke made in the transcript of the record filed by the clerk of the 
circuit court of the district of Kansas in this cause, to wit, that in 
copying the original deed of Nicholas McAlpine and Maria W. Me- 
Alpine, his wife, and Isaiah Walker and Marvy, his wife, to the Kan- 
sus Pacific Railway Company, dated 25th of March, 1878, and found 
on page- 218 and 219-220 of the printed record, and indexed in said 
printed record as found on page 360 of the original record, the name 
of Maria W. McAlpine does not appear to be signed to said deed ; 
yet it appears by a certified copy of the original document on file 
in the office of the said clerk that said instrument did bear her sig- 
nature : 

Now, therefore, we, the attorneys and solicitors and counsel of 
both appellant and appellee-, hereby agree and stipulate that the 
certified copy of the said deed, to which is appended this stipula- 
tion, shall be filed as a sup-lement to the record of this cause as a 
correction to the same, and it is agreed and stipulated that said 
record may be corrected so as to show that said Maria W. McAlpine 
did sign her name to said deed. 

It is also stipulated that the articles of union and consolidation 
of the Union Pacific R. R. Co., Kansas Pucifie R’y Co., & Denver 
Pacific R’y & Tel. Co. were filed in the office of the Secretary of the 


Interior Jan’y 26th, 18880. 
JOHN F. DILLON, 


Att’y for Appellant. 
JAMES M. MASON, 
Attorney for Appellees. 
WM. M. SPRINGER, 
Attorney for Appellees. 


[Endorsed :] Supreme Court U.S. 1888, October term. No. 128. 
The Union Pacific Railway Company, app’t, vs. Maria W. McAlpine 
etal. Stipulation amending record. 

[Stamped :] Office Supreme Court U. S. Filed Dec. 3, 1888. 
James H. McKenney, clerk. 
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No. 400. 


IN THE U.S. SUPREME COURT. ~ 


THE UNION PACIFIC RAILWAY COM- 
PANY, Appellant, 

vs. No. foo. 4 

MARIA McALPINE AND NICHOLAS “ea 

McALPINE, Appellees. 


a 


— 


. P. USHER, 
Solicitor for Appellant. 
JOHN F. DILLON, 
A. L. WILLIAMS, 
Of Counsel. 
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IN THE U.S. SUPREME COURT. 


THE UNION PACIFIC RAILWAY COM- | 
PANY, Appellant, 
v8. 
MARIA McALPINE AND NICHOLAS 
McoALPINE, Appellees. } 


BRIEF FOR APPELLANT. 


’ 

Tus is an appeal from a decree of the Circuit Court of 
the United States for the District of Kansas. 

The suit was brought in the State court January 22, 1881, 
(record, pp. 1 to 6,) and was removed into the Federal court - 
April 11, 1881; (record, pp. 34 to 37.) 

Afterwards, complainants obtained an order from District 
Judge Foster giving leave to replead or to file an amended 
bill, (record, p. 97,) which was filed May 22, 1882; (record, 
pp. 98 to 105.) 

This bill superseded the former bill, making it unneces- 
sary to notice or comment on that bill. 

The bill is entitled “Maria W. McAlpine and Nicholas 
McAlpine, complainants, against The Union Pacific Railway 
Company, defendant ;” and in the introductory part thereof 
avers that the defendant, in 1878 and 1879, operated a line 
of railroad in Wyandotte county, Kansas, under the name 


of the Kansas Pacific Railway Company. That afterwards, 
about February 1, 1880, it changed its name to that of the 
Union Pacific Railway Company, under a consolidation 
made pursuant to acts of Congress between the Union 
Pacific Railroad Company, the Kansas Pacific Railway 
Company and the Denver Pacific Railway and Telegraph 
Company. The answer admits and avers the consolidation, 
(record, p. 108,) and the articles of consolidation in evidence 
(record, p. 288) establishes this fact beyond all cavil or dis- 
pute. 
_ Thus it is admitted by the parties, and proved, that the 
"defendant company was created February 1, 1880. Before 
that time it did not exist. 

Assuming that the averments in the bill well and suffi- 
ciently allege that the defendant is a Federal corporation, 
yet— 

THIS ACTION CANNOT BE MAINTAINED AGAINST THIS 

DEFENDANT, BECAUSE — 
It is founded on an impossibility. The bill avers that in 
April, 1878, the defendant was seized and possessed of a 
certain twenty-five-acre tract of land, which it agreed to ex- 
change with plaintiff for two and seventy-hundredths acres 
of land. To compel a performance of this alleged agreement 
_ by defendant, this suit was brought. 

The bill avers that the complainant and defendant (the 
defendant acting under the name and style of the Kansas 
Pacific Railway Company) entered into an agreement whereby 
defendant should convey this twenty-five-acre tract and one 
hundred and sixty acres of land in Pottawatomie county, for 
the two and seventy-hundredths acres of land in Wyandotte ; 
being the so-called “Ferry tract.” That in the making of 
said agreement, the defendant acted through its agent J. P. 
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Devereux, Mr. Carr, Mr. Edgerton and others, its authorized 
agents, who were authorized to enter into the agreement. 

All through the bill the averments are that the contract 
for the exchange of lands was made with the consolidated 
company defendant, in 1878, nearly two years before the 
defendant existed. All the alleged defaults, commissions 
of wrong and omissions of duty are alleged to have been 
done and suffered by the consolidated company, defendant. 
The Kansas Pacific Railway Company, one of the constit- 
uent companies, is in no sense or aspect of the case a party 
to the suit. 

Plaintiffs aver that in April, 1878, they entered into 
possession of the twenty-five-acre tract by the consent and 
direction of the defendant. That in that same year they 
tendered and delivered to the defendant, a deed of the Ferry 
tract, and a release for use of the same; that the deed was 
returned; but they aver that they bring into court a good 
and sufficient deed of warranty of said Ferry tract to the 
defendant, which they ask defendant to accept, and to exe- 
cute to complainant deeds of warranty of the lands, which 
they aver defendant agreed to convey. 

Upon this state of the case the contention of the defend- 
ant is that this suit cannot be maintained against it. That. 
by complainant’s own showing it did not have any exist- 
ence until long after the transactions detailed in the bill, 
occurred. 

It may be concluded from the averments in the bill that 
the complainants, at some time before the consolidation of the 
several companies named, out of which defendant was created, 
were in treaty with the Kansas Pacific, one of the constituent 
companies, for the exchange of the lands in question; yet 
there is no averment that it was so. The averments all are 
that the agreement was with the defendant; that it had the 
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land which complainants claim, with the power and right to 
exchange and convey, and that defendant did agree to con- 
vey, and broke the agreement. The complainants must stand 
by or fall with their bill. If they could invoke the answer 
of defendant or the articles of consolidation, with the hope 
of enabling them to maintain their standing in court, neither 
affords them a particle of aid. The answer avers the con- 
solidation as alleged by complainants, and denies that the de- 
fendant ever contracted as alleged. The tenth article of the 
consolidation agreement (record, p. 292) expressly provides 
_ for the continued existence of the constituent companies with 

the obligation of liability for the performance of all their 
obligations and declaring that the property transferred by the 
agreement to the defendant should be subject to be applied 
to the satisfaction of such obligations. It follows that if it 
was true that the Kansas Pacific Company contracted with 
complainants in manner as it is alleged the defendant did, the 
action must necessarily have been brought against the Kansas 
Pacific Company, whose right and duty it would be to de- 
fend. This defendant could not be madea party for any 
other purpose than to release its title to the land, if the court 
in a proper action should adjudge and decree against the 
Kansas Pacific Company. 

The foregoing propositions seem so sound and irrefutable, 
that it is first presented with the expectation that if the court 
shall approve, the decree will be reversed and the bill dis- 
missed. 

It sometimes happens that in causes where it appears that 
the complainant has a good cause of action, but cannot have 
a decree because of a want of proper parties, the court will 
hold the cause over until the necessary and proper parties are 
brought in. ( Anon., 2 Atk. 15; Jones vs. Jones, 3 Atk. 111.) 
This is not such a case. If the Kansas Pacific Railway 
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Company had been the defendant, no decree could have 
passed against it. 

To avoid delay and have the controversy settled, it is pro- 
posed to show that though the Kansas Pacific Company were 
a party defendant, no decree could pass against it. 

1. Because the record does not show that the complainants 
and that company ever entered into any valid agreement for the 
exchange of the lands in question, or into any agreement what- 
ever for the exchange of the lands. 

2. Because the record does not show that the complainants 
had title to the so-called “ Ferry tract,” which the railroad com- 
pany was bound to accept, but on the contrary, it appears that 
their title was uncertain and questionable. 

3. Because, though it should appear there was a valid con- 
tract for the exchange of the lands between the complainants 
and the Kansas Pacific Company, the complainants did not 
perform or offer performance of the same in manner and form 
so as to entitle them to maintain an action against said com- 
pany. 

In discussing the foregoing propositions, it is to be re- 
marked in the outset, that the complainants do not claim or 
pretend in their bill that they hold or ever held any 
writing, or that any writing was ever made between the 
parties evidencing the pretended contract. To avoid the 
effect of the statute for the prevention of frauds, pleaded 
by defendant, (record, p. 109,) complainant filed in the cause 
a series of paragraphs as and for amendments to the bill. 
They are set out on pages 113 to 118 of the record, and 
numbered from 10 to 16 inclusive. This paper defendant 
moved the court to strike from the files; (record, p. 121.) 
The motion was overruled by Judge Foster; (record, p. 123.) 
This decision was error, and the cause ought to be consid- 
ered as though the paper was not a part of the record. 
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Nevertheless, the paper gives some insight into complain- 
ants’ views of their cause, and the grounds upon which 
they hoped to avoid the effect of the statute. 

On page 114 is found a paragraph marked “XI.” Itisa 
curiosity in pleading, and for convenience is here set out: 


. “XI. That the covenants and agreements above mentioned 
are witnessed by a correspondence between the said plaintiffs 
and the agents of said company, extending through several 
years, and various documents, records walk writings, which, 
when brought together, compile, as plaintiffs allege, a very fair 
article of agreement, duly signed by the duly authorized agents 
of said defendant company and sufficient to satisfy the rea- 
sonable requirements of the statute of frauds; van | in addi- 

, tion thereto the said contract existing by said correspondence 
and writings above mentioned is very completely supple- 
mented by various oral agreements, colloquies and conversa- 
tions, and verbal stipulations, making in all a complete and 
sufficient agreement and covenant, with possession and part 
performance, to satisfy and silence sufficiently the require- 
ments of said statute of frauds.” 


It will be seen by this paragraph that the complainants 
did not pretend to have any written agreement for the ex- 
change of the lands in question; but complainants allege 
that by reason of certain correspondeuce with the agents of 
the company, and various documents, records and writings, 
which, when brought together, compile a very fair article 
of agreement, the reasonable requirements of the statute of 
frauds are satisfied. Then the article goes on to state that 
the said correspondence and writings were supplemented by 
various oral agreements, colloquies, conversations and verbal 
stipulations, making a complete and sufficient agreement and 
covenant, with possession and part performance, to satisfy 
and silence sufficiently the requirements of the statute of 
frauds. 

Now the statute of frauds of Kansas among other things 
provides (sec. 6, chapter 43, Compiled Laws of 1885): 

“No action shall be brought whereby to charge a party 
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- . . Upon any contract for the sale of lands, tenements 

or hereditaments, or any interest in or concerning them 

: unless the agreement upon which such action 

be brought, or some memorandum or note thereof, shall be 

in writing, and signed by the party to be charged therewith, 

? — other person thereunto by him or her lawfully an- 
orized.” 


Complainants seem to acknowledge the force of this stat- 
ute, and so they comfort themselves by stating that there 
was a correspondence between them and the agents of the de- 
fendant, and that there were writings and oral agreements, 
colloquies, conversations and verbal stipulations, making a 
very fair article of agreement, sufficient to avoid the statute. 


Now there is no statement in the bill setting out any agree- 
ment in writing, nor is there any reference to any such sup- 
posed agreement. The complainants hope to establish an 
agreement sufficient to take their case out of the statute of 
frauds, by certain letters passing between the agents of the 
company, and between Mr. J. P. Devereux and Nicholas 
McAlpine, one of the complainants. There is a vast amount 
of irrelevant matter in the record, but it was not convenient 
or practicable to eliminate it. 

The material matter in the record is found in the testi- 
mony of T. F. Oakes on page 81. It appears from the 
deposition of Mr. Oakes that he had been in the employ of 
the Kansas Pacific Railway Company from the summer of 
1863 to November 15, 1876, when he entered into the em- 
ployment of Greeley and Villard, who were appointed re- 
ceivers, by the court, of the railroad and property of that. 
company. (See record, pp. 78 and 79.) Robert E. Carr was 
the President of the Kansas Pacific Railway Company, and 
General Manager of the receivers. February 26, 1878, Mr. 
Carr wrote to Mr. Oakes as follows, (p. 81:) 
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Orriczs oF GeNERAL MANAGER FOB THE 
Sr. Louis, Feb. 26, 1878. 


“T,. F. Oaxes, G. 8.—Dear Sir: Respecting the settle- 
ment for right of way with McAlpine, I beg to say you can 
settle with him upon basis of nce 9 op Ba lot of land be- 
longing to company above Wyandotte, about 25 acres, for his 
Walker Ferry tract; that we will also, in addition, give him 
one hundred and sixty acres of land, to be selected by him 
out of lands of the company, the appraised price of which 
does not exceed five Nsom ar § dollars; back taxes and claims 
on all to be satisfactorily cleared up. 

“ Respectfully, Ros. E. Carr.” 


“J. P. D.: Go ahead with this—T. F. 0.” 

The letters “G. S.,” appended to the name of T. S. 
Oakes above, stand for the words General Superintendent, 
which Mr. Oakes testified that he was. 

There is a memorandum at the bottom of this letter in 
these words: “J. P. D.: Go ahead with this.—T. F. O.” 
J. P. D. are the initials of John P. Devereux, a lawyer 
in the employ of the receivers, as will appear from his 
deposition, presently to be referred to. Mr. Oakes, after 
referring this letter to Mr. Devereux for action, does not 
seem to have much more to do with the matter. It ap- 
pears from the testimony of Mr. Oakes that he verbally 
communicated to Mr. McAlpine the proposition of Mr. 
Carr, and that the same was verbally accepted, and that 
the matter was turned over to Judge Devereux to be con- 
summated by preparing for execution the proper writings. 

Turning now to the deposition of Mr. Devereux, commenc- 
ing on page 11 and extending to page 34, it will be found 
that upon investigation Mr. Devereux learned that the Ferry 
tract was incumbered by several thousand dollars of taxes 
assessed against it. (See Mr. Devereux’s testimony, page 12, 
and his letter to Mr. Oakes, dated April 16, page 30.) In 
that letter he stated that the taxes and their accretions in the 
way of penalties, were some four thousand dollars. Devereux 
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wrote that he was of the opinion that the tax sale was illegal ; 
that McAlpine claimed that it was, and refused to pay the 
special tax. (See Mr. Devereux’s letters on pages 27 and 28.) 
He wrote further, that McAlpine proposed to convey by war- 
ranty deed, and desired the company to accept such deed. 
The letter to Mr. Oakes advising him that McAlpine re- 
fused to pay the tax, is dated April 1st, 1878. 

It appears from the testimony of Mr. Devereux, that he 
prepared a deed from the complainants and Isaiah Walker 
and wife of the Ferry tract, to the Kansas Pacific Railway 
Company. This was done sometime in the latter part of 
March. The deed is in evidence, and purports to have been 
made upon the 27th of March, 1878. It was acknowledged 
by Walker and wife on the 27th of March, 1878. The deed 
is set out on pages 218 and 219 of the record. It is not 
signed by Maria W. McAlpine; although on the 14th of 
June, 1878, it appears from the certificate upon the deed that 
Nicholas and Maria McAlpine appeared before the register 
of deeds, J. S. Clark, and acknowledged the execution of the 
deed. But this acknowledgment does not make it her deed, 
for by the laws of Kansas the deed should have been signed 
by her. (See section 7, chapter 22, Compiled Laws of 1885, 
page 206.) "he section reads as follows: 

“All deeds or other conveyances of lands, or of any estate 
or interest therein, shall be subscribed by the party granting 
the same, or by his lawful agent or attorney, and may be ac- 
knowledged or proved, and certified in the manner herein 
prescribed.” 

Thus it appears from the testimony of Devereux referred 
to, that he must have prepared this deed before the 26th of 
March and before he had notice from McAlpine that he 
would not pay the tax lien upon the Ferry tract. That deed 
must have been returned to McAlpine, because he signed the 
same, and on the 14th day of June, 1878, acknowledged it 
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before the Register of Deeds. After this he handed the 
deed to Mr. Devereux, and now claims that Devereux had 
the right to receive that deed for the company, and that by 
the deed the complainants executed the alleged contract, on 
their part. Yet on September 15, 1878, he addressed a letter 
to Mr. Devereux in which he stated that the deed was depos- 
ited with him for safe keeping, and required Devereux to re- 
turn the deed to him. (See this letter, in stipulation of the 
parties for amendment and correction of the record, which 
letter is hereinafter set out.) On December 12, Mr. Dev- 
ereux replied that he returned the deed to him. (See bottom 
of page 30 of record.) 

Thus any claim that by virtue of this deed, a contract 
had been made for the exchange of lands, and partial 
performance, falls to the ground. All claim based upon 
this deed is but a mere pretext. It does not appear that 
the railway company was notified in any way of the trans- 
action. It was a matter between Nicholas McAlpine and 
J. P. Devereux, and according to McAlpine’s own idea of 
it, the deed was deposited with Devereux for safe keeping, 
and not as an act of part performance of the alleged con- 
tract. 

As to the letter of Mr. Carr to Mr. Oakes: Mr. Carr was 
the President of the Kansas Pacific Company, but as such 
he was without authority to make for and in behalf of the 
railway company, the alleged agreement. Neither was he 
authorized to confer the power to make the agreement, upon 
Mr. Oakes. Moreover, the letter does not purport to be an 
agreement between the company and McAlpine. [If it shall 
be claimed and the claim acknowledged, ( which cannot be,) 
that the letter was the act of the railway company, and that 
the railway company was bound by the authority conferred 
by Mr. Carr upon Mr. Oakes, yet the claim of McAlpine 
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would not be advanced a particle, because there is no pre- 
text that Oakes ever executed any agreement for the com- 
pany with McAlpine, or made any memorandum or note in 
writing, on behalf of the company, with McAlpine, so as to 
avoid the statute of frauds. All that Oakes did was to 
refer the matter to Mr. Devereux, and if it can be supposed 
that Oakes had the power under the letter to turn the 
matter over to Mr. Devereux to conclude the trade, (which 
he had not, and of which there is no evidence,) Devereux 
did not make at any time, in behalf of the company, any 
contract, note, or memorandum in writing, with McAlpine, 
whereby the effect of the statute of frauds was avoided. All 
that occurred between Oakes and McAlpine was verbal and 
oral, and so was all that occurred between Devereux and 
McAlpine. While it is true that certain correspondence 
occurred between Devereux and McAlpine, and between 
Devereux and Oakes, yet none of that correspondence be- 
tween Oakes and McAlpine, or Devereux and McA\pine, 
contained any statement amounting to a contract or agree- 
ment. 

McAlpine, in his deposition, commencing on page 190 and 
and ending on page 199, has submitted a great number of 
letters, which may be supposed to be all the correspondence 
that he had with Devereux and Smith, the superintendent, 
respecting the company or its affairs. He seems to have had 
correspondence about a lot for a church, about a tract of land 
which the company purchased of a Mr. Kerr; that he was 
once Treasurer of the county of Wyandotte and was gracious 
with the company about the payment of its taxes. The ob- 
ject of introducing all this stuff, plainly was in the hope of 
showing that he was a confidential friend of the company, 
and had on various occasions conferred favors upon the com- 
pany. In general, the entire mass of matter introduced by 
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McAlpine is rubbish. The record shows (page 230) that 
the defendant objected to all this testimony detailing conver- 
sations between himself and Devereux, between himself and 
Lyford, between himself and Oakes, and between himself, 
Carr and Smith. The defendant also objected to each and 
every of these exhibits referred to by him and attached to 
his deposition, because the same were irrelevant, insufficient 
and immaterial, and not evidence to support any issue in the 
cause. The objections set out on pages 230 and 231 are re- 
newed, and must be considered in determining this cause. It 
seems to be enough here to say that throughout the whole 
mass of testimony in this cause there is not one word in 
writing between the company and the McAlpines showing 
that there was ever any contract between the company and 
complainants for the exchange of these lands. 

If the McAlpines shall attempt to designate out of the 
whole mass any written statement, note or memorandum of 
the company showing a contract for the exchange of these 
lands, it will be found to be a weary and fruitless effort; yet 
it is for them to show such fact if in reality it exists. 

But it was said upon the hearing, that while no such 
agreement in writing could be found, yet there were oral 
statements about it which were counted upon in the para- 
graph of the bill before set out, and that these statements 
and the correspondence, together with the possession of the 
property by the parties, made a very fair article of agreement. 


NOW AS TO THE POSSESSION. 


It appears from the testimony of Mr. Arthur, (page 53,) 
that in April, 1878, himself and McAlpine were in possession 
of this twenty-five-acre tract of land under a lease. That 
lease is set out on page 41 of the record. By the terms of 
the lease it was to terminate upon the first of June, 1877, or 
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at any date when the Kansas Pacific Railway Company 
wished to possess itself of said premises. This exhibit is _ 
proved by Mr. Arthur on page 53 and page 55, and it was 
proved and put in evidence by Mr. McAlpine. 

No possible doubt can be raised that McAlpine was in 
possession under the lease when Mr. Carr wrote his letter, 
and when he had the conversations with Devereux. 

Mr. McAlpine proved by a Mr. Bagley, that in the month 
of March, 1878, he rented this land of McAlpine; that the 
last of March or first of April, 1878, he commenced plow- 
ing the land, and that Arthur also commenced plowing. 
After he had plowed a month or two weeks, or a week, 
McAlpine told Bagley that he had about closed the trade, 
and then he told him he had closed the trade, and for him to 
go ahead with the plowing. 

It cannot be denied or doubted that McAlpine was in 
possession under the lease, and though he managed to get 
Arthur to abandon the joint possession with him, yet that 
did not avoid the lease, and so far as the record shows, he 
has remained in possession under the lease ever since. 


NOW FURTHER AS TO THE CHARACTER OF HIS POSSES- 
SION. 


Devereaux (page 23) denies that he ever assented to Mc- 
Alpine taking possession under the alleged contract; that 
he knew nothing about it except from McAlpine. On page 
24 he testified he had no authority to enter into any negotia- 
tion for the exchange of land; that he did not at any time 
or in any way or manner make any contract with McAlpine 
for the exchange of these lands; and Oakes testified (page 
85) that McAlpine did not take possession up to the time 
he left the service of the receivers, in 1878; and again, on 
page 86, that out of abundant caution he declined to permit 
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any seeming consummation of the trade until the macadam 
tax was removed. Oakes was in the service of the receivers 
of the company until April, 1878; (record, p. 79.) 

So much, then, for the pretended part performance of the 
contract for the exchange of lands by the taking posses- 
sion of the twenty-five acre tract by McAlpine. | 


NOW AS TO THE POSSESSION OF THE FERRY TRACT. 


We claim that is a subterfuge and pretext. On the sec- 
ond of April, 1880, before the bringing of this suit, McAl- 
pine wrote to S. T. Smith, (record, p. 198,) stating that 
Devereux had informed him that the company had declined 
to close the purchase and sale of lands which he and Dever- 
eux entered into over two years before. Here his claim is 
that he made the contract with Devereux; but by reference 
to the testimony of Devereux before cited, it will be seen 
that Devereux denied making any contract with him; he 
testified that he never made any contract with him. Then 
McAlpine goes on to state: “At that time the exchange of 
‘lands was considered desirable by your people, as you had 
“been using my land for several years for steamboat land- 
“ing and wharfage, and still use it, without rendering com- 
“pensation for the use of it. Will you please inform me 
“when it will be convenient for your railroad company to 
“remove their track and come to a settlement for the use 
‘of the land.” | 

This Ferry tract which complainants claim the railroad 
company took possession of, appears by the maps and plats 
inserted in the record at pages 218, 274, and 275, and 
other testimony, to be a strip of land lying adjacent to the 
Kansas river, and stretching north beyond the mouth of 
that river near to the Missouri river. It does not appear to 
be bounded by the Missouri river. Nor is there any testi- 
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mony showing that the Missouri river formed the boundary 
of this so-called Ferry tract at any time. There is a strip 
of land, as shown by the map, one and twelve one-hun- 
dredths acres, lying along between the Ferry tract and the 
Missouri river, and that appears from the testimony and 
maps to be a part of the two and seventy one-hundredths 
acres of land which McAlpine proposed to exchange. Now 
there is no proof found in the record that this strip of an acre 
and twelve one-hundredths is an accretion to the Ferry tract, 
and it is to be gathered from McAlpine’s testimony, and so 
it will appear from the map, to be about one hundred and 
thirty-three feet wide; and it was upon that strip and along 
up the Missouri river, that the steamboats and other craft 
navigating the river landed. The testimony of McAlpine 
and other witnesses who testified upon the subject is, that 
all the territory from the mouth of the Missouri river, north 
up the Missouri river for a great distance, is, and always has 
been, open ground, and that boats have been accustomed to 
land all along that frontage. It was not and is not disputed, 
that from the commencement in 1863, steamboats landed 
along the levee, and occasionally on this strip between the 
Ferry tract and the river, freight for the railway company, 
and received freight from the company; but it is emphat- 
ically denied that the railway company ever had or claimed 
any exclusive dominion over this Ferry tract, or any of the 
ground along the river front, except such as was given by 
the city of Wyandotte. (See the deed of the city, on page 226 
of the record.) 

Challenge is given to complainants to show by the testimony 
that the railroad company ever claimed any dominion over 
this Ferry tract. 

McAlpine, it is true, testified that the railroad company did 
have such dominion, but when he came to be interrogated as. 
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to its dominion, he was compelled to say ( page 236) that a 
portion of the tract has always been open; other portions of 
it have been occupied by dwellers as well as the railway com- 
pany part of the time prior to the exchange of lands ; and that 
since that time i has been occupied almost exclusively by the 
railway company. 

It will be observed that this answer was not responsive to 
the question. The question was: “ During all the time that 
you have known this property, has not the Ferry tract, all the 
way down from the ferry and up the Missouri along the 
levee, been open, vacant ang uninclosed, over which the peo- 
ple of the town and vicinity, and persons handling boats and 
freight, to be delivered to and from, have passed and repassed 
with their teams and goods at pleasure?” His answer is 
equivocal ; but he nowhere pretends that the railway company 
has ever inclosed the land or claimed any dominion over it ; 
and when he declares that they have occupied it almost ez- 
olusively, he tacitly admits that the company has not had the 
sole occupancy of it. He testified that government boats 
landed most of the time opposite the Ferry tract; that there 
has not been any commerce by way of steamboats to any ex- 
tent in the transportation of merchandise and passengers, but 
only in the way of railroad ties and material, and that that 
business has been extensive; but very little during the past 
year. | 

Mr. Brinkerhoff, an employé of the company from the be- 
ginning, stated (page 259) that the boats landed anywhere 
from a short distance south of Minnesota avenue, up to the 


end of the east track, just as it happened; and though 


McAlpine testified in so many words that the railway com- 
pany had taken possession of the Ferry tract as its property, 
and had dominion over the same since April, 1878, yet upon 
cross-examination (pp. 235, 236) it appears that the Missouri 
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river front was open all the way from the mouth of the Kan- 
sas river, north to the northern boundary of the city, which 
must have been about one hundred and sixty rods, and that 
steamboats landed all along wherever it was most conveni- 
ent; that there were never any improvements or conveniences 
made for the handling of freight on that river: front. It 
was open to the commerce of the river and to the public. 
There is not a word of testimony in the record tending to 
prove that the railway company ever claimed any dominion 
over the Ferry tract, or the landing along the river front, 
from end to end. 

McAlpine’s claim was, that the company claimed the ex- 
clusive use of this Ferry tract for the landing, from their 
boats in the river, of its ties. Now the railway company 
obtained its ties upon contract. These contracts are set out 
on pages 266 to 282 inclusive. None of these contracts pro- 
vided for the’delivery of the ties upon this Ferry tract in 
controversy. Some of them expressly provided for the 
delivery of ties at Wyandotte, without stating at what place 
or point. 

The claim of the complainants that they were put in posses- 
sion of the twenty-five-acre tract, and that the railroad com- 
pany was put in possession by them of the Ferry tract, is 
wholly unproved and unfounded. The fact is, that the actual 
possession of those several tracts of land after the making 
of the lease to McAlpine and Arthur, remained precisely the 
same to the time of the trial of this cause, as when McAlpine 
and Arthur entered under the lease. There is not a particle 
of testimony that that lease was ever surrendered, or that the 
railway company was ever notified that McAlpine claimed to 
have been put in possession of the twenty-five acre tract of 
land. It is true he wrote a letter to Devereux, dated March 


23, 1880, in which he stated that he was in possession of 
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the twenty-five acre tract, and that the railway company was 
in possession of his land. On the 5th of February, 1880, 
he wrote a letter to Devereux in which this statement is 
found: “When you and I traded about two years ago, I 
“ fenced in the K. P. land and built a house upon it, sup- 
“ posing the land was mine, as I transferred my deed.” But 
on the 25th of September, 1878, the claim being that the 
trade was made on the last of March or the first of April, 
he wrote to Devereux to return him the deed, stating that it 
was deposited with him. for safe keeping. (See his letter set 
out on page 2 of the stipulation, and copied herein.) 

It is quite plain that McAlpine endeavored, by his let- 
ters of February 5 and March 23, 1880, to make com- 
plainants’ case appear very different from what the facts 
were. On the 13th of November, 1879, he wrote to Dever- 
eux (p. 31) that the macadam tax lien had been settled, 
that the title was then clear of incumbrance, and that S. 
T. Smith said a few days before that he was anxious to 
have old matters closed up; and then he goes on and says: 
‘‘How then shall we finish the trade? I am ready: are 
“you? Or shall each retain his own and call the trade 
“off? <A reply at earliest convenience will much oblige.” 

Then after he had brought this suit, March 16, 1881, 
(page 286) he wrote to Devereux, requesting him, when in 
St. Louis, to look up the papers he drew for R. E. Carr 
and D. M. Edgerton to execute, and “correspondence rel- 
“ative to our land trade, about which we had so much talk 
“and no cider.” So that even about that time, according to 
his own idea, the whole matter rested in talk and not in 
contract concluded. 

It appears that Mr. Devereux, some time before the 28th 
of June, 1878, prepared a deed for the company to exe- 
cute for this twenty-five acre tract of land, which must 
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have been about the time that complainants, the McAl- 
pines, acknowledged the execution of a deed for the Ferry 
tract before the Register of Deeds of Wyandotte county, 
(See pp. 219 and 220.) It is fair to presume that upon the 
lodging of that deed with Devereux, he prepared and sent 
a deed to the company to execute, upon which deed it ap- 
pears from the record the following action was taken on the 


28th of June, 1878, (p. 286 :) 
“ JUNE 28, 1878. 

“Pursuant to call of the president, the board of directors 
of the Kansas Pacific Railway Co. met at the office of the 
company, in St. Louis, on Friday, June 28th instant, at 2 
P. M. 

“Present: Messrs. Perry, Meier, Edgell, Treadway, Ed- 
gerton, and President Carr. 

“The president presented a form of deed to Maria W. 
McAlpine to 25} acres of land in Wyandotte county, in ex- 
change for 2.20 acres of land at the tie landing in Wyandotte 
county, and asked for instructions in regard to signing the 
same. 

“On motion of Mr. Meier and seconded by Mr. Perry, it 
was resolved that the exchange of said lands be made, re- 
serving the right of way therein, and the deed of the company 
be properly executed and delivered to Maria W. McAlpine 
whenever the land to be conveyed by her has been released 
from the tax claim thereon a a proper deed made for the 
same as delivered.” 


Upon the foregoing resolution Judge Foster based his 
opinion. His opinion commences on page 293 and concludes 
on page 296. He sets out the action of the board, and then 
says that the record of the board measures and fixes the lim- 
its of the liability and obligations of the railway company 
in the case. 

The resolution authorizes the deed of the company for the 
twenty-five and one-fourth acres of land, to be delivered to 
Maria W. McAlpine whenever the land to be conveyed by her 
has been released from the tax claim thereon, and a proper deed 
made for the same. He goes on to say that although McAl- 
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pine did not accept the proposition, yet his acceptance would 
be implied. He says that the company remained in the quiet 
use and occupation of the Ferry tract, which is not true. He 
says that the removal of the tax claim was made because the 
company required it, and he regarded it as a part performance 
of the contract. 

Now as to this resolution of the board, it did not amount 
to a contract in writing with McAlpine, or note-or memoran- 
dum of the contract. It conferred an authority upon the 
president of the company to execute the deed of the company, 
when certain tax liens should be removed. Nothing more 
can be made of it than if Mr. Carr had been the owner of 
the twenty-five acre tract, or had possessed an irrevocable 
power of attorney from the owner to execute a deed for it, 
and had said to McAlpine, “ When the tax incumbrance is 
“removed from the Ferry tract, and you make me a proper 
“deed for that tract, I will make you a deed for this twenty- 
“ five and one-fourth acre tract.” This would have been but a 
parol promise, and the resolution giving him authority, if he 
had communicated it to McAlpine and promised him a deed 
upon the performance of its conditions, was still only a parol 
promise, and before McAlpine obtained what he calls a re- 
lease, Carr was out of office. He had no longer any authority. 
The company had passed under other control ; Sidney Dillon 
was president, and the board of directors declined to make the 
exchange, affirming that there was no valid contract ; all of 
which the company has reaffirmed in its answer. 

Observe, that there is no testimony in the cause showing 
that the board of directors of the railroad company had any 
knowledge that Carr proposed to give the twenty-five and 
one-fourth acres of land and a quarter-section of land in Pot- 
tawatomie county for this Ferry tract. The resolution of 
the board does not prove it or admit of any such inference. 
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Plainly by the resolution, the board of directors expected the 
complainants would give the Ferry tract for the twenty-five 
and one-fourth acre tract; and not that the company would 
give in addition the one hundred and sixty acres in Potta- 
watomie county. 

Thus, if it were true in point of fact, that the resolution 
of the board furnished the measure of the company’s .lia- 
bility, as supposed by Judge Foster, it proves that the 
company never did propose to give the Pottawatomie lands 
in addition, or to authorize anyone to make such proposition, 
or to enter into any agreement to that effect; and so the 
minds of the parties did not meet as to what the trade 
should be. Everything between the parties was verbal ; 
there is not a word or syllable in the record, in writing, 
showing that any contract for the exchange was ever made. 

It is not deemed necessary to elaborate this point. If 
it be true that the right of recovery in this case is to be 
limited by the resolution of the board, it is absolutely true 
that the McAlpines, according to their own version of the 
affair, never proposed to give the Ferry tract. for the 
twenty-five and one-fourth acres of land; and it is sub- 
mitted that it is certain that the company never proposed 
to give anything more. To the very last the claim of the 
McAlpines is, that they were to have the twenty-five acres 
and a quarter-section of land in Pottawatomie county for 
the Ferry tract. It is so stated in the stipulation of the 
parties filed in this cause for the purpose of completing the 
record. Words would be wasted, and the time of the court 
unnecessarily consumed in maintaining the proposition that 
the minds of the parties did not meet, and it would only 
fatigue the court by the reference to authorities that in such 
case no contract existed which could be specifically enforced. 

Stress was and may again be laid upon the allegation 
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and claim that the possession of these properties was 
changed; but it has already been shown beyond refutation, 
that when the complainants alleged the contract was made, 
about the first of April, 1878, McAlpine was in possession 
of the twenty-five and one-quarter acre tract under a lease, 
and the character of his possession was never changed a 
particle to the knowledge of the railway company; neither 
was there ever any possession of the Ferry tract by the 
railway company. McAlpine, if he had dared, would doubt- 
less have gladly sworn that the company did have such 
exclusive possession, but he was constrained to qualify his 
statement by declaring that the company had almost exclusive 
possession. 

The evidence is not only as to the twenty-five and one- 
quarter acre tract, but also as to the Ferry tract. The use of 
the same after the date of the alleged contract remained pre- 
cisely as it had been before; as to the Ferry tract, it remained 
as it had been for many years; as to the twenty-five-acre 
tract, as it had been since the execution of the lease a year 
and more before; and if the record is searched and the testi- 
mony carefully examined, it will be found that there was no 
change of possession. There was no delivery of possession 
either formally or informally by the railway company of the 
twenty-five acre tract, or by the McAlpines of the Ferry 
tract. | 

McAlpine, it is true, swore that Devereux at the time of 
the alleged trade gave him possession of the twenty-five and 
one-quarter acre tract. But Devereux denied that, and swore 
that the only knowledge he had that McAlpine was in pos- 
session was derived from what McAlpine told him. Besides 
all this, Devereux was not authorized to give the possession 
of the land; and more than that, what he is supposed to have 
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said or done was incompetent testimony, as were all of the 
conversations between him and McAlpine. 

The proposition is not controverted that in cases of sales 
of land by parol, if the purchase money or part of it is paid, 
and possession by the vendor surrendered to the vendee, and 
the vendee enters and makes valuable improvements, such 
acts take the case out of the statute of frauds. But we have 
no such case here. The decisions of the courts upon this 
question are uniform, that if the vendee is already in posses- 
sion when the alleged contract was made, such possession 
cannot be invoked in support of the proposition of part per- 
formance of the contract. 


THE McALPINES DID NOT REMOVE THE INCUMBRANCE 
OR THE MACADAM TAX FROM THE PROPERTY. 

We are informed by the letters of Devereux put in evi- 
dence by McAlpine, (see letter dated April 16, page 30,) 
that the tax amounted to several thousand dollars—four or 
more. The sheriff’s deed in evidence (page 220) recites the 
amount of the judgment for that tax to be seven thousand 
sixty-seven dollars and five cents. 

This sheriff’s deed, set out in the record on page 220, 
forms the only evidence relied upon by the complainants to 
show that the property was relieved of the tax lien. By 
that deed, as before observed, the tax, interest and penalties 
amounted to seven thousand sixty-seven dollars and five 
cents, ( $7,067.05,) as found by the judgment of the court on 
the 13th of December, 1878. The resolution of the board 
was dated June 28, 1878. This sheriff’s deed is found on 
pages 220-222 of the record, inclusive. It appears by the 
deed on page 221, that a portion of this Ferry tract was 
sold to complainant Maria McAlpine for two hundred and 
twenty-six (226) dollars; and this was all the money that 


24 


was ever paid in satisfaction of the seven thousand and 
sixty-seven dollars which was charged against the property 
by the judgment of the court. 

Inasmuch as this deed will become an important factor in 
the decision of this cause, it is set out at length in the ab- 
stract. 

Before commenting upon it, it may be well to refer to the 
testimony of McAlpine. He admitted (page 223) that he 
had knowledge of the resolution of the board, while Edgerton 
was acting as president. This fact is perhaps better proved 
by the correspondence which took place between him and 
Devereux, found in the stipulation before referred to in 
the cause. In that correspondence a copy of the resolution 
is found. His letter covering that resolution is dated 
Sept. 25, 1878. (See abstract for copy of this letter.) 

It appears from this correspondence that McAlpine was 
advised of the action of the board by Edgerton’s letter of 
August 5, which Devereux must have submitted to McAl- 
pine, because McAlpine returned the resolution with his 
letter of Sept. 25. Hence it is fair to presume that Dev- 
ereux handed or forwarded to McAlpine the letter of 
Edgerton and a copy of the resolution; and the presumption 
is that McAlpine had notice of the resolution sometime in 
August or September, 1878. 

Up to this date he was confronted with the instructions of 
Mr. Carr that the trade would be made only upon condition 
that the property was relieved of all taxes. The resolution 
only continued that condition. But all was verbal. No 
writing signed by the company was ever delivered to 
McAlpine. 

Observe right here, that there is no sufficient description 
of the Walker Ferry tract, which was the consideration to 
be paid for the twenty-five and one-quarter acres. 
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In the letter of McAlpine of Sept. 25, 1878, he makes 
no mention indicating the way and manner in which he ex- 
pected to relieve the Ferry property of the tax incumbrance, 
nor does he make any promise to pay the taxes, but says 
it will be impossible to do it before the next spring or 
summer. He does not give any expression of an intention 
to discharge the tax lien. McAlpine testified ( page 172) 
that he wrote to Devereux April 4, 1878, (Ex. No.8 to 
Devereux’s deposition,) in which, among other things, “I 
“stated the way to get out of the unjust and illegal and 
“special tax lien, was to let the operations of the new tax 
“law take effect, when the land would be offered by the 
“sheriff to the highest bidder, then buy the title from 
“whoever bid it off for the price of a song.” 

Now his letter of April 4, 1878, (page 28,) contains no 
such statement, and it will not do to rely upon McAlpine’s 
statements for the facts. His interest and his imagination 
got the better of him. He exaggerates and misrepresents, 
and is not supported by the written evidence. Justice de- 
mands that the well-known rules of law should be applied 
to his testimony, and his whole testimony rejected unless 
corroborated by reliable testimony. 

But all this is incompetent and immaterial, and goes for 
nothing. Devereux had no authority to compromise the 
company by assenting to any such method of discharging 
the tax lien, or indeed by agreeing to anything in respect to 
the proposed exchange. There was no judgment then, nor 
is there any evidence that there was any suit pending to re- 
cover a judgment for the taxes. Whether the McAlpines 
instigated that suit, the record does not disclose, but it ap- 


pears from the recitals in the deed that there was a suit 


pending in December thereafter; that a judgment was 


obtained for upwards of seven thousand dollars, and by 
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this judgment the McAlpines are estopped to deny the 
validity of the lien. The sheriff’s deed is their evidence. 
They claim under it, and they are bound by its recitals. 
Probably it was supposed by McAlpine that by the statutes 
of Kansas, the necessity of introducing a transcript of the 
complete record upon which the sheriff’s deed was founded, 
showing that the court had jurisdiction, was obviated, and 
that the recitals in the sheriff’s deed were and are prima facie 
evidence of the acts recited. But for the statute it is clear 
that the entire record should have been produced and put 
in evidence. Assuming for the sake of the argument, how- 
ever, that the recitals in the deed show what was done, our 
remarks are directed to it. 

It will be observed that the granting part of the deed con- 
veys to Maria W. McAlpine a tract of land described as fol- 


lows : 


Commencing 2} poles east of the southwest corner of the 
northeast quarter of the northeast quarter of section 10, town- 
ship 11 south, range 25 east ; thence north 30 — east 59 
poles ; thence east 9} poles to the west bank of the Kansas 
river ; thence up the said river south 30 degrees west 80 poles ; 
thence west 9} poles; thence north 30 degrees east 20} + poles 
to the beginning, old Wyandotte Ferry tract, Wyandotte 
county, Kansas; less amount condemned for highway and for 
_ and railway purposes ; all in Wyandotte county, State 
of Kansas. 


In the preceding paragraph of the deed it will be seen by 
the recital that the land sold to McAlpine for two hundred 
and twenty-six dollars is described as follows : 


Commencing 2} poles east of the northwest corner of the 
northeast quarter of the northeast quarter of section 10, town- 
ship 11 south, range 25 east ; thence 30 degrees east 59# poles ; 
thence east 9} poles to the west bank of the Kansas river ; 
thence up said river 30 degrees west 8 poles; thence west 9} 


poles; thence north 30 degrees east 20} poles to the begin- 


ning, old Ferry tract ; less amount condemned for ferry. 
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It appears by a recital in the deed that after the return of 
the sheriff of what he had sold, the court ordered “the de- 
“scription of said land corrected so as to conform to the true 
“and correct description thereof, as 150 was intended. (See 
Journal ‘H,’ page 373, and the corrected description herein- 
after given.)” 

Thus it will be seen that the land sold was not the land 
conveyed. The land appraised and sold commenced forty 
rods north and east of the land conveyed. The courses and 
distances correspond with the plats or maps in the record. 
There were forty rods of land sold on the north or northeast 
end more than belonged to the Ferry tract, and forty rods on 
the south or southwest end belonging to the Ferry tract, 
omitted. 


But in any view that can be taken of the case, there is 
still another fatal objection to this sheriff’s deed. The 
statute of Kansas, (sec. 459, Compiled Laws of 1885, 
page 662,) then in effect since October 31, 1868, (see page 
605,) is as follows: 


“Sec. 459. The sheriff or other officer who, upon such writ 
or writs of execution, shall sell the said lands and tenements, 
or any part thereof, shall make to the purchaser as good and 
sufficient deed of conveyance of the lands and tenements sold, 
as the person or persons against whom such writ or writs of 
execution were issued could have made of the same at, or any 
time after, they became liable to the judgment. The deed 
shall be sufficient evidence of the legality of such sale, and the 
proceedings therein, until the contrary be proved, and shall 
vest in the purchaser as good and as perfect an estate in the 
premises therein mentioned as was vested in the party at, or 
after, the time when such lands and tenements became liable 
to the satisfaction of the judgment; and such deed of convey- 
ance, to be made by the sheriff or other officer, shall recite the 
execution or executions, or the substance thereof, and the names 
of the parties, the amount and date of rendition of each judg- 
ment, by virtue whereof the said lands and tenements were 
suld as aforesaid, and shall be executed, acknowledged and 
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recorded as is or may be provided by law, to perfect the con- 
veyance of real estate in other cases.” 


It will be seen that the foregoing section provides that the 
deed shall recite the execution or executions, and the sub- 
stance thereof, and the names of the parties. Now this deed 
recites that the Board of County Commissioners of Wyan- 
dotte county were plaintiffs, and L. Walker e al. were de- 
fendants. The act under which these proceedings were had 
was a special act, passed in 1877; (see page 69 of the Laws of 
Kansas of 1877.) The title of the act is, “An act in relation 
“‘to the collection of delinquent taxes on real estate bid off 
“ by counties and cities at tax sales, and providing for a sale 
“of such real estate.” 

The first section of this act provides that, “In all cases in 
“which real estate has been or shall be sold and bid in by 
“any city or county at any delinquent tax sale, and shall re- 
“main or shall have remained unredeemed and the certificate 
“of sale untransferred for the period of three years after 
“such sale, it shall be the duty of the attorney of such city 
“or county to file a petition containing a list of such real 
“estate in the office of the clerk of the district court of such 
“county, describing the lands, lots or pieces of ground on 
“which such taxes may be due and unpaid, and the amount 
“and the several levies of taxes thereon, as nearly as prac- 
“ticable, and giving the owner’s name, if known, together 
“with a prayer for the sale of the same, at judicial sale, for 
“the collection of such tax and the interest and penalty 
“thereon. “i 

Section five of the act provides as follows: “The petition 
“provided for in this act shall be entitled ‘The Board of 
“County Commissioners of county against —— (de- 
“scribing one lot or piece of ground and other property, and 


= 4 


“= 
: Pi ae he Se 


29 


“all persons having or claiming an interest therein,)’ or as 
“nearly in that form as may be convenient. - 

This sheriff’s deed describes L. Walker et al. as defendants. 
The complainants have given in evidence, and of course they 
are bound by the testimony, certain judgments in partition 
proceedings whereby it appears that Isaiah Walker, Amanda 
Rosebury, and Wesley Garrett, with Maria W. McAlpine, 
complainant, were at one time the joint owners of this land ; 
and it appears from the sheriff’s deed, found on pages 214 
and 215 of the record, that these lands were transferred to 
Maria W. McAlpine for six hundred dollars, which resulted 
from proceedings had in a suit in partition. This was on the 
21st day of October, 1874. 

Nicholas McAlpine, complainant, referring to this proceed- 
ing (page 167), described the way and manner in which his 
wife, Maria W. McAlpine, obtained, as he imagined, the title 
and control of the Ferry tract. This, by his own showing, 


_ was before October, 1876. 


Though the proceedings for the sale of the Ferry tract in 
court were practically proceedings in rem, yet the statute pre- 
scribed what those proceedings should be, and that the parties 
in interest should be named. By complainants’ own claim 
and showing, Mrs. McAlpine had been the owner of this 
property for a long time, and according to the testimony of 
N. McAlpine, complainant, his wife was in possession of the 
property. That in 1876 and 1877 he licensed persons to haul 
ice across it. 

We set out his statement on that subject (page 183) : 


“Ques. 45: In what way did you exercise control over and 
keep possession of the Ferry tract ? 

“Ans.: After we had sole ownership, latter part of 1872 till 
beginning of 1878, we sold rock —leased privileges to sand- 
men to land their boats to deposit on the bank building sand 
on the 2.70 acres; also to wood-choppers, to land driftwood 
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on same tract during the June rise in Missouri river; also to 
Philipp Hescher, Packer McGrew and others, to land and 
convey across it ice in the winter.” 


The proceeding for the sale of the land for taxes was not 
begun, certainly, until after the passage of the act above 
referred to, which was approved March 5, 1877; and we 
have no right to conclude that it was begun more than a 
month before the December term, 1878, as stated in sheriff’s 
deed. 

If the Kansas Pacific Railway Company had been the 
owner of the land and in possession in April, 1878, as 
McAlpine by his testimony strove to make it appear, that 
company should have been made defendant. It is very clear 
from this record that the company neither had title nor pos- 
session, because in 1878 the president of the company pre- 
sented to the board of directors a deed to be executed to 
Mrs. McAlpine for the twenty-five acre tract. The record of 
the company shows: “The president presented a form of 
“deed to Maria W. McAlpine for 25} acres of land in 
“Wyandotte county, in exchange for 2.20 acres of land at 
“the tie landing in Wyandotte county, and asked for in- 
“structions in regard to signing the same.” 

This statement shows that the exchange was yet to be 
made, and the resolution shows that there was a tax lien 
upon the Ferry tract, and the company would not consider 
any treaty for exchange until that tax lien was discharged. 
The claim of McAlpine for rent, the correspondence between 
himself and Devereux, and Devereux’s letters, all in evidence 
by McAlpine, show that McAlpine was claiming for himself 
and his wife, the possession and control of this property. 
From the whole scope and tenor of his testimony it appears, 
and he sought to make it appear, that this property, which 
had for years, and even up to the time of his testimony, been 
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vacant and open to the public, was, after the partition suits 
and the proceedings for the division of these lands, under 
his actual control and dominion, insomuch that the gatherers 
of driftwood and the haulers of ice were either to seek his 
license to pass over the land or pay him tribute for their in- 
trusions upon it. 

The proceeding for the sale of the Ferry tract for taxes 
was an adversary proceeding, and McAlpine and wife should 
have been made parties. The proceeding was wholly statu- 
tory, and authorities need not be cited to prove that the 
requirements of the statute should have been strictly ob- 
served in order to have given the court jurisdiction to pro- 
ceed to judgment. Therefore in this case the sheriff’s deed 
does not conform to the statute; but it, with the testimony, 
does prove that the proper parties were not made defendants 
in the proceeding. 

Besides all this, the contention of the defendant company 
is, that inasmuch as this proceeding for the sale of these 
lands was based upon an extraordinary statute, not found in 
the civil code, it was necessary for the complainants to sup- 
port the sale by the sheriff with a transcript of the complete 
record of the proceedings of the court ordering the sale, and 
that it should appear by the transcript that the court had 
jurisdiction ; that the statute above cited and set out, relating 
to sheriffs’ deeds, is applicable only to sales made upon exe- 
cutions issued in accordance with the code upon judgments 
rendered by courts governed by the code. It does not refer 
to and cover deeds made by sheriffs in partition suits, or in 
suits for the collection of delinquent taxes, or other special 
proceedings. 

The contention is that in this and in all such cases where 
the proceedings are held under special statutory authority, 
the record of the suit from first to last must be given in evi- 
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dence in support of the sheriff’s deed, and that recitals by 
him in such deed do not prove the jurisdiction of the court, 
or its judgments based upon the statute. This contention 
applies as well to the deed in the partition suit as to the deed 
upon the tax sale. At all events, this tax sale deed does not 
conform to the statute requirements relating to sheriffs’ deeds 
before quoted and set out, if that statute could be invoked to 
support it. It is plain from the deed that there were other 
defendants than L. Walker, because it says that L. Walker, 
et al. were defendants, and they are not parties. 

The railway company was not’ bound to accept title based 
-upon that deed. It does not show that the tax lien was law- 
fully extinguished. This being a suit for specific perform- 
ance, and the claim in support of it being based upon the 
resolution of the board of June 28, 1878, before cited, be- 
fore McAlpine ‘could claim anything by virtue of that 
resolution, he was bound to show that the tax lien was 
extinguished. This showing could have been made by 
exhibiting the verified receipt of the proper officer, of the 
payment of the seven thousand and odd dollars. If com- 
plainants had presented such receipt, and if the resolution 
was such as to place the claim be,ond the statute of frauds, 
it would then have been incumbent upon the company, if 
disposed to deny the payment of the taxes, to have instituted 
an inquiry into the payment; but here the McAlpines con- 
tent themselves by giving the sheriff’s deed in evidence, and 
notifying Devereux that they had extinguished the tax lien, 
and demanding of S. T. Smith, the general superintendent 
of the road of the company, the delivery of the deed of the 
company for the twenty-five and one-fourth acres of land an¢ 
the quarter-section of land in Pottawatomie county; and 
they made the same demand upon the master mechanic. 
They presented no evidence to the company or anyone con- 
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nected with it, of the extinguishment of the tax lien, and 
if they had presented this deed to the executive officers of 
the company, it would have created no obligation upon the 
company to have executed the deed of its lands demanded. 
Upon the face of the deed such irregularities and incon- 
sistencies appear as would have justified,.nay more, it would 
have compelled the executive officers of the company to 
refuse to receive or allow such a paper as evidence of the 
extinguishment of a tax lien. Between two and three hun- 
dred dollars only were paid, as shown by this deed, to dis- 
charge seven thousand dollars and more, charged upon the 
land. Other lands were appraised and sold. If the Ferry 
tract in question had been appraised, no one can tell what the 
uppraisement would have been. According to McAlpine’s 
testimony, it should have been appraised at six thousand 
eight hundred and seventy-five dollars; (page 187.) 

The tract that was appraised, we know from the sheriff’s 
deed, must have been at a much less sum, since two-thirds of 
its value was only two hundred and odd dollars. 

Recurring again to the resolution of the board. That reso- 
lution is prefaced by a statement that the president presented 
the form of deed to Maria W. McAlpine for twenty-five and 
one-fourth acres of land in Wyandotte county in exchange for 
two and twenty hundredths acres of land at the tie landing, 
in Wyandotte county, and asked for instructions in regard tu 
signing the same. Now that statement contains no description 
of the twenty-five and one-fourth acres of land. It contains 
no statement of the contents of the deed, neither is it proved 
what the contents of that deed were ; and it contains no de- 
scription of the two and twenty hundredths acres of land at 
the tie landing. Surely it cannot be contended that this is a 
inmemorandum in writing sufficient to base a claim that it was 


the twenty-five and one-fourth acres described in the bill of 
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complainants, or of the two and twenty hundredths acres par- 
cel of the so-called Ferry tract. But the land was at the 
tie landing, and it must be admitted that there was a tax lien 
upon it. Its boundaries are undefined. The McAlpines say 
it must be held to be the tract purporting to have been sold, 
as recited by the sheriff in his deed. But it is in no other- 
wise identified. Yet by the resolution, when the tax lien on 
this two and twenty hundredths acres of land was released, and 
a proper deed for the same was made by McAlpine to the com- 
pany, then, and not until then, the resolution provided that 
the exchange be made and a proper deed executed to Maria 
‘McAlpine. 

Observe, this was in June, 1878. It well enough appears 
that McAlpine had no intention of paying this tax. He had 
flatly refused to pay the tax in the previous March, as ap- 
pears from Devereux’s letter, (see Devereux’s letter of April 
1, page 28,) and there is no evidence in the record that he 
ever changed his mind upon that subject. In fact, he com- 
plains in the bill and in his testimony, that he was coerced 
to pay this fraction of the amount of taxes at the sale, by 
the railway company, and sets up that payment as an item of 
loss, brought about, as he alleges, by the fraud of the railway 
company. (See McAlpine’s testimony, page 179, wherein he 
states that he paid this tax lien, amounting to three hundred 
and fifty dollars, at the solicitation of Devereux and Carr, 
and for the purpose of satisfying thé whims of the railway 
company’s officers.) Yet the foundation of his claim is based 
upon the letter of Mr. Carr to Oakes, (found on page 81, 
and set out in abstract,) wherein Mr. Carr advises an ex- 
change, upon condition that the back taxes and claims and all, 
to be satisfactorily cleared up. That letter was the basis of 
the treaty for exchange, and McAlpine knew it. He knew 
that the land was incumbered by taxes beyond its value, and 
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he strove to transfer the shadow of title of himself and wife 
to this land, to the railway company, leaving it to bear the 
the contest of the validity of the tax. But Carr said the 
taxes were to be satisfactorily cleared up, that is to say, ex- 
tinguished ; and the resolution was, that when that was done 
and Mrs. McAlpine tendered the company a good deed for 
the two and twenty hundredths acres at the tie landing, the 
company would make its deed. 

It is submitted that the tax lien has not been extinguished ; 
that there is not a particle of proof that Mrs. McAlpine has 
ever executed or tendered to the company a deed for the two 
and twenty hundredths acres at the tie landing. 

There is no evidence that Smith, the superintendent, or 
John McKenzie, the master mechanic, had any authority to 
receive a deed from Mrs. McAlpine, or to pass upon her title 
and the sufficiency of the tax lien. Moreover, there is no 
proof that she ever tendered to Smith or McKenzie the deed 
for the two and twenty hundredths acres at the tie landing. 

There is no proof that they or either of them were au- 
thorized to receive a deed from complainants for the two and 
twenty hundredths acres at the tie landing, or to execute any 
deed of the railway company; nor is there any presumption 
to support such claim. Their duties did not lay in that di- 
rection. Mrs. McAlpine, if she relied upon the resolution, 
was bound to seek the officers of the company possessing the 
right and power to accept her deed and convey or cause to 
be conveyed the twenty-five acre tract, and tender her deed 
to such officers before she could place the company in default. 

Aside from all this, it has already been shown that this 
resolution of the board and all the letters which passed be- 
tween the officers and employés of the company, and of Dev- 
ereux and McAlpine, are insufficient to show a contract or 
memorandum in writing for the exchange of these lands. 
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The effort on the part of the complainants was to show 
that there was a verbal agreement for the exchange of the 
lands, and that they were put in possession pursuant to that 
agreement, and had expended money in the way of improve- 
ments on the faith of the agreement. This claim is not true 
in any sense whatever. McAlpine was in possession under a 
lease, and under that lease complainants are still in posses- 
sion. Carr never consented to or proposed any exchange 
unless the tax claim was released from McAlpine’s lands. 
The company never consented to any, and as to the posses- 
sion of the Ferry tract, nothing can come of that, because 


’ there has been no title to the company made or tendered. 


The property remained at the time of the commencement of 
this suit, and still remains, in the same condition that it was 
and has been in for the last twenty years, except the liens or 
claims upon it growing out of the taxes; and it is the unva- 
rying rule in equity that a change of possession does not 
take a case out of the operation of the statute of frauds un- 
less it be such as to operate as a fraud if the statute is al- 
lowed. This rule is succinctly and tersely stated by Justice 
BREWER in his opinion in the case of Edwards v. Fry, 9 
Kas. 422. 

Observe here, that the McAlpines claim it would be a 
fraud upon them if this alleged contract be not specifically 
enforced, because they have expended money, etc., in build- 
ing houses on the twenty-five acre tract, and that such ex- 
penditure was made because of the pretended verbal contract 


‘upon which they relied. As before shown, there never was 


any treaty for an exchange, except upon condition that the 
McA pines should discharge the tax lien. It rested upon that 
in Carr’s letter, in the testimony of Oakes, (page 86,) and 
the resolution of the board, of June 28, 1878. Now, as has 
already been shown, the decree by Judge Foster passed 
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against the defendant company upon the strength of that 
resolution. Before that resolution was passed, and while 
Carr’s proposition remained rejected —because it appears 
from the testimony that McAlpine absolutely refused to pay 
those taxes—he made the improvements upon which he 
relies for relief against the force of the statute of frauds. 
This fact he proves himself, ( p. 231 :) 


“Q. You say you have a dwelling-house on this twenty- 
five and one-quarter acres of land. When was that dwelling- 
house put there? A. My recollection is, in the fore part of 
the summer of 1878. 

“Q. When were the well, corn-crib and cistern built there? 
A. The well was built the first season and the corn-crib at 
the maturity of the first crop that was grown on that ground. 

“Q. What year did you say you entered into possession of 
the twenty-five and one-quarter acre tract? A. In 1878, in 
the beginning of April.” 

Thus it distinctly and conclusively appears, that the build- 
ings, of whatever nature, by which the McAlpines claim the 
estate was ameliorated, were put upon the ground while the 
conditions imposed by the company, for the exchange, re- 
mained unchanged and unqualified when those improvements 
were made. McAlpine was bound to know, and did know, 
that it was impossible for him to acquire title to the twenty- 
five and a quarter acre tract in the way of exchange for the 
tract at the tie landing, unless and until he should remove 
and extinguish the tax lien upon the last-named tract. It 
does not, therefore, lie in the mouths of complainants to say 
that they made these improvements upon the faith of a prop- 
osition of exchange which they had not accepted, and which, 
until the time of making these improvements, they had uni- 
formly declared they would not accept. 

Attention has already been directed to the opinion of 
Judge Foster, who rendered the decision in this cause. In 


the second paragraph of his opinion, at the close, he says: 
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“T think from the evidence in the case, this removal of the 
“tax claim was made by plaintiffs because of the require- 
“ment of the company, and may be regarded as a part 
“‘ performance of the contract.” 

This remarkable conclusion of the Judge is shown to be 
an absolute fallacy by reference to Mr. Carr’s letter to Oakes, 
wherein it is distinctly said that “back taxes and claims on 
all to be satisfactorily cleared up.” Then Devereux’s letter 
to McAlpine, of 7th March, inquiring whether there were 
any general or special taxes unpaid, and having ascertained 
that there were, Devereux endeavored to persuade the com- 
‘pany to forego the clearing up of the back taxes; but the 
company refused, as shown by their resolution of the 28th 
of June, already set out in this brief. 

Judge FosTER came to a strange conclusion, that the pay- 
ment of those taxes was a part performance of the contract. 
He was certainly “off” of color of law or the rules of 
equity in that, as in all of his conclusions. 

Then he holds, and has decreed, that there was a contract, 
and that McAlpine was let into possession under that con- 
tract. McAlpine swore that he was put in possession by 
Devereux and Carr. Upon this point, referring to his letter 
of Feb. 5, 1880, ( page 32,) he writes to Devereux: 

“Dear Sir: Saw Mr. 5S. T. Smith on his return from 
N.Y. Hesays they had so much to do my land trade did not 


come up, but promises to reach it between now and the ninth, 
and dispose of it one way or the other by that time. Will 
setae porta enough not to let him forget it? When you and 
I about two years ago I fenced in the K. P. land and 
built a house upon it, supposing the land was mine, as I trans- 
ferred my deed. I have now a good prospect of disposing of 
said land to parties desiring to improve immediately, provided 
atitlecan be had. * * *” 


In the letter of March 23, found on the same page, after 
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stating that he was about to start for the Gunnison. country, 
he says : 


“ Before leaving, would like to hear from you once more, 
and to know whether the K. P. R. W. Company mean in good 
faith to carry out the agreement we entered into nearly two 
years ago. They are in ion of my land; I am in 
session of theirs. Could have sold either tract more than 
once lately at figures to suit, had I been able to give title or 


mengeors If your company yields up one possession of my 
and, and pays a fair amount for its use, you may have your 


land back. Am willing to do most anything reasonable to 
relieve my mind of the uncertainty attending this transaction. 
If there be nothing in the way of closing up the trade, where 
shall I deposit the deed, so that it may be reached during my 
absence ?’ 


Observe that in his first letter he says that he built a house 
and fence upon the land, supposing the land was his as he 
transferred his deed. He seems to have forgotten that he 
deposited the deed for safe keeping and had written to Dev- 
ereux to that effect. He don’t claim that Devereux or Carr 
or anybody else put him in possession under his pretended 
trade. He says he supposed the land was his because he 
transferred his deed. That is the only reason he has to give. 

This matter of possession of the twenty-five acre tract is 
an afterthought and subterfuge, upon which it was hoped 
to relieve the case of the fatal objection arising out of the 
statute of frauds. 

Judge Fosrer, as has already been stated, bases his opin- 
ion upon the record of the board of directors. It would ap- 
pear that he was of the opinion, but for that record, McAlpine 
would have no cause of action. He says, “This record 
‘“‘ measures and fixes the limits of the liability and obligation 
“of the railroad company in this case.” 

Recurring to that resolution. The McAlpines were not 
parties to it. The Judge holds that they did not in terms 
accept it, but says that he is of the opinion that an acceptance 
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may be fairly implied. There is no evidence in the record 
showing that they ever did accept it, unless reference is made 
to the testimony of McAlpine wherein he states that himself 
and wife offered to convey after his wife had become the pur- 
chaser at the tax sale already commented upon. Now at 
best for complainants, this record gave complainants an op- 
tion. They were not bound to go on and redeem this prop- 
erty from the tax incumbrance, and it is very plain they 
could not afford to do it for any purpose; for according to 
McAlpine’s testimony before noted, the value of the property 
was between six and seven thousand dollars and the tax was 
over seven thousand dollars. So they concluded to lay by 
and take their chances upon a tax sale in a suit thereafter to 
be brought. Plainly in this state of the case the option or 
condition embraced in the resolution of the board was sub- 
ject to revision by the company at any time before the 
McAlpines should discharge the tax lien and tender per- 
formance. 

The tax deed to the McAlpines was dated on the 8th of 
May, 1879. A letter from McAlpine to Devereux of the 13th 
of November, 1879, (page 31,) until which time they took 
no action, states that the macadam tax lien against the Ferry 
tract had been settled, and that the title was clear of all 
incumbrance. This letter was written more than five months 
after the deed by the sheriff. He does not state how the tax 
lien was settled, until the filing of the bill herein. It is sub- 
mitted that by the resolution of the board, if complainants 
wanted to consummate the proposed exchange of lands, 
they should have notified the company of the acceptance of 
the offer and discharged the tax lien by payment, which they 
should have attended to within a reasonable time, and not 
awaited the chances and advantages of a lawsuit by the 
county commissioners, and then to have waited upon the 
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company with the evidence of such discharge. The com- 
pany was not bound to take any notice of the suit, or of the 
alleged sale by the sheriff. It was the duty of complainants, 
if they claimed that the sale was a discharge of the tax lien 
upon the Ferry tract, to have done something more than 
merely write to Devereux five months thereafter, that the 
tax lien had been settled: Devereux had really nothing to do 
with that. It was not his duty to communicate McAlpine’s 
letter to the company, and if he had, the company was not 
bound by the resolution to take any action until it should 
be demonstrated to the company that the tax was discharged, 
and a deed of Mrs. McAlpine for the Ferry tract delivered 
or tendered to the company, which was never done. 
McAlpine pretends to have demanded of Smith and Mc- 
Kenzie a deed of the twenty-five acre tract, draft of which 
deed is set out on pages 224-225 of the record; and he says 


that at the time he demanded this deed he tendered a receipt © 


to Smith and McKenzie, acknowledging payment and satis- 
faction of all demands for the use and occupation of the Ferry 
tract. That receipt is dated December 28, 1880, and accord- 
ing to his testimony found on page 233 of the record, he 
demanded the execution of this deed, and tendered this receipt 
at that date; that he supposed a demand of the execution of 
this deed would be good if made upon Smith, the superin- 
tendent, or McKenzie, the master mechanic. Long before that 
time he had been notified by Devereux that the company de- 
clined to make the exchange. McAlpine’s letter is found on 
page 286, and for convenience is here set out : 
“ Wyanporre, Kas., April 2, 1880. 

“8. T. Smith, Eeq., Gen. Supt., Kansas City, Mo.— DEAR Sir : 
Am in receipt of your letter from J. P. Devereux, Esq., att’y 
in which he states that you declined closing the purchase 
sale of lands he and writer entered into over two years 


ago. At that time the exchange was considered desi by 
your people, as you had been using my land for several years 
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for a steamboat landing and wharfage purposes, and are still 
using it, without rendering compensation for the use of it. 
Will you please inform me when it will be convenient for 
your R. R. Co. to remove their track and come to a settlement 
for the use of the land? Respectfully, 
M. W. McALPINE, for 
N. McALPINE.” 

And see his testimony on page 175, wherein he states that 
on April Ist Devereux told him that Smith declined making 
the land exchange with him. At this time McAlpine had 
not availed of the option or the condition proposed by the 
resolution. He had not discharged the tax lien as has been 
shown, nor had complainants given any evidence to the com- 
pany of what they had done in that respect, nor had they 
tendered any deed of Mrs. McAlpine to the Ferry tract. So 
far as the conditions and options which the resolution im- 
posed and afforded were concerned, months before McAlpine 
demanded performance or made claim in due form of any 
right based upon that resolution, the same was revoked, and 
whatever privileges the resolution granted were withdrawn. 

Upon this state of the case it is submitted that nothing 
could be claimed by virtue of that resolution. As has al- 
ready been shown, the company never contemplated any ex- 
change of lands unless the Ferry tract was discharged of all 
taxes, and so far as the resolution of the board goes, no 
authority was given to its president to execute a deed for the 
twenty-five acre tract until the McAlpines should make a 
deed which should convey a clear title of the Ferry tract, 
clear of all incumbrance. These things were not and have 
not been done. As before remarked, the deed which was 
lodged with Devereux for safe keeping was executed by 
Isaiah Walker and wife and N. McAlpine, and not by 


McAlpine and Maria W. McAlpine, ( pp. 218-219,) and yet 


the court signed a decree declaring that McAlpine in the con- 
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versations with Devereux suggested that the best way to re- 
move said tax claim would be to purchase said premises at 
the ensuing tax sale, under the new law then in force, and 
that complainants afterward did purchase the premises at a 
tax sale because of the requirements of the railway company, 
at a cost of several hundred dollars, and tendered to said 
company performance of said contract for the exchange of 
said land. 

Suppose McAlpine did suggest to Devereux what he 
thought would be best, the record don’t disclose that Dever- 
eux advised such course, and it is absolutely untrue that the 
complainants ever did tender performance of the contract for 
the exchange of the land, either before or after the option 
and conditions of the company by its board of directors were 
withdrawn. The decree, in this respect, and in quite all of 
its recitals, is untrue and ansupported by the evidence. 

Besides the information derived from Smith, the superin- 
tendent, that the company would not exchange the lands in 
question with the complainants, other reasons had super- 
vened. The railway company had, before this treaty of ex- 
change was entered upon, mortgaged this twenty-five acre 
tract to J. P. Devereux, as trustee, to secure the payment of 
one hundred thousand dollars, and had executed another 
mortgage to Lewis & Burnham to secure the payment of a 
million and a half of dollars, and on the first day of May, 
1879, had executed another mortgage upon the lands in ques- 
tion to Messrs. Gould and Sage, trustees, to secure the pay- 
ment of thirty millions of dollars. This last mortgage was 
made almost a year after the board had resolved that an ex- 
change might be made if the tax lien was released and a 
deed of the Ferry tract tendered. 

All these things were done before the McAlpines pretend 
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to have accepted the terms contained in the resolution of the 
board. (For these mortgages, see record, pages 300 to 304.) 

As the matter stood at the time of the execution of the 
deed of trust to Gould and Sage, the resolution of the board 
of the 28th of June, 1878, was no obstacle to the execution 
of that mortgage deed. By the terms of that deed of trust, 
the company had not the right to dispose of the land and 


property contained in the deed without the written consent 


of the trustees. 

The first and sixth articles of that deed of trust, set out 
on page 303 of the record, forbids any disposition of the 
property which should not be approved of in writing by said 
trustees. The record does not show, neither is it pretended 
that the company after the execution of that mortgage did 
any act violating the terms of that trust. 

If Smith had the right to speak for the company, his 
dispatch to Devereux of the 11th of December, 1879, can- 
not be construed as recognizing the alleged contract for 
exchange. The dispatch was from Wallace, Kansas, and 
directed to Devereux: “Yes, please close with McAlpine if 
you can on reasonable terms.—S. T. Suir.” (See page 16 
of the record.) The reasonable interpretation of that dis- 
patch is, that terms other than those which had been discussed 
for the exchange of the lands were to be made. No other 
constraction can be placed upon it, for if the terms had 
already been made, the expression to close with McAlpine on 
reasonable terms, would not have been used, for the ques- 
tion of terms would not have been open for consideration. 
So that in the entire record there is no evidence tending to 
show that the company contemplated the exchange of these 
lands after the execution of the deed of trust to Gould and 
Sage, or in violation of that deed. By that deed, the com- 
pany made absolute disposition of the land. 


2 | Sail Mie 


45 


At page 304 of the record it will be observed that the par- 
ties stipulated that this extract from the minutes of the board 
was produced upon the demand of the complainants. It will 
also be observed that defendants moved the court to suppress 
certain parts of the depositions, which motion the court over- 
ruled. In the print, the parts of the depositions moved to 
be suppressed, which were embraced within brackets, and 
which the clerk was directed to maintain in the record, do not 
appear ; but the objections are set out, and it may be well to 
here insert them : 

“That the reason assigned for the suppressing of said depo- 
sitions and parts of depositions, was that the testimony was in- 
competent, irrelevant, immaterial, and hearsay ; and especially 
did the defendant claim that each and all statements contained 
in the deposition of John P. Devereux of transactions and 
conversations between him and N. pers. was incompe- 
tent testimony ; and all testimony of McAlpine of statements, 
confessions or admissions of said Devereux were incompetent, 
because there was no proof that Devereux was authorized to 
make such statements.” 

The stipulation was signed by counsel and approved by the 
Judge. 

The bill in this cause alleges that the defendant railway 
company agreed to give the quarter-section of land and the 
twenty-five and one-fourth acre tract for the Ferry tract, and 
in the prayer of the bill (pages 104 and 105) a decree is de- 
manded that the defendants shall make the complainants a 
good and sufficient title with covenants of warranty for the 
twenty-five and one-fourth acres of land (less the right of 
way of the Missouri River Railroad Company) and the tract 
of land of one hundred and sixty acres in Pottawatomie 
county, Kansas, and to make to complainants a general war- 
ranty deed therefor, pursuant to the terms of said agreement, 
and that said title to said lands be decreed by said court to 
be in said complainant Maria W. McAlpine, as of the date 
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when said covenants or agreements were entered into, in 
1878 or 1879, and that all subsequent incumbrances be sub- 
jected to the prior rights of said complainants as might ap- 


pear. 
In another paper, which is entitled “Amendments to the 


? 


petition,” commencing on page 113 and concluding on page 


118, there is a paragraph as follows: 


“XVI. That at the time of said exchange of lands and 
the covenants and agreements therefor, the said lands so to be 
conveyed to the said Maria W. McAlpine were unincumbered, 
and were so represented to be by the duly authorized agents 
of the defendant company ; and if incumbered in fact, yet the 


_ said plaintiffs have not and do not now object to taking the 


land, subject to any actual bona fide incumbrance existing at 
the time of the making of said covenants and the entry of the 
said plaintiffs into the actual possession of said 25} acres, 
which has not been since released and provided for, and which 
defendant is unable to immediately remove, relying upon the 
covenants and agreements of the said railway company as to 
the efficiency of such title, as before set forth; and the said 
plaintiffs will take such title as the defendant had therein at 
the time of such exchange and possession, and are now able to 
give plaintiffs, dating from said exchange, subject of course to 
the covenants and agreements of defendant company to and 
with said plaintiffs, and to all the equities that arise by reason 
of such covenants and agreements.’ 


To the so-called amendments, the defendant filed a specific 
answer covering the whole bill, including these so-called 
amendments. That answer is found in the record, pages 129 
to 135, inclusive. That answer sets up the several mortgages, 
deeds of trust, etc., upon the lands of which complainants 
demanded a conveyance. It sets out in detail the case of the 
defendant, and the character of the transactions upon which 
complainants based their claim that a contract was made. It 
will be observed that the complainants claim in their six- 
teenth paragraph above set out, that the lands which they 
seek were unincumbered ; that they would not object to taking 


a title to the lands subject to any actual bona fide incum- 
brance existing at the time of the making of said covenants, 
and the entry of said complainants into the actual possession 
or said twenty-five and one-fourth acres, which has not been 
since released and provided for, and which defendant is un- 
able to immediately remove. They did not propose or con- 
sent to the taking of any title incumbered by the Gould and 
Sage deed of trust. 

The case stated in the answer, and the fact found by the 
court and set out in the decree, shows that Gould and Sage 
did have a deed of trust, and the testimony showed that the 
company had no power of disposition of the lands without 
the consent of Gould and Sage. They were therefore neces- 
sary parties, and had the right to litigate the claim, and the 
complainants have no right to the possession of the land as 
against them. 

The court evidently understood there was some trouble 
growing out of such state of the case, and it was accordingly 
provided in a clause of the decree that the rights and equi- 
ties of Lewis and Burnham, and Gould and Sage, of the 
twenty-five and one-fourth acre tract, and all persons inter- 
ested in the trust created by the mortgage mentioned and re- 
ferred to in the decree, are reserved to them the same as 
though the decree had never been entered. 

As to the quarter-section in Pottawatomie county, the court 
contents itself by saying: “Of course there can be no decree 
“or money judgment rendered against the defendant com- 
“ pany for the other land.” The court had already expressed 
its opinion that the Kansas Pacific Railway Company was 
not a party to the suit; that the consolidated company was 
the party defendant, and this led to the conclusion that a 
money judgment could not be entered. No opinion is given 
that the actions of the Kansas Pacific Company in making the 


48 


sale of the land in Pottawatomie county prevented a decree 
compelling the defendant company to execute a deed for that 
land, nor does the court consider whether the sale of that land 
did not incapacitate the Kansas Pacific Company from carry- 
ing out the alleged contract of exchange. That contract was 
made August 15, 1879, (see page 283,)—-two months after 
the date of the resolution giving complainants the option of 
exchanging the Ferry tract for the twenty-five and one-fourth 
acres, which option complainants had not accepted. This con- 
tract proves that the railway company did not understand 
that this tract of land was to be given in addition to the 
twenty-five and one-fourth acres, for certainly if it had and 
the option had been accepted, the land would not have been 
sold. But the complainants insisted and claimed that the 
quarter-section of land was a part of the consideration for 
the Ferry tract, and they obtained a decree from the court 
that the allegations of their bill were true. (See the first 
paragraph of the decree.) They claimed from first to last 
that the quarter-section was to be a part of the consideration 
for the Ferry tract, and yet upon winding up the whole affair 
the court decreed as follows, (see page 299 : ) 

“And it is further ordered, adjudged and decreed, that as to 
so much of the allegations and prayer of complainant’s bill as 
demands a specific performance for the conveyance of the quar- 
ter-section of land in Pottawatomie county, Kansas, therein 
mentioned, to wit: the northeast quarter of section twenty- 
seven, in township eight south,-of range nine east, or asks or 
demands remuneration therefor, either in damages or other- 
wise; and as to any funds or legal title which may be claimed 
to be held in trust by said respondent company, or any and 
all remedy whatever as to the said quarter-section, said com- 
plainants are allowed and permitted to withdraw their suit 
therefor without cost; and complainant, as to said quarter- 


section of land, by leave of the court, now dismisses its bill 
without prejudice to a future action.” 


After this performance, how did and does the cause stand ? 
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IN THE | 
Supreme Court of the United States. 


THe Union Paciric Rattway Company, 
Appellant, 
Vs, 
Maria W. McALPINE anp Nicnotas McALPINE, 
Appellees. 


ASSIGNMENT OF ERRORS. 


1. The Court erred in finding and decreeing ‘‘ that the 
allegations of complainant’s bill are true.” 


2. The Court erred in finding and decreeing, (p. 296:) 


“That negotiations and agreement were entered into by and be- 
tween the complainants and the Kansas Pacific Railway Company, - 
by and through its President, General Manager, General Superin- 
tendent, and Attorney, for an exchange of certain lands owned : by 
the Kansas Pacific Railway Company, viz: The northeast quarter of 
section twenty-seven, township eight, south of range nine east, one 
hundred and sixty acres, in Pottowatomie County, Kansas, and 
‘twenty-five and one quarter acres, hereinafter described, for a certain 
tract of land containing two and seventy-hundredths acres, hereinaf- 
ter described, then owned by the complainant, Maria W. McAlpine; 
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that in pursuance of said negotiations and agreement, said Maria 
W. McAlpine and Nicholas McAlpine, her husband, executed and de- 
livered to John P. Devereux, Attorney for said Kansas Pacific Rail- 
way Company, their certain deed of conveyance to said Kansus Paci- 
fic Railway Company, containing covenants of seizen, warranty and 
title, of and to said two and seventy-hundredths acres, part of the 
Wyandotte Ferry Tract.” 


The deed was delivered to Devereux for safe-keeping. 
See McAlpine’s letter on page 10 of Abstract. 


3. The Court found and decreed: 


“That afterwards, (that is to say after the contract was made, 
as found by the Court,) and on June 25, 1878, the Kansas Pa- 
cific Railway Company, by and through its Board of Directors, by 
order duly passed and entered upon its records, authorized and di- 
rected that the exchange of the twenty-five and one quarter acres of 
land hereinafter described for the two and seventy-hundredths acres 
hereinafter described, be made, and that a deed be properly executed 
and delivered for the twenty-five and one quarter acres to the said 
Maria W. McAlpine whenever the said Maria W. McAlpine should 
cause said two acres and seventy-hundredths acres to be released 
from a certain tax claim thereon, and deliver to said Kansas Pacific 
Railway Company a proper deed therefor; that the complainants 
claimed that said tax claim was invalid and void; that there was 
not, in terms, an acceptance of said conditions, but that there was 
an implied acceptance thereof; that in a conversation with John P. 
Devereux, McAlpine suggested that the best way to remove said tax 
claim would be to purchase said premises at the ensuing tax sale un- 
der the new law then in force; that said complainants did afterward 
purchase said premises at such tax sale, because of the requirements 
of the Kansas Pacific Railway Company, at a cost of several hundred 
dollars, and tendered to said Kansas Pacific Railway Company per- 
formance of the contract for exchange of said lands.” 


Observe, all this was after the finding of the Court, that 
a contract of exchange had been consummated. 

The finding is illogical and superfluous, since, if the par- 
ties had made a valid contract for the exchange of lands, 
the subsequent resolution of the Board of Directors was 
wholly unimportant. 


3 

It is not pretended that the supposed contract was varied 
by the resolution of the Board, and it was error in the 
Court to find that there was an implied acceptance of the 
resolution by the appellees. Tue finding and decree that 
the McAlpines tendered the Kansas Pacific Company per- 
formance of the suppysed contract for the exchange of 
lands was untrue and error. The finding of the Court 
tiat the McAlpines purchased the lands at tax sale, be- 
cause of the requirements of the railway company was 
untrue, and that they tendered performance of the contract 
was, with the other findings and decree in question, untrue 
and palpable error. 


4. The Court found and decreed that the railway com- 
pany had the use and occupation of the two and seventy- 
hundredths acres, part of the Ferry Tract, for a long 
period of time; and this finding was untrue and erroneous. 


5. The Court found and decreed as follows, (page 298:) 


“And the Coart further finds that under and by virtue of said arti- 
cles of consolidation the Union Pacific Railway Company, the defend- 
ant herein, acquired and became possessed of all the property, 
rights, and privileges of the constituent companies, respectively: that 
the Union Pacific Railway Company, the defendant herein, at the 
time of said consolidation, was charged with notice of the contract 
appearing upon the books of the Kansas Pacific Railway Company, 
and was not a bona fide purchaser of the property of the constituent 
company without notice of the rights and equities of the complain- 
ants therein; that the record of the proceedings of the Board of Di- 
rectors of June 28, 1878, measures and fixes the limits of the liability 
and obligation of the defendant railway company; that it authorizes 
the deed of the railway company for the twenty-five and one quarter 
acres of land to be delivered to Maria W. McAlpine whenever the land 
to be conveyed by her was released from said tax claim thereon and 
a proper deed made for the same; that such conditions were complied 
with as required by the railway company, and such compliance was 
part performance of the contract on the part of the complainants.” 
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This finding and decree contradicts the paragraph in the 
decree hereinbefore set out. In that, the Court sets out, 
that after the contract was made, the resolution of the 
Board of Directors was adopted; whereas, in this para- 
graph it is declared that the resolution measures and fixes 
the limits of the liability and obligations of the defendant 
railway company, now the appellant. It also declares that 
the conditions of the resolution were complied with as re- 
quired by the railway company, and that such compliance 
was part performance of the contract. This was error. 
There is no allegation in the bill or proof of any contract 
between the parties whereby McAlpine agreed to release 
the tax claim. 


6. The Court fuund and decreed (page 298) that the 
twenty-five and one quarter acres of land passed to defend- 
ant company under the articles of consolidation, and that 
the contract passed to the defendant company, and that 
the right of action of the Kansas Pacific Company passed 
to the appellant, giving the right of action to the appellant 
to enforce the pretended contract, and also giving the ap- 
pelleés a right of action, upon the alleged contract with 
the Kansas Pacific Company, against the appellant. 

This was error. By the tenth article of the articles of 
consolidation, (record p. 292,) the existence of the Kansas 
Pacific Company was preserved, and this article qualifies 
article eight, containing the assignment of property. 
Therefore, if there was a valid contraci between the Kan- 
sas Pacific Company and the appellees, nothing remained 
to be done but to execute deeds of conveyance by the re- 
spective parties to that contract. The life and property of 
the Kansas Pacific Company was preserved to it by the 
tenth article of consolidation, and it was the proper and 
necessary party in this suit. 
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7. The appellees alleged in the fifth paragraph ef their 
bfll (p. 102 of record) that they, by the consent of the ruail- 
road company, entered into possession of the tracts of 
land, viz: the twenty-five and one quarter tract and the 
_ quarter section in Pottowatomie County, Kansas, on or 
about the first day of April, 15878, when the alleged con- 
tract for exchange was made. 

The Court found and decreed, in the first paragraph of 
the decree, that the agreement was for the exchange of 
this quarter section and the twenty-five and one quarter 
acre tract, for the Ferry Tract, and near the conclusion of 
the decree (page 299) the following appears: ? 
‘“‘And it is further ordered, adjudged and decreed that as to so much 
of the allegations and prayer of complainant’s bill as demands a spe- 
cific performance for the conveyance of the quarter section of land in 
Pottowatomie County, Kansas, therein mentioned, to-wit: the north 
east quarter of section twenty-seven (27), in township eight (8), 
south, range nine (9) east, or asks or demands remuneration there- 
for, either in damages or otherwise, and as to any funds or legal title 
which may be claimed to be held in trust by said respondent com- 
pany or any and all remedy whatever as to the said quarter section, 
said complainauts are allowed and permitted to withdraw their suit 
therefor without cost, and complainants, as to said quarter section 
of land, by leave of the Court, now dismisses its bill without prejudice 
to a future action.” 

The Court found and decreed in a former paragraph, 
that the resolution of the Board, of June 28, 1878, **meas- 
‘‘ures and fixes the limits of the liability and obligation of 
‘*the defendant railway company.” Thus by that finding 
and decree, limiting and fixing the liability of appellant, 
this quarter section of land in Pottowatomie County, was 
necessarily out of the cause, inasmuch as the reselution, 
as construed by the Court, fixed and limited the liabilit y 
of the Kansas Pacific Company, to exchange this twenty- 
five and one quarter acre tract only, for the Ferry Tract. 
Hence the necessity of dismissing so much of the bill as 
claimed that the agreement was to give the twenty-five 
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and one quarter acres and the quarter section, for the 
Ferry Tract; which being done, it was error for the. Couft 
to enter any decree against the appellants, since the alle- 
gations of the appellees were that there was an agreement 
for this quarter section of land and the twenty-five and one 
quarter acre tract, for the Ferry Tract; while the Court 
found that the resolution of the Board fixed and measured 
the liability; which was, that the company would exchange 
the twenty-five and one quarter acre tract for the Ferry 
Tract when the tax lien should be discharged, and a proper 
deed for the Ferry Tract executed. 

It was error in the Court to allow the bill to be changed 
whereby it was made to state a contract in conformity to 
the resolution, which the Court had already decreed, fixed 
and measured the liability of appellant, especially as the 
appellees claimed and still claim (see supplemental record, 
page 1) that the agreement was for the exchange of part of 
the Ferry Tract for the twenty-five and one quarter acre 
tract and the quarter section. Then, it clearly appears 
that in the minds of the parties, the company: was to 
give the twenty-five and one quarter acres for the Ferry 
Tract, while the appellees did not understand that they 
were contracting for the exchange unless the quarter sec- 
tion was also given. It is made certain by the findings 
and decree that the minds of the parties did not meet. 


8. Next to the last paragraph of the decree (p. 300) is 
the following: 


‘‘And it is further ordered, adjudged and decreed that in default of 
the said complainants and respondents, respectively, making, execut- 
ing, acknowledging, and delivering said deeds and conveyances as 
above provided, then that this decree stand’ as such deeds, convey- 
ances, and transfer of titles, respectively, according to the provisions 
Of the statutes of Kansas in such cases made and provided, and that 
said deeds, conveyances, and this decree have the effect in law and 
equity to transfer to and vest in the respective grantees thereto all: 
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the title of the respective grantors or their assigns as fully as the 
same was vested in them or either of them on the 28th day of June, 
1878, and that the complainants have and recover of and from the 
defendant, The Union Pacific Railway Company, the costs of this ac- 
tion, taxed at the sum of——dollars and——cents, and therefor let ex- 
ecution issue.” 


The Court erred in this decree. It would appear to 
have been in the mind of the Court that there was a con- 


tract concluded at the date of the resolution of the Board, . 


and yet it is plain from the whole case that the Kansas 
Pacific Company would only contract when the tax lien 
was removed, and a deed by appellees tendered, which 
was never done. In March, 1880, McAlpine was notified 
that the company declined to make any exchange. Some 
time after that, he applied to Smith and McKenzie to 
curry out the alleged contract, which was nearly a year 
after the Sheriff had made the tax deed. 

Then the Court erred in decreeing costs against the ap- 
pellant; even if the appellant was bound to make a deed 
there was no evidence, finding or decree that the appellant 
was in default so as to charge it with costs, and the decree 
for costs is erroneous. 


For the foregoing specified errors, and other manifest 
errors in the record and proceedings of the Court, the ap- 
pellant prays that the decree may be'reversed at the cost of 
appellees, and that the bill of appellees be dismissed, by 
the order of this Court. 

J. P. USHER, 
Solicitor for Appellant. 
JOHN F. DILLON. 
A. L. WILLIAMS, 
Of Counsel. 
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IN THE 


Supreme Eourt of the United States. 


Tue Union Pactric Ramway Company, 
Appellant, In 


vs. 
Manta W. McAtprne and Nicuotas McAz- | Chancery. 
PINE, Appell ees. J 


ABSTRACT. 


The appellees, January 22, 1881, commenced a suit in 
the State Court, which was by the appellant removed to 


the Federal Court. In that Conrt a substituted bill was 
filed, which was amended, or rather added to, from time 
to time. 

The pleadings in question in this cause are found on 
pages 98, 113 and 128, of the record. Stripped of all 
verbosity the pleadings of appellees allege that they con- 
tracted with the Kansas Pacific Railway Company to ex- 
change a tract of land,—parcel of a so-called Ferry Tract, 
—at Wyandotte, Kansas, for twenty-five and one-quarter 
acres of land north of Wyandotte, and one hundred and 
sixty acres of land in Pottowatomie County, Kansas, to 
be selected by complainant, Nicholas McAlpine. 

The answer to this budget of pleadings on the part of 
the appellees, is found on pages 108 and 129. The answer 
on page 108 admits that the appellant is a corporation or- 
ganized, under acts of Congress of July 1, 1862, and July 
2, 1864, relating to the Union Pacific Railroad Company, 
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and was formed by the consolidation of said Union Pacific 
Railroad Company with the Kansas Pacific and Denver 
Pacific Railway end Telegraph Companies, all of which 
are mentioned in said acts of Congress and amendments 
thereto, and in supplementary acts. The answer commen- 
cing on page 129 denies that defendant ever made any 
contract with the complainants for the exchange of the 
lands described in the bill; denies that the Kansas Pacific 
Company ever made any contract with the complainants 
for the exchange of lands described in the bill; denies that 
the complainants, or either of them, have, or ever had, any 
title in and tc the lands described as the Ferry Tract in 
said bill. It also denies that they or either of them ever 
had possession of such tract. It admits that complainant, 
McAlpine, and J. P. Devereux, attorney at law for the 
Kansas Pacific Railway Company, had frequent conversa- 
tions respecting the exchange of the lands described in the 
bill, but denies that Devereux was ever authorized to enter 
into any contract with the complainants for the exchange 
or possession of said lands; denies that there ever was any 
treaty in writing between the McAlpines, or either of them, 
and the Kansas Pacific Railway Company respecting said 
lands or exchange thereof as alleged by complainants, and 
relies upon the statute of frauds as a complete defense 
against any and all supposed contracts alleged or to be al- 
leged. It avers, in paragraph six, that the Kansas Pacific 
Railway Company constructed its road across the so-called 
Ferry Tract by the permission of the proprietors of ‘said 
tract, and that said Kansas Pacific Company operated its 
road across said Ferry Tract until it was consolidated with 
the Union Pacific Railroad Company; that the Kansas Pa- 
cific Company contracted for ties to be delivered at Wyan- 
dotte, and ‘that the contractors: delivered the ties as they 
pleased—sometimes upon the levee, sometimes upon the 
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Ferry Tract in the vicinity of the railroad of the Kansas 
Pacitic Company. 

In paragraph seven it is alleged that the twenty-five abl 
one-quarter acre tract of land was purchased for the loca- 
tion and construction of shops and round-houses. It al- 
leges that the Company had already constructed shops and 
houses upon the Ferry Tract; but this is an error, (proba- 
bly in print,—it should have been Levee, ) since the round- 
house and shops were upon the levee north of the Ferry 
Tract. It also alleges that there were subsisting unsatis- 
fied mortgages upon the said twenty-five and one-quarter 
acre tract of land, amounting to nearly eight millions 
of dollars, and that before the bringing of this suit, in or- 
der to consolidate its debts, and to secure the same by one 
mortgage upon its property, said Kansas Pacific Company, 
May Ist, 1879, executed its consolidated mortgage to Jay 
Gould and Russell Sage to secure the payment of three 
millions of dollars, which mortgage was in full force, and 
of which mention will be made hereafter. 

The answer expressly denies that the Kansas Pacific 
Company ever put appellees in possession, and avers that 
whatever possession they have was by intrusion against 
its receivers, who were in possession under order of the 
Court, without any authority to make any contract for ex- 
change or other disposition of the lands. 

The disposition of this cause will be facilitated wi so ar- 
ranging this Abstract as to enable the Court to consider in 
the first instance objections which arise to the maintenance 
of the suit, and first as to the parties. 


I. 
The appellant was created a corporation by virtue of ar- 


ticles of union and consolidation entered into by and be- 
tween the Union Pacific Railroad Company, the Kansas 
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Pacific Railway Company, and the Denver Pacific Railway 
and Telegraph Company, on the twenty-fourth day of 
January, 1880. The articles were in evidence without ob- 
jection, and are set out at length on pp. 288-293 inclusive. 

On page 304 will be found a paragraph in the stipulation 
signed by the solicitors of the parties, stating that these 
articles were read without objection. The Clerk has omit- 
ted the certificate of the Secretary of the Interior to the 
articles, proving that the articles were in fact filed in his 
Office within a day or two after the execution of the agree- 
ment. If counsel for McAlpine object to these articles 
because of the omission of the certificate, it will be all the 
worse for the appellees, since there will be no evidence 
that the appellant was its successor, or had any relations 
whatever with the Kansas Pacific Company. 

Thus it appears that the appellant did not exist uutil af- 
ter the 24th day of January, 1880, and did not and could 
not have made the alleged contract, which it is alleged in 
the bill was made about April 1, 1878. 

Article 2, page 290, declares that the name of the con- 
solidated company shall be ‘*The Union Pacific Railway 
Company.” 

By article 8, page 291, the constituent companies as- 
signed, transferred, set over and conveyed unto The 
Union Pacific Railway Company all their property, real, 
personal and mixed, subject to all liens, charges and 
equities pertaining thereto. 

By article 10, page 292, it is provided that The Union 
Pacific Railway Company did not and was not to ‘‘assume 
any separate or individual liability for the outstanding 
debts, obligations and liabilities of the respective constitu- 
ent companies whose several separate existence as to third 
parties, shall as respects such debts, obligations and liabil- 
ities of every kind and nature, still continue, notwithstand- 
ing these articles of union and consolidation.” And then 
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goes on to say that the valid debts, obligations or liabilities, 
of either constituent company may be enforced against the 
property of the proper constituent company, transferred 
to the consolidated company; and then the following: 

‘‘The corporate existence of the respective constituent 
companies shall not cease ¢o instant: on the consumma- 
tion of the union and consolidation herein provided for, 
but shall remain and continue so far as necessary to carry 
out the intent and purpose thereof.” 

The parties herein do not disagree about the validity of 
these articles, or that by virtue of them the appellant was 
created and still exists. The question, therefore, for the 
Court is, can this or any other suit be maintained against 
the appellant for the default or miscarriage of either of the 
constituent companies ? 

If in this case it be urged that the property in question 
was transferred to the appellant by the Kansas Pacific 
Company, the answer is that the Kansas Pacific Company, 
still existing, was of necessity the main party to contest 
the validity of the alleged contract, and that the appellant 
could only be made a party for the purpose of releasing 
the property in question if the alleged contract for the ex- 
change of lands should be established; that the duty and 
right to contest the validity of the alleged contract was 
expressly reserved to the Kansas Pacific Company. This 
question has been passed upon by the State Court of Kan- 
sas, In two cases: 

Whipple v. U. P. Railway Co., 28 Kan., 474. 
Tucker v. U. P. Railway Co., 30 Kan., 588. 

The first of these cases was an action in tort, and the 
second was an action for breach of covenant. If those de- 
cisions are the law, they are decisive of this case. 


6 
IT. 


THE CASE OF THE Kansas Pacrric CoMPANY FOR THE AL- 
LEGED DEFAULT OF WHICH THIS SUIT IS BROUGHT. 


RosertT E. Carr testified, commencing page 67. 


“Q. Are you the same Robert E. Carr who was formerly President 
of the Kansas Pucific Railroad: if so when did you enter the service 
of the Company, and when did you leave it? 

A. I became an officer of the Kansas Pacific first, I think it was in 
1870 or 1871. I resigned the position of Presidency in the Spring of 
1876, and resumed it again in November or October, 1876, and re- 
signed in, I think, the early part of June, 1878.” 


Tuomas F. Oakes, page 78, said: 

“T was engaged with the Kansas Pacific Railway Company from 
the summer of 1863 up to November 15th, 1876, in various capaci- 
ties, and from that date, when the road passed into the hands of the 
Receivers, Messrs. Greeley and Villard, and served in the capacity of 
General Superintendent for the Receivers up to April, 1878.” 

On page 79 he states that Carr was General Manager 
for the Receivers, and also President of the railroad com- 
pany. 

On page 80 Oakes states that the complainant, McAl- 
pine, called on him while he was General Superintendent 
for the Receivers, and demanded of him payment for the 
use of the Ferry Tract, and offered to sell the tract for two 
thousand five hundred dollars. Shortly afterwards McAl- 
pine called and proposed an exchange of lands, which was 
communicated to Mr. Carr, and thereafter Mr. Carr ad- 
dressed Oakes a letter, as follows: 


Kansas Paciric Raitway. 
OFFICE OF GENERAL MANAGER FOR THE RECEIVERS. 
St. Louis, Feb’y 26, 1878. 
“T. F. Oakes, G. S8.: 
“DEAR Sirn:—Respecting the settlement for right of way with McAl- 
pine, I beg to say you can settle with him on basis of exchanging the 
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lot of land belonging to company above Wyandotte, about 25 acres, 
for his Walker Ferry Tract; that we will aleo, in addition, give him 
one hundred and sixty acres of land, to be selected by him out of the 
lands of the company, the appraised price of which does not exceed 
five hundred dollars, back taxes and claims on all to be satisfactori- 
ly cleared up. 
“ Respectfully, 
ROB. E. CARR.” 
“J. P. D., go ahead with this. 
TT. F. 0.” 
The words and letters ‘‘J. P. D., go ahead with this. 


T. F. O.” are explained by Oakes on pages 85 and 86. 


“(. State whether or not Mr. Devereux had gem cal instructions 
from you orfrom Mr. Carr to prepare the papers necessary to con- 
summate the above mentioned exchange of land. 

A. Icould only repeat what I said before. 

Q. Well, go on and repeat it. 

A. My authority to make the trade with McAlpine was derived 
from a communication from General Manager Carr, which I endorsed 
over to Judge Devereux with instructions to go ahead with the trade, 
which meant the preparation of the necessary papers, provided the 
title was satisfactory to him.”’ 


Further along he says: 


‘*T will say that Mr. McAlpine very properly was constantly solicit- 
ous to close the trade and enter into possession of the property tra- 
ded for; that out of abundant caution I invariably declined to per- 
mit any seeming consummation of the trade until the macadam tax 


. lien was removed.” 


Respecting this macadam tax lien, McAlpine took the 
deposition of John P. Devereux. On page 20, question 
by McAlpine: 

“Q. Were vou the scrivener, lawyer and attorney in the matter? 

A. Yes; as have heretofore stated. 

Q. The report and opinion you tendered to the company was ac- 
cepted by the company ? 

A. I never made a report or gave an opinion other than disclosed 
in the exhibits which I have filed with this deposition, and I infer that 
my opinion was not satisfactory, because the transaction was not 
concluded. 
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Q. Thecompany acted -upon your recommendation as stated by 
you before, to a certain extent, did they not? 

A. My answer is that I don’t know that the company did any- 
thing about the matter.” 

This testimony having been drawn out by McAlpine 
makes the exhibits filed by Devereux, evidence against 
McAlpine for what they are worth. 

In a letter of Devereux to Oakes, of March 20, 1878, 
page 27, he informs Oakes that McAlpine refuses to clear 


the land from taxes. The letter is as follows: 
‘““Marcu 20th. 
T. F. Oakes, Esq., Gen’l Sup’t: 

Dear Sir:—In the matter of purchasing of Nicholas McAlpine 
the ground upon which we land out ties from the boat, I have exam- 
ined the conditions of the title, and find that what is known as the 
‘* Walker Ferry Tract,’’ of which the land we propose to purchase is a 
part, is charged with several thousand dollars of macadam tax, and 
that it has been sold for this tax and struck off to the County of 
Wyandotte. Mr. McAlpine claims that this tax and sale is illegal, 
and its likely, from the investigation I have made, that he is correct ; 
still, if we shall purchase the property, we may expect to have litiga- 


tion about it, and though Mr. McAlpine proposes, by deed with the 
general warranty, that the Co. are willing to take the title with this 
cloud upon it. If it shall be so determined the exchange can be made 
on the basis of Mr. Carr’s letter to you of date 26th ult., and which I 
herewith return. 

“ Yours truly, (Signed) JNO. P. DEVEREUX, Atty.” 


Thus the matter stood when Devereux again wrote to- 


Oakes (record p. 28,) a letter as follows: 
“APRIL 1sT. 
T. F. Oakes, Esq@., Gen. Sup’t: 

DEAR Sir:—Mr. McAlpine declines to pay off the special tax 
charged against the Walker Ferry Tract at Wyandotte, claiming 
that the tax is illegal and the sale under it to the County passed 
nothing, as I said to you in my note about this matter on 20th ult. 
I concur with Mr. McAlpine as to the irregularity to the levy a sale 
and that by it his title has not been divested, but in purchasing we 
take the chances of litigation, and always with the prejudices against 
a corporation contesting. Mr. McAlpine offers to convey, by war- 
anty deed, and wishes me to say that if the Co. is unwilling to accept 
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the title he offers he wants our tract (track) taken up without the 
trouble of litigating the matter with us. 


“Yours truly, 
(Signed, ) “JNO. P. DEVEREUX, Atty.” 


Thus the mutter stood until the 28th of June, 1878, 
when Mr. Carr, then President of the company, (record p. 
223,) called the Board of Directors of the Kansas Pacific 
Company together at St. Louis, when the following pro- 
ceedings were had: 

“Pursuant to call of the President the Board of Directors of the 
Kansas Pacific Railway Co. met at the office of the company, in St. 
Louis on Friday, June 28th instant, at 2 P. M. 

Present: Messrs. Perry, Meier, Edgell, Tredway, Edgerton, and 
President Carr. 

The President presented a form of deed to Maria W. McAlpine to 25% 
acres of land in Wyandotte County in exchange for 2.20 acres of land 
at the tie landing in Wyandotte County, and asked for instructions 
in regard to signing the same. 

On motion of Mr. Meier, and seconded by Mr. Perry, it was resolved 
that the exchange of said lands be made, reserving the right of way 
therein, and the deed of the company be properly executed and deliv- 
ered to Maria W. McAlpine whenever the land to be conveyed by her 
has been released from the tax claim thereon and a proper deed made 
for the same as delivered.”’ 

The general tenor of the evidence leads to the conclu- 
sion that Mr. Devereux had prepared this form of deed 
and sent it to Mr. Carr; that Devereux was imclined to ad- 
vise the company to waive the condition imposed in Carr’s 
letter that the exchange would be made only upon condi- 
tion that McAlpine discharged the tax lien, but it is seen 
that the Board by its resolution declined making the ex- 
change unless the tax lien was first removed and a deed 
tendered by Mrs. McAlpine. 

The record from first to last does not contain any con- 
tract or memorandum in writing for the exchange of the 
land in question. Neither does the letter of Mr. Carr or 
the resolution of the Board contain any specific description 
of the lands to be exchanged—either of the twenty-five 
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and one-quarter acres, of the quarter section of land in 
Pottowatomie County or of the so-called Ferry Tract or 


tie landing. 
IT. 


HOW McALPINE CLAIMS TO HAVE PERFORMED THE CON- 
DITION IMPOSED BY THE BOARD IN ITS RESOLUTION 


OF JUNE 28, 1878. 


1. McAlpine had knowledge of the resolution of the 
Board before September 25, 1878, because he then wrote a 
letter to Devereux as follows: (found in stipulation of the 
parties, for correcting the record.) 

WYANDOTTE, Sept. 26, 1878. 


Jno. P. Devereux, Esq,, Denver, Col.: 
Dear Sir :—As requested by you, I enclose herewith Mr. Edger- 


ton’s letter, with copy of resolution passed by the Board. 
It will be impossible to have the tax claim released before next 


Spring or Summer, sometime. 
As it will be so long before the requirements of the resolution can be 


complied with, you will be kind enough to return to me, at your ear- 
liest convenience, our deed to the land referred to, which was deposi- 


ted with you for safe keeping, and oblige, 
Very Respec’y Yours, 
. N. McALPINE. 

In this letter he does not indicate any intention of re- 
leasing the tax lien by paying the tax, and he distinctly 
asserts that he deposited the deed of appellees with Deve- 
reux for safe keeping. 

The matter passed along without any notice to the com- 
pany upon the part of McAlpine that appellees had deter- 
mined to discharge the lien, until the 26th day of March, 
1879, as appears from a recital in a sheriff’s deed, found 
in the record, pages 220 to 224, inclusive, when appellee, 
Maria W. McAlpine bid off at sheriff’s sale a tract of land 
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comprising in part the Ferry Tract, for two hundred and 
twenty-six dollars. That deed is as follows: 


Know all men by these presents that whereas, on the 13th day of 
December, A. D. 1878, in the district court of the tenth judicial dis- 
trict of the State of Kansas, sitting in and for the county of Wyan- 
dotte, in said State, at the December term thereof, A. D. 187—, then 
and there being held in and for said county, in a certain action then 
and there pending in said court, wherein the Board of County Commis- 
sioners of Wyandotte County and State of Kansas were plaintiffs 
and L. Walker et a/. were defendants, the same being a suit for taxes, 
the said Board of County Commissioners of Wyandotte County and 
State of Kansas, by the consideration of the Court, recovered a judg- 
ment in said suit against the following described lots, tracts or par- 
cels of land lying, being, and situate in the County of Wyandotte and 
State of Kansas, for $7,067.05, the same being the amount in the 
aggregate of taxes, interest and penalties due on said lots, tracts, or 
parcels of land for the years specified in said judgment; 

And whereas it was then and there in said action by the court fur- 
ther considered, ordered, adjudged. and decreed that the said lots, 
tracts and parcels of land specified and described in said judgment 
should, by the sheriff of said Wyandotte county and State of Kansas, 
be appraised, advertised, and sold according to law, as upon special 
execution, to satisfy the taxes, interest and penalties found by the 
court to be legally due on said lots, tracts, and parcels of land, re- 
spectively. 

And whereas afterwards, to-wit, on the 17th day of February, A. 
D., 1879, a special execution of that date was issued out of said 
court by the clerk thereof upon and in pursuance of said judgment, 
directed to the sheriff of said county of Wyandotte and State of Kan- 
sas, commanding him to cause the land and tenements hereinafter 
described to be appraised, advertised, and sold according to law, and 
to apply the proceeds of said sale as follows: 

First. To the payment of the costs and expenses of said sale. 

Second. To the payment of the taxes, interést, and penalties found 
by the court to be due and unpaid upon said lots, tracts, and parcels 
of land, respectively, for the years specified in the order and judgment 
of the court made herein, and that he, the said sheriff, make due re- 
turns of said special execution to said court in sixty days from the 
date thereof, with all his proceedings thereunder duly endorsed 
thereon. 

And whereas the said special execution was duly delivered to and 
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received by the said sheriff on the 17th day of February, A. D. 1879, 
at —o’clock—m. of that day, and the said sheriff, by virtue thereof, 
did on the 18th day of February, A. D. 1879, call an inquest of three 
disinterested householders, residents of and within said county of 
Wyandotte and State of Kansas, and administered to them an oath 
impartially to appraise the property hereinafter named and describ- 
ed upon actual view thereof; and the said householders, having im- 
partially appraised said property upon actual view thereof, forth- 
with made and returned to said sheriff, under their hands, an esti- 
mate of the real value of said property,and on receipt of said esti- 
mate the said sheriff forthwith deposited a copy thereof with the 
clerk of said court and then advertised said property for sale by 
causing a notice that he would, on the 25th day of March, A.D. 1879, 
at 10 o’clock a.m. and 4 o’clock p.m. of that day, at the court house 
door in Wyandotte city, Wyandotte county, state of Kansas, offer 
said Jands and tenements at public sale and sell the same to the high- 
est bidder for cash in hand at the time of said sale, and continue said 
sale from day to day until the whole of said property should be sold, 
to be published for more than thirty consecutive days previous to 
the day of said sale in the Wyandotte Gazette, a newspaper printed 
and published in the said county of Wyandotte aud State of Kansas, 
and of general circulation in said county; , 

And whereas, on the 26th day of March, A.D. 1879, at—o’clock—m, 
of said day,at thecourt house door aforesaid, the said sheriff did publicly 
Offer for sale and sell the hereinafter described pieces, tracts, and par- 
cels of land to Maria W. McAlpine at and for the prices and suins as fol- 
lows, to-wit: Commencing 2\ poleseast of the northwest corner of the 
northeast quarter of the northeast quarter of section 10, township 
11 south, range 25 east, thence 30 degrees east 59% poles; thence east 
9X poles to the west bank of the Kansas river; thence up said river 30 
degrees west 8 poles; thence west 9 poles; thence north 30 degrees 
east 204 poles to the beginning, old Ferry tract, less amount condem- 
ned for ferry, for the sum of two hundred and twenty-six dollars, all in 
the city and county of Wyandotte, State of Kansas, being the high- 
est and best bids made therefor, and being more than two-thirds of 
the appraised value of said tracts, pieces, and parcels of land; and 
whereas, on the 7th day of April. 1879, on proceedings duly had 
the court above mentioned ordered the description of said land cor- 
rected so as to conform to the true and correct description thereof, 
as 150 was intended (see Journal H, page 373, and the corrected de- 
scription hereinafter given.) 
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And whereas the said sheriff duly returned said special execution to 
said court, with his proceedings thereunder duly endorsed thereon 
and the said court, on the 19th day of April, A.D. 1879, after having 
carefully examined the said proceedings of said sheriff, and being sat- 
isfied that the sale had in all respects been made in conformity with 
the provisions of law, confirmed the same and directed theclerk of 
said court to make an entry on the journal thereof that the said 
court is satisfied of the legality of said sale, and an order that the 
said sheriff make to the said purchaser a deed for the lands and tene- 
ments so purchased as aforesaid, and such entry and order were 
thereupon then and there duly made and entered accordingly. 

And whereas the said Maria W. McAlpine has paid the purchase 
money in full to said sheriff and the same has been by him applied as 
directed by said judgment and special execution : 

Now, therefore, I, Wm. H. Ryus, sheriff of the said county of Wyan- 
dotte and State of Kansas, in consideration of the premises, and by 
virtue of the powers in me vested by law and in obedience to said or- 
der of the court herein, do hereby give, graut, sell, and convey unto 
the said Maria W. McAlpine and to her heirs and assigns forever the 
lands and tenements so sold as aforesaid, the same being situate in 
the county of Wyandotte and State of Kansas, and particularly des- 
cribed as follows, to-wit: Commencing 2 poles east of the southwest 
corner of the northeast quarter of the northeast quarter of section 
ten (10), township eleven (11) south, range twenty-five (25) east, 
thence north 30 degrees east 59% poles; thence east 9¥ poles to the 
west bank of the Kansas river; thence up the said river south 30 de- 
grees west 80 poles; thence west 9Y poles; thence north 30 degrees east 
204 poles to the beginning, old Wyandotte Ferry tract, Wyandotte 
county, Kansas, less amount condemned for highway and for street 
and railway purposes, all in Wyandotte county, State of Kansas; to 
have and to hold the aforesaid premises unto the said Maria W. Me- 
Alpine, heirs and assigns forever. 

In testimony whereof I, the said W. H. Ryus, sheriff of ¥’ yandotte 
county, State of Kansas, as aforesaid, have hereunto set my hanp 
this 8 day of May, A. D. 1879. 

W. H. RYUS, 
Sheriff of Wyandotte County, Kansas. 


STATE OF KANSAS, =... 
County of Wyandotte. jf 


Be it remembered that on this 8 day of May, A. D. 1879, before me, 
the undersigned, a clerk dist. court in and for the county of Wyan- 
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dotte and State of Kansas. aforesaid, came W. H. Ryus, sheriff of the 
county of Wyandotte, Kansas, who is personally known to me to be 
the identical person who executed the foregoing instrument of writ- 
ing, and duly acknowledged theexecution of the same as sheriff afore- 
said. 

In witness whereof I have hereunto set my hand and affixed my of- 
ficial seal the day and year last above written. 

G. W. BETTS, 

[Seal. ] Clerk. 

{[Endorsed:] Exhibit ‘‘X.’’ Sheriff's deed (on special execution). 
L. Walker et al., by W. H. Ryus, sheriff of Wyandotte county, Kan- 
sas, to Maria W. McAlpine. 

The within instrument was filed for record in the office of the regis- 
ter of deeds in and for the county of Wyandotte and State of Kansas 
on the 2 day of June, A. D. 1879, at 12:10 o’clock — m., and duly re- 
corded in Book * No. 5,” on pages 586, 587, 588. 

J. S. CLARK, 
Register of Deeds for said County. 
Fees, $2.00, paid. . 
Entered on transfer record June 2nd, 1879. 
D. R. EMMONS, Co. Clerk. 


This deed was never exhibited to the Kansas Pacific 
Railway Company, nor to the appellant until McAlpine 
gave his deposition in 1884. 

Referring to McAlpine’s testimony, page 233: 

** After you obtained the sheriff’s deed, which you have marked Ex- 
hibit X, in your direct examination, did you present that deed to the 
company, or any abstract: of title for the Ferry Tract for the purpose 
of showing that the title was complete, or for any other reason ? 

A. I did not present the sheriff's deed or an abstract of title. I 
only tendered our own deed, stating our title was clear. 

Q. To whom did you tender your own deed and make that state- 
ment last mentioned ? 

A. ToS. T. Smith and John McKenzie in person, and to J. P. Dev- 
ereux by letter. 

Q. Isthe letter you refer to having been written to Devereux al- 
ready in evidence by him; and if so, state what date is the letter. 

A. I think the correct date is March 28, 1880. Exhibit 16, Dever- 
eux’s deposition.” ray 

Thus, according to his own statement, the first notice ine 
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gave of his alleged discharging of the tax lien was on the 
28th of March, 1880. The deed of the Sheriff is dated on 
the 8th of May, 1879. 


Page 233. 


“Q. If you claim. Mr. McAlpine, that Mr. McKenzie had any duties 
to perform in respect to buying, selling or exchanging land, or in re- 
spect to these particular tracts, state it. 

A. Before commencing suit vs. the railway Co. for specific perform- 
ance of contract, I deemed it necessary to tender our deed to the 
nearest official of said railway Uo. residing in the State of Kansas our 
deed and demand a delivery of their deed to us, and our information 
was that he was the proper official. 

Q. Do you mean the official designated to serve process upon”? 

A. Yes, sir. 

Page 234. 

Q. At the time that you showed this exhibit to Mr. Smith and de- 
manded a deed of the company do you know what his duties were in 
respect to the Co.? 

A. He was General Sup’t of the Kansas Division of The Union Pa- 
cific Railway Company. 

Q. Do you know what such duties were? 

A. I don’t know fully. 

Q. Doyou know whether he was regularly deputed by the company 
to buy, sell or exchange lands? 

A. I donot.” 


Referring to the testimony of said S. T. Smith, page 59: 


(By McAlpine.) “Q. The Union Pacific, for which you are General 
Superintendent, is successor of Kansas Pacific ? 

A. Yes, sir. 

On page 60: 

Q. In what capacity in regard to this company were you acting in 
during latter part of year 1879? 

A. I was General Superintendent of Kansas Pacific Railroad Com- 
pany. I was appointed June 14, 1879. I was General Superintendent 
Kansas Pacific from April to June 14, 1879. I was Superintendent of 
Kansas Pacific until January, 1880, time of consolidation, when I 
was appointed General Superintendent of Kansas Division of Union 
Pacific.”’ 
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On page 63: 


“Q. In what capacity was John P. Devereux acting for your com- 
pany June 26, 1877? 

A. I don’t know whether he was in the employ of the company or 
the Receivers. 

Q. Do you know whether or not he had anything to do with that 
land in 1877 ? 

A. He had no control over it that I-know of. 

Q. Do you know whether he assumed any control over it? 

A. No; but I feel certain that he did not.” 


Bottom of page 63: 


“Q. I herewith present you with the original of a letter dated April 
1st, 1880, signed John P. Devereux, a copy of which is hereto annex- 
ed, marked Exhibit D, and ask you if you authorized John P. Deve- 
reux to write such letter? 

A. I told him to say that we would not make the trade. 

Q. By what authority did you authorize such proceedings ? 

A. On authority of the President or General Manager—I do not re- 
member which. I referred it to one of them and conveyed answer to 
Devereux by letter or verbally, I do not remember which. 

_ Q. How long prior to writing that letter did you receive that au- 


thority from superior officer? 
A. I do not remember; but suppose it was about the date of Judge 
Devereux’s letter shown me.”’ . 
Page 64: 
“Q. While you were Receiver, you knew then that trade was pend- 
ing? 


A. Yes; as stated heretofore. 

Q. You were fully awure that an exchange of lands between McAl- 
pine and the R. R. Co. had been, or was about to be, made? 

A. Yes, sir; to the extent heretofore stated.”’ 


Cross-Examination, page 64: 


“Q. From your knowledge of the treaty with Mr. McAlpine for ex- 
change of property, all that had transpired, so far as you had any 
knowledge, between McAlpine and any person representing, or pre- 
tending to represent, the company, anterior to your instructions to 
Devereux, mentioned in his letter of April 1st, 1880, did you under- 
stand that a bargain for an exchange of lands had been consum- 
mated, or that the same still remained in treaty between the parties ? 
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A. I understood that an agreement had been made to carry out 
such a trade, and some objection to the title of the McAlpine piece 
had been made by Judge Devereux, and was so reported by him.” 


Re-Direct Examination, page 65: 


“Q. At the time that Judge Devereux examined the title to the 
tract of land known as the Ferry Tract and ascertained concerning 
the macadam lien, state whether the company did entirely give up 
the idea of purchasing the Ferry Tract? 

A. After this had been reported, it was discussed by Mr. McAlpine, ) i. 
Judge Devereux and myseli, and was then reported to my superior 
officer—either General Manager or President—after which it was deci- 
ded not to do anything further in the matter.” 


Robert E. Carr, page 157, referring to the resolution of 
the Board, of the 28th of June, 1878: 


‘21st Cross Interrogatory. During the time that you were con- 4 
nected with the company, which was about the 1st of July, 1878, did . 
you have any notice from McAlpine that he had cleared up this land? 
A. Lheard that he had not. 
: 22nd Cross Interrogatory. Do you know whether this resolution 
. was ever communicated to McAlpine by the Board of Directors? 

Ans. I don’t know that it was, except in my letter to Devereux, 
stating that he would make the exchange when he cleared up the ss 
title; but it was a condition that his title must be made clear. “4 

23d Cross Interrogatory. Did you have any authority by virtue of i. 
your office as President to make a contract for the exchange of lands ) wast 
| with McAlpine unless authorized by the Board of Directors? : 

Ans. I did not. 

24th Cross Interrogatory. Vid Mr. Devereux have any such author- 
ity ? + 
Ans. He had not.” yee. 
| Extracts from the deposition of J. P. Devereux, p. 17. | 


. Q. And thereupon and thereafter you informed McAlpine by letter 
or other communication that you were ready to complete the trade? 
A. Linformed Mr. McAlpine after December, 1879, after I received 
' that telegram from Mr. Smith, that I was ready to go on and com- ‘ 
plete the trade. 
(The telegram is set out on page 16. Itreads: “J. P. Devereux, 
Lawrence, Kansas: Yes. Please close with McAlpine if you can on “. 
reasonable terms. 8S. T. Smith.’’] 
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Q. So you didn’t drop all idea of making the trade after you found 
the tax lien? 

A. I did not. 

Q. You and the company had not dropped the idea of making the 


exchange at that time? 
A. Ihad not. I cannot speak for the company. 


Page 19: 
Q. You stated during this examination that this trade was made 
with Robert E. Carr, President of the Company, and not with you per- 


sonally ? 
, A. I made no such statement as that in this deposition. 

Q. You recollect having a conversation with Mr. McAlpine in which 
you stated to him that this trade, if trade it was, was made with Mr. 


Carr, and not with you personally ? 
A, I have no doubt the trade was made, but was not made with 


me or in my presence. 

This answer was objected to by defendant, and the first 
member of it is now objected to because it gives an upinion. 

On Cross-Examination, page 24: 

Q. Were you authorized in any way or manner by any party, to 
enter into any negotiation or conversation with the McAlpines or 
either of them for the exchange of lands mentioned in the petition in 
this cause? ir 

A. I was not. 

Q. Did you at any time, or in any way or manner however, make 
any contract with the McAlpines of the lands of the petitioners in the 
petition mentioned ? 

A. I dfd not. 

Obviously this question is not correctly copied in the 
recurd. It is apparent that the question was: ‘* Did you 
at any time or in any way agree with McAlpine for the 
exchange of the land in question?” and a question sub- 
stantially in that form must have been understood by the 
‘witness. 

The record will be searched in vain for evidence of anv 
act of the Kansas Pacific Company other than the letter of 
Mr. Carr to Oakes and the subsequent resolution of the 
Board, of June 28, relating to the exchange of lands with 


19 


the appellees. The testimony of Mr. Carr is set out in 
this Abstract, deposing that neither he nor Devereux had 
authority to make any sale or disposition of tie lands 
without the authority of the Board of Directors. 


IV. 
OBJECTIONS TO THE TESTIMONY OF APPELLEES. 


The record abuvunds with irrelevant and incompetent 
matter, which, although objected to, the Court must have 
laid stress upon; which irrelevant and incompetent mat- 
ter will now be referred to. On page 230 of the record 
will be found the objections of appellant to the testimony 
of McAlpine. 


1. The defendant objects to all the testimony of Mr. McAlpine de- 
tailing conversations between himself and John P. Devereux, also be- 
tween himself and O. S. Lyford, also between himself and T. F. Oakes, 
also between himself and Robert E. Carr, also between himself and 8. 
T. Smith, and states for ground of objection that such conversations 
and declarations are incompetent, irrelevant and immaterial testi- 
mony in this cause; that they are hearsay, and authority ie not 
shown to have been given said parties or either of them, by the Kan- 
sas Pacific Railway Company, or the defendant, to make such state- 
ments binding upon the company, and at the proper time defendant 
will move the Court to strike out and suppress all such statements. 

2. The defendant objects to each and every of the Exhibits referred 
to by said witness and attached to his deposition produced by him 
on the part of plaintiff because the same are irrelevant, incompetent 
and insufficient and immaterial and nut evidence to support any issue 
in this cause. 

8. The defendant objects to all testimony offered by said witness 
to show any demand upon Devereux, Smith or other person named 
by the witness, for the delivery of any deed of the defendant company 
or of the Kansas Pacific Company, or of any offer by witness to de- 
liver the deed of plaintiffs to the company—to them or either of 
them; also, to any supposed conversations occurring at the time, for 
the reason that the same are incompetent, irrelevant and immaterial, 
and because it is not shown that said parties had any authority to 


se 
a 
be 
in 
k 

: 
; 
Fe, 


PINE 2 


20 


enter into any such conversations on behalf of the Kansas Pacific 
Railway Company, or of this defendant. 

4. The defendant objects to all testimony of the witness explaining 
the Exhibits offered in evidence, whether declaring their meaning or 
the object and purpose of making them, because the same is incompe- 
tent, irrelevant, immaterial and hearsay. 

5. The defendant objects to all those parts of the testimony of 
said witness detailing the transactions of John P. Devereux in the 
payment of taxes, the purchase of lagds and all exhibits pertaining 
thereto, becanse the same is incompetent, irrelevant and immaterial ; 
also, to all statements and writings about the purchase of lands for 
stockyards purposes, because the same are incompetent, irrelevant 
ahd immaterial. Defendant also objects to the Exhibits to said dep- 
ositions because they are secondary evidence. 


It would be too tedions to repeat here the testimony of | 


McAlpine covered by these objections. The testimony of 
McAlpine on page 165 in answer to question five, and the 
end of the first paragraph on page 177 is obnoxious to the 
objections made. 

By the statements which he made, it was evidently his 
purpose to show that Devereux was a general agent of the 
Kansas Pacific Railway Company, and although he had 
taken the deposition of and proved by Devereux that he 
never made any contract with him, whatever, for the ex- 
change of these lands, yet that he had the authority of the 
Kansas Pacific Railway Company to make such contract. 
He testified, page 165, that he first knew Devereux in 
1860-1861; that he formed his personal acquaintance in 
1865, when he, McAlpine, was freight agent of the rail- 
way company; that Devereux had a desk in his (McAI- 
pine’s) office, and had previously acted as secretary of the 
railroad company; afterward he was Land Commissioner 
of the railroad company, and advertised himeelf ‘as such, 
and McAlpine submits a letter in evidence dated August 
12, 1872, which letter is filed in evidence. Turning to 
that letter (page 190) it will be observed that the letter 
was about the erection of a Methodist church, and that the 
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company would quit-claim to the society lots, 8 and 9, in 
block 3, in Armstrong. 

He goes on to say that he was Treasurer of Wyandotte 
County for six years, and that Devereux as Land Commis- 
sioner, looked after the railway company’s assessments, 
and payment of taxes, concerning which he and Devereux 
had frequent conversations and correspondence. 

In support of which he offers the following described 
Exhibits: B, C, Gand H. Also Eand F. He says he 
had other transactions with Devereux, as Land Commis- 
sioner and Attorney, and offers Exhibits E, H and F, and 
Exhibits Ato P, inclusive; also Exhibits 1 to 15, inclusive. 

Then he goes on to say, page 166, that Devereux, as 
Land Commissioner, consulted him as agent of William 
Carr, of Pittsburgh, concerning the purchase of about one 
hundred acres for additional yard room near Armstrong, 
for the Kansas Pacific Company; and that he advised bim 
to visit Pittsburgh and bargain with Carr in person. Then 
he states that Devereux gave him ten thousand dollars and 
more in the way of a draft on C. S. Greeley, Treasurer, and 
that he signed a certificate respecting it; and then he says: 

In May, 1873, Jno. P. Devereux, as an official of the Kansas Pacific 
Railway Co., and having knowledge of the secrets of the leading man- 
agers of said company, employed me to obtain an option to purchase 
land from the several land owners, about five hundred acres, on and 


around the present site of the city of Armourdale, on which to locate 
the Union Stock Yards. Mr. Keeler was to be General Manager of the 


. Yards. See Exhibit “N” and “O,” McAlpine’s file. In this connec- 


tion, sometime in July, 1873, Jno. P. Devereux showed me a telegram 
from Rob’t E. Carr, chief officer of the Kansas Pacific Railway, stat- 
ing that it is of the greatest importance to obtain from M. Splitlog 
the refusal for thirty days of his tract of land. See Exhibit ‘“ P,’’ Mc- 
Alpine’s file. My information then was that the failure of the Alber- 
ton Bank, in New York city, about that time, hushed up the said 
Union Stock Yard Speculation. 


And so he goes on, gossipping, relating supposed inter- 
views and .conversations with Devereux and Oakes, and 
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affirming that his wife, Maria W. McAlpine, was the owner 
of the so-called Ferry Tract, as the records would show; 
what Devereux said about the taxes; what he did about 
making a deed and getting Walker to sign it; what he did 
about getting his co-lessee of the twenty-five and a quarter 
acre tract to abandun the possession to him; that Arthur 
went to Devereux (of which he pretended to have no per- 
sonal knowledge) to know if the land had been sold to 
McAlpine’s wife, and that Arthur afterwards told him that 
‘Devereux said that the railway company had sold the land 
to McAlpine’s wife, and that the trade was really made, 
and the company’s deed would be delivered to McAlpine 
when the conditions were complied with—that is, by the 
removal of the macadam tax lien; that Arthur was con- 
vinced of the certainty of the land exchange, and that he, 
with his tenant, abandoned the land to McAlpine’s tenant. 

And so he goes on to the end of the first paragraph on 
page 177. There is not a paragraph or statement in any 
of these pages that can by any possibility be pertinent evi- 
dence in this cause. 

The sixteenth question and answer on page 177 is of the 
same character—immaterial and incompetent evidence. 

The sixteenth question and answer on page 178 is also 
objected to. Also, the twentieth question and answer on 
the same page. The answer to that question is a mae one, 
extending to page 179. 


The answer to question forty, on page 182, is objected . 


to, because it contains statements in contradiction of the 
letter of Devereux to Oakes, in evidence by McAlpine; 
because it states conversations of Devereux with Sharp; 
because it declares that Devereux expressed himself satis- 
fied with their title after having made an examination 
thereof; because he states he agreed with Devereux to re- 
move the tax lien, which is contrary to the letter of Deve- 
reux to Oakes hereinbefore set out, and written at the time 
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of this alleged agreement, wherein it is stated that McAl- 
pine refused to remove the tax lien. The entire answer is 
argumentative and untrue. It bears upon its face an in- 
tention to misrepresent. 

The answer to question forty-six, on page 184, is object- 
ed to for the same reasons. 

Question fifty, and answer, on page 185, is objected to. 
It, was not competent for him to testify to what Devereux 
said about his threat to commence suit. These are the ex- 
act words he puts into Devereux’s mouth: 

**You need have no fears of the Kansas Pacific Railway Co. claim- 
ing title by right of possession. We have not held adverse possession; 
besides, we have already entered into an agreement to purchase it by 
a sale of other lands to you as an offset.” 

The contention of appellant is that the record dées not 
contain any competent evidence showing that Devereux 
was authorized to do or say anything in behalf of the rail- 
way company in this matter other than to investigate the 
title to the lands proposed to be exchanged, and if the title 
of the McAlpines was good and unincumbered, to prepare 
the necessary title papers evidencing the exchange, to be 
executed by the parties. He found the so-called Ferry 
Tract encumbered by a tax lien, and sold to the County, 
pursuant to the laws of the State, to satisfy that lien. Dev- 
ereux testified he believed the tax lien was invalid and 
could be defeated in law, but he found it was his duty to 
report that the lands were encumbered by the tax claim. 
His authority to act was limited by the instructions con- 
tained in Carr’s letter. Notwithstanding this, he prepared 
a deed of the twenty-five and a quarter acre tract, to be 
executed by the company, and forwarded it to Mr. Carr at 
St. Louis for executiun. Mr. Carr would not take the re- 
sponsibility of executing the deed with the tax lien upon 
the land, without the authority of the Board of Directors, 
although the letter of Mr. Devereux accompanying the 
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deed advised him to do it. Mr. Carr sought the advice of 

the Board of Directors, which resulted in declaring that 

the tax incumbrance must first be removed. 

This is a plain statement of the case. It was an inflexi- 
ble condition that there could be no agreement for the ex- 
change of the lands until the tax lien had been removed, 
and it was not competent for McAlpine to swear as he did 
in answer to question forty-eight, page 184, which was: , 

“Q. Why did you remove the macadam tax lien?”’ 

* “A. We paid it off at the request of the officers of the Kansas Pa- 
cific Railway Co., not because I thought it just, but because I deemed 
it the most prudent and quickest way to finish the land exchange 
and procure a full settlement of the then existing business relations 
between the Kansas Pacific Railway Co. and ourselves.”’ 

From the tenor of Mr. Carr’s letter and the resolution 
of the Board, it is manifest that the statement that he re- 
moved the macadam tax lien at the request of the officers 
of the company, is untrue. He does not state what officers 
made such request, so that the Court can judge of their 
authority, but he does say that he thought it the quickest 
way to finish the land exchange. This statement is con- 
sistent with the letter of Mr. Carr and the resolution of 
the Board. 

Question eighty, and answer, page 189, is objected to for 
the reasons stated. | 

‘‘Q. What induced you to think that J. P. Devereux had authority 
from the railway Co. to make this exchange of lands other than what 
you have already mentioned; what did you rely upon?” 

This question by McAlpine’s counsel implies that he 
made the contract with Devereux. He answers: 

“A. I relied upon the fact that, to my knowledge, he had frequently 
been employed by the railway Co. to negotiate and consummate 
many other prior real estate transactions, which in all cases had 
theretofore been duly ratified, accepted, and acted upon by said rail- 


way Co., and from his general reputation as a highly honorable gen- 
tleman, whose word was as good as his bond, and my further knowl- 
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edge of his having held so many high official positions for thirteen or 
fourteen years ir. the employ of said company, I deemed all his trans- 
actions with ne in this matter of exchange as important and binding 
on said railway Co. as if performed by its President.” 

McAlpine had already taken Devereux’s deposition, in 
which he stated he had no doubt the trade was made, but 
was not made with him, nor in his presence. And yet 
McAlpine persists, in this eightieth question and answer, 
that he believed that Devereux had authority from the 
railway company to make this exchange of me and gives 
his reasons therefor. 

I forbear to weary the Court by reading special refer- 
ence to the series of letters made exhibits by McAlpine, 
found on pages 190 to 196, inclusive. It may be well, 
however, to refer to McAlpine’s letter of August 29, 1878, 
page 196, and of Devereux’s letter from Denver, of De- 
cember 9, of that year, same page. McAlpine says: 

‘‘T presume Mr. Carr’s successor has been appointed, who may be 
able readily to close up the trade if his attention be drawn to it. My 
necessities being such, you will confer a lasting favor by presenting 
the matter to the powers that be for final adjustment.” 

Observe here, that this letter was written August 29, 
1878, two months after the resolution of the Board of Di- 
rectors imposing the condition that McAlpine, in order tu 
accomplish the exchange, must discharge all liens on the 
tie landing. McAlpine says nothing about discharging 
this incumbrance, but presses Devereux to present the 
matter to the powers that be, for final adjustment. 

McAlpine had knowledge of the resolution of the Board, 
as he admits, and was advised of the terms. He knew the 
terms imposed by Mr. Carr in his letter, and yet without 
removing the incumbrance, on August 29, 1878, he presses 
for final adjustment. 

In Devereux’s reply he says: 

‘“‘T have exhausted my efforts, regret I can’t close out this matter. 
I am ready to do so whenever I am empowered so to do.” 
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Thus McAlpine then knew that Devereux could only act 
under instructions from the company, and that he (McAI- 
pine) had no right to suppose or believe that Devereux 
had authority to agree to the exchange of lands, as McAI- 
pine swore he believed Devereux had. ; 

McAlpine gives in evidence, page 199, a letter of S. T. 
Smith, which is as follows: 


“Union Paciric Rattway Co., Kansas Division, 


GENERAL Sup’t’s OFFICE. 
“Kansas Crry, Mo., Dec. 11th, 1880. 


““N. McALpine, Esq., Wyandotte, Kansas: 

Dear Sin—On account of illness of General Manager Clark I have 
not been able to confer with him in regard to settlement of your land 
matter, and having been compelled to postpone my trip to New York 
for the present could not bring the matter to the attention of our 
people there as I expected; therefore to make an amicable settlement 
I will take the responsibility of paying you $1,500 for your piece of 
land on the river bank. I could not, under any circumstances, con- 
sent to carry out the proposed trade for the 25 acres of our land. 

Please advise me if this will be satisfactory and I will arrange pay- 
ment at once. 

“‘Resp’y yours, S. T. SMITH, Gen’l Sup’t. 

It will be seen from this letter, which was McAlpine’s 
evidence, that Smith did not understand that a trade had 
been made, for he speaks of the matter as the proposed 
trade for exchange. 

And here it is to be noted and not forgotten, that Smith 
was not then in the employ of the Kansas Pacific Railway 
Company, but of the appellant. Neither he nor McKenzie 
were in the service of the Kansas. Pacific Company when 
McAlpine says he tendered appellee’s deed to them and 
demanded the deed of the Kansas Pacific Company for the 
twenty-five and a quarter acre tract, and the quarter sec- | 
tion in Pottowatomie County. The conetntion of the ap- 
pellant is, that upon the execution of the artictes of con- 
solidation, in January, 1880, the power of the Kansas Pa- | 


cific Company over all its property, real and personal, 
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ceased and ended, and that all treaties contemplating the 
making and executing of contracts were ended, the same 
as if the Kansas Pacific Company had been dissolved and 
annihilated, and that it was impossible for the appellees to 
claim the privilege of the option offered by the resolution 
of the Board, of June 28, 1878, unless that option had been 
accepted by the appellees, and its conditions performed, 
before the consolidation. There is not one word or sylla- 
ble in the record proving that the appellees ever accepted 
the option by discharging the tax incumbrance, or by the 
making and tendering of a deed to the Kansas Pacific 
Company before the consolidation. The option was given 
in June, 1878, and the claim of the appellees is, not that they 
accepted it and notified the company of its acceptance, but 
that they did discharge the ta lien and get a sheriff’s 
deed, shown in the brief to be void, and did tender their 
deed, contents unproved, to McKenzie, Master Mechanic, 
and S. T. Smith, Superintendent, of appellant’s road, 
shortly before the commencement of this suit, in January, 
1881., 

It cannot be gainsaid that appellees had ample time and 
opportunity to discharge this lien and tender the proper 
deed. It is submitted that a reasonable time, which this 
Court will necessarily have to consider, would be limited 
to two, at farthest at three months from the adoption of 
the resolution. 

The claim of the appellees is that believing, without the 
right to believe, that ‘Smith and McKenzie had the right 
to accept their deed, the time for perfermance by them 
was indefinite. But McAlpine, long after Devereux is 
dead, and unable to contradict, swears that Devereux gave 
him time to experiment, by purchasing the property at a 
sheriff’s sale at the end of a suit not then commenced. 
This preposterous story is contradicted by the letters pass- 
ing between Devereux and McAlpine. .McAlpine requires 
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the return of his and Walker’s deed, which he asserts was 
deposited with Devereux for safe keeping. Devereux re- 
turned the deed to bim under cover of a letter, advising 
him to preserve the deed, for possibly they might yet be 
enabled to make the trade, or, as he expresses it, get 
around to it at some future time. 

This was long after he should have discharged the tax 
lien if he had accepted the option given by the resolution. 


V. 


THE ANSWER DENIES THAT THE McALPINES HAD TITLE 
TO THE FERRY TRACT. THE ENIDENCE IS INSUFFI- 
DIENT TO ESTABLISH THEIR TITLE. 


The patent to the Ferry Tract, upon inspection, will 
show that the land was granted by the Government to 
Isaiah Walker. The patent was issued under the last 
clause of tie second article of the treaty with the Wyan- 
dotts, of January 31, 1855. The following is the clause of 
the treaty, (10th Statutes at Large, 1159:) 

“Four acres at and adjoining the Wyandott Ferry, across and 
near the mouth of the Kansas River, shall also be reserved, and, to- 
gether with the rights of the Wyandotts in said Ferry shall be sold 
to the highest bidder, among the Wyandott people, and the proceeds 
of sale paid over to the Wyandoits. On the paypent of the purchase 
money in full, a good and sufficient title to be secured and conveyed 
to the purchaser, by patent from the United States.”’ 

These four acres are delineated on McAlpine’s map, 
page 218 of the record, and they are within the straight 
lines bounding the tract. The tract of one and twelve 
hundredths acres lying along the river, is in excess of the 
four acres, and if the patent in terms or by construction shall 
be supposed to include this one and twelve-hundredths 
acres, it is to that extent void. The maps all show the 
true line of the Ferry Tract. The original map of Wyan- 
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dott, page 274, and all the maps agree as to the line of the 
Ferry Tract. 

Isaiah Walker, the patentee, testified, page 47, at the 
instance of the appellees, that he was the patentee. 


Then this question and answer: 


“Q. State what other persons were formerly connected with you 
ne ee ee ae S. Government. 
Joel tthew R. Walker, Charles B. Garrett, Joel W. 
dinccin andl myself; later, those that were connected with me were 
Joel Walker and Charles B. Garrett.” 


It is in proof that Joel Walker died several years ago, 
leaving a widow and several children, of which Maria W. 
McAlpine, appellee, was one. 

The appellees, to show title in Maria W. McAlpine, in- 
troduced in evidence over the second objection of the ap- 
pellant, hereinbefore set out, an interlocutory order of the 
District Court of Wyandotte County, in a supposed parti- 
tion suit between Mary A. Walker, plaintiff; and Maria W. 
McAlpine, Justin and Everett Walker, defendants. It is 
found on pages 204 to 207, inclusive. That order and the 
subsequent proceedings to page 213, being so long it seems 
unnecessary to set them out in this Abstract at length. 
The certificate of Trickey, the Clerk of the Court, with a 
formal attestation, is attached; the certificate reads as fol- 


lows, (page 213:) 
“State of Kansas, County of Wyandotte, ss. 

I, L. C. Trickey, Clerk of the District Court in and for said county, 
do hereby certify that the foregoing is « full and correct copy of the 
decree, commission, oath of com., report of com., &c., confirmation of 
report of commissiuners of the case therein entitled as the same ap- 
pears in my office.” 4 

The objection to this record is, that by it it does not ap- 
pear that the Court had jurisdiction to make the interlocu- 
tory and final order contained in evidence. The record is 
not complete. It should have been accompanied by s 
transcript of the complete record containing the petition, 
summons, order appointing guardian ad /i:tem and the an- 
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swers of the defendants. The objection is, that this inter- 
locutory order cannut be referred to to establish the juris- | 
diction of the Court. If, however, it shall be concluded 
that the Court had jurisdictiun, upon the inspection of the 
interlocutory order, it will be found thai the Court de- 
creed, (page 205, ) 

“That the said Maria W. McAlpine, Justin Walker and Everett 
Walker, are each entitled in fee to seven twenty-fourths of the entire 
preinises in said petition described, except,’’ etc. 

, And that the commissioners appointed to make partition 
reported that they had set apart an undivided one-sixth of 
the Wyandotte Ferry Tract to Maria W. McAlpine. It is 
shown by the order what lands partition is to be made of. 
(See page 206.) After describing many lots and tracts of 
land, then on page 207 the following is found: 


“Also an individual one-sixth of a certain piece of land in the city 

and county as aforesaid, and bounded as follows: | 
Commencing two and a half poles east of tiie southwest corner of the | 

northeast quarter of the northeast quarter of section 10, town 11, 

and range last aforesaid, thence north thirty degrees east fifty-nine | 

and three-fourths poles; thence east nine and one-fourth poles to the 

northwest bank of the Kansasriver; thence up along said bank south 

thirty degrees west eighty poles to a point on a rock marked W. F. 

C., Wyandotte Ferry Company meaning; thence west nine and one- 

fourth poles: thence north thirty degrees east twenty and one-fourth 

poles, to the place of beginning, containing four acres of land or 

thereabouts. 7 


In the commissioners’ report, page 209, they report that 
they were appointed to set apart and partition an undivid- 
ed one-sixth of the Wyandotte Ferry Tract, which is the 
same tract last above described. In their report stating 
how they had performed the order, page 211, they report: 

Wefurther assign to Maria W. McAlpine the following parcel of land, 
to-wit: an unidvided one-fourth of a certain piece or parcel of land 
known as the Wyandotte Ferry Companies tract and bounded and 


described as follows, to-wit: Commencing ata point two and one- 
half (2%) poles east of the southwest corner of the northeast quarter 
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of the northeast quarter of section ten (10), town. eleven (11), range 
twenty-five (25); thence north thirty (30) degrees east fifty-nine and 
three-fourths (59%) poles; thence east nine and one-fourth (9%) poles to 
the northwest bank of the Kansas river; thence up along said bank 
south thirty (30) degrees west eighty (80) poles to a point on a rock 


marked W. F. C.—Wyandotte Ferry Company meaning; thence west 
nine and one-fourth (9%) poles; thence north thirty (30) degrees east 
twenty and one-fourth (20%) poles to the place of beginning, contain- 
ing four (4) acres or thereabouts. 


Thus it will be seen that the Court found in the interloc- 
utory order, that Joel Walker was seized of the undivid- 
ed one-sixth of this Ferry Tract, and ordered it with the 
other lands and lots to be partitioned, and the commission- 
ers in making the partition assigned to Maria W. McAI- 
pine an undivided one-fourth of this same Ferry Tract. 
Surely if the purtition proceedings can be considered at all 
over the objections made, the assignment to Maria W. 
McAlpine of a fourth of the tract, when her ancestor was 
entitled to only one-sixth, vested no title in her. 

It cannot be claimed tiat her interest in the Ferry Tract 
was enlarged or changed by the alleged partition proceed- 
ings. 

She makes further claim that she acquired the interest 
of the co-tenants with Isaiah Walker in the Ferry Tract, 
by virtue of proceedings recited in a deed of E. S. W. 
Drought as Sheriff of Wyandotte County. That deed is 
set out on pages 214 and 215. Although this deed is some- 
what lengthy it may be advisable to set it out at length. 
It is as follows: 

Know all men by these presents that whereas, at the October term 
of the district court of the tenth judicial district of the State of Kan- 
saa, sitting within and for the county of Wyandotte, begun and held 
at Wyandotte city, in said county, on the 7th day of October, A. D. 
1872, to-wit, on the 15 day of Oct., A.D. 1872, acertain decree was en- 
tered in an action numbered 1482 on the appearance docket of said 
court, wherein Isaiah Walker was plaintiff and Maria W. McAlpine, 


Amanda Roseberry, and Wesley Garrett were defendants, to have a 
certain tract or parcel of land hereinafter described parted and divid- 
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ed between him, the said Isaiah Walker, and Maria W. McAlpine, 
Amanda Roseberry, and Wesley Garrett—all that certain tract or 
parcel of land situate in the county of Wyandotte, State of Kansas, 
and described as follows, to-wit: Commencing 2% poles east of the 
southwest corner of the northeast quarter of the northeast quarter of 
section ten, in township eleven south, of range twenty-five east, run- 
ning thence north thirty degrees east 594 poles; thence east 9% poles 
to the northwest bank of the Kansas river; thence up along said 
river bank south thirty degrees west 80 poles to a point on a rock 
marked Y/. F.C. (Wyandotte Ferry corner); thence west 9 poles; 
thence north thirty degrees east 20% poles, to the beginning, contain- 
- ing four acres; the said court appointed George B. Wood, V.J. Lane, 
and J. J. Keplinger as commissioners to partition and set apart to 
the respective owners occording to their respective interests, as ascer- 
tained and specified in the decree aforesaid. 

And the said commissioners did, on the 16th day of October, A. D. 
1872, report that the tract of land hereinbefore described could not 
be divided without manifest injury to the parties in interest, and that 
they appraised the land aforesaid at the sum of six hundred dollars. 

Whereupon the report of the said commissioners was, by the said 
court, at its October term, A. D. 1872, to-wit, on the 16th day of Oc- 
tober, A. D. 1872, approved and confirmed, and the said defendant, 
Maria W. McAlpine, by John B. Scroggs, her attorney, elected to take 
the premises in the petition of the said plaintiff, Isaiah Walker, des- 
cribed at the valuation of the said commissioners, whereupon it was 
ordered by the said court that upon payment by the said Maria W. 
McAlpine to the said Isaiah Walker, Amanda Roseberry, and Wesley 
Garrett — their respective shares of said valuation according to their 
respective interetts in said land heretofore described, or on payment 
to the Clerk of the court aforesaid for the use of the said Isaiah Walk- 
er, Amanda Roseberry, and Wesley Garrett respectively, of the said 
shares, that the sheriff of the said county of Wyandotte be, and he is 
hereby, authorized to vonvey by deed reciting the premises to the said 
Maria W. McAlpine the lands and tenements so as aforesaid. 

Now, I, E. S. W. Drought, sheriff of said county of Wyandotte, in 
consideration of the premises and by virtue of the order of the court 
aforesaid, do hereby give, grant, and convey unto the said Maria W. 
McAlpine and her heirs and assigns the lands and tenements bounded 
and described as follows, to-wit: 

Commencing 2 poles east of the southwest corner of the northeast 
quarter of the northeast quarter of section ten, in township eleven 
south, of range twenty-five east, and running thence north thirty de- 
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grees east 59% poles; thence east 9{ poles to the northwest bank of 
the Kansas river; thence up along said river bank south thirty de- 
grees west 80 poles to a point on a rock mark- W. F.C., Wyandotte 
Ferry corner; thence west 9¥ poles; thence north thirty degrees east 
20 poles to the beginning, containing four acres. 

To have and to hold to her, the said Maria W. McAlpine, and to 
her heirs and assigns, forever, in as good and perfect an estate as was 
vested in the said Isaiah Walker, Amanda Roseberry, and Wesley 
Garrett at or after the time the decree was entered in the foregoing 
action. 

In testimony whereof I, E. 8S. W. Drought, sheriff as aforesaid, have 
hereunto set my hand this 21st day of October, A. D. 1874. 

E. 8S. W. DROUGHT, [sEAtL.] 
Sheriff of Wyandotte County, Kansas. 


STATE OF KANSAS. Ves 
County of Wyandotte. {" 


On this 21st day of October, A. D. eighteen hundred and seventy- 
four, before me, deputy clerk of the district court in and for said 
county and State, appeared E.S. W. Drought, sheriff of the said 
county of Wyandotte, to me personally known to be the same person 
who executed the foregoing deed as such sheriff, and duly acknowl- 
edged the execation of the same. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court the day and year last herein written. 

[SEAL. ] G. W. BETTS, Clerk, 

Per J. W. REED, D. C. 

(Endorsed:] Sheriff's deed. Isaiah Walker et al. by E. S. W. 
Drought. sheriff Wyandotte county, to Maria W. McAlpine. Ex- 
hibit “‘S.” 

Now this deed is of no value to prove any title in Maria. 
W. McAlpine. The objections to it are in part stated in 
the objections to the deed of Ryus, sheriff; set out in this 
Abstract, on page 11. This deed of Drought recites that 
a certain suit was brought by Isaiah Walker against Maria 
W. McAlpine, Amanda Roseberry and Wesley Garrett, 
to have partition of this same Ferry tract; that Commis- 
sioners were appointed to make partition, who reporied 
that the tract could not be divided without manifest injury 
to the parties in interest, and that they appraised the land 


aforesaid at six hundred dollars ; that this report was ap- 
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proved by the court, and that McAlpine elected to take 
the premises at the valuation of the Commissioners. It 
further recites, the court ordered that upon the payment 
by said McAlpine to Walker, Roseberry and Garrett, or 
upon payment to the clerk of the court, for the use of 
Walker, Roseberry and Garrett, said sums of money for 
their shares, the sheriff of the county should make a deed 
to Maria McAlpine, and thereupon the sheriff proceeded 
to muke a deed. | 

There is no recital in the deed that the money was paid, 
and the order of the court as recited permitted the sheriff 
to make the deed only upon condition thut the money was 
paid. 

By the statute of Kansas then in force (Sec. 625, Chap- 
ter 80, of the Code of Civil Procedure, page 684, Comp. 
Laws of 1885,) it is provided : 

“Tf partition cannot be made, and the property shall have been 
valued and appraised, any one or more of the parties may elect to 
take the same at the appraisement and the Court may direct the 
Sheriff to make a deed to the party or parties so electing on payment 
to the other parties of their proportion of the appraised value.”’ 

Thus it will be seen that the condition precedent fixed 
by the Court and by the statute was not performed; there 
is no evidence that the money was paid, and for that reason 
if for no other, the deed of the Sheriff is void. 

The burden was upon the appellees to show that Maria 
W. McAlpine had clear title to the so-called Ferry Tract, 
und what Mr. Devereux thought about it is of no concern 
whatever. It does not avail that she had the shadow of 
title; but it is clear that she had not a full and complete 
title—a title that a vendee would be bound to accept. 
The case is not strengtheued by the repeated asservation 
that the McAlpine’s would warrant the title. The Kansas 
Pacific Company was not bound to accept their warranty. 

Referring back to the statements in this Abstract we 
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find that the Court entered an order in a supposed suit of 
partition, in which Mary A. Walker was plaintiff, and 
Maria W. McAlpine and Justin and Everett Walker were 
defendants; that Joel Walker, their ancestor, was seized of 
one undiviied sixth in the so-called Ferry Tract, together 
with other lots and tracts of land; that there was set apart 
to Maria W. McAlpine one undivided fourth of the Ferry 
Tract. This deed of Drought does not recite the supposed 
respective interests of the parties in the suit of Isaiah Wal- 
ker, McAlpine, Roseberry and Garrett, in the tract of land 
conveyed by Drought. Nor is there any sufficient evidence 
in the record that Garrett and Roseberry had any title to 
the Ferry Tract. If it be claimed that Roseberry and Gar- 
rett did have title to the Ferry Tract, the only support for 
such claim in the record is the deed of Charles Russell and 
Elizabeth Garrett, set out on page 217 of the record. Up- 
on inspection it will be found that that deed conveys no 
interest. The deed describes but does not purport tu con- 
vey this Ferry Tract. It purports to convey ‘‘all the in- 
terest of the said Charles B. Garrett in the undivided one- 
fourth of the Ferry Tract, as per decree of court; also all 
the interest of said C. B. Garrett in and to the undivided 
one-sixth of said tracts, sold by the administrator of the 
estate of Joel W. Garrett deceased, and purchased by said 
C. B. Garrett subject to the widow’s dower. Said Ferry 
Tract more particularly described as follows, to-wit:” 

Then follows a description of the premises. 

What Charles Garrett’s interest was, decreed by the 
Court, or what jurisdiction the Probate Court had, or what 
right it conferred upon the administrator of the estate of 
Joel Garrett does not appear. In all it does not sufficiently 
appear that Roseberry and Wesley Garrett had any inter- 
est in the land, or that appellee, McAlpine, gained any 
right or title by the deed of Sheriff Drought. 

Claiming under tax deed, compels uppellees to abandon 
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their claim of former title, compels them to adinit that the 
tax incumbrance existed, and was vaiid, and amounted to 
seven thousand dollars and more, as found by the Court. 

Comment upon that deed has been made in the brief, 
and need not be repeated. It is enough to say as was said 
and urged from first to last in this controversy, that appel- 
lee, McAlpine, had not such title to the Ferry Tract as 
would enable her to compel the Company to accept her 
deed. 

It appearing that there was never any written contract 
or memorandum of contract signed by the Kansas Pacific 
Railway Company, nor any pretext that any such writing 
signed by the company was delivered to appellee McAl- 
pine, her contention was that there was an oral contract, 
and that that supposed oral contract was supplemented by a 
delivery of the possession of the twenty-five and one quarter 
acre tract to McAlpine, pursuant to the alleged oral con- 
tract. As respects the alleged oral contract, there is noj 
one word in the evidence tending to qualify or vary the 
letter of Mr. Carr to Oakes, and the resolution of the 
Board, of June 28, 1878. 


VI. 


McALPINE’S CLAIM OF PART PERFORMANCE, BY REASON 
OF POSSESSION OF THE TWENTY-FIVE AND ONE QUAR- 
TER ACRE TRACT. 


To a proper understanding of this claim it is deemed ex- 
pedient to make a brief statement. 


In the bill it is alleged, paragraph five, page 102: 

“That also at the time of making and entering into said agree- 
ments and covenants, to-wit: on or about the 1st day of April, 1878, 
and pursuant to said covenants and agreements, and with an intent 
to consummate and carry out the terms thereof, the said plaintiff, 
Maria W. McAlpine, with the knowledge, consent, and under the in- 
structions of and acquiescence of the said defendant, took possession 


of said tracts of land firstly above described, which by said covenants 
and agreements were to be so conveyed to the said plaintiff, Maria 
W. McAlpine, and has ever since that time been in full, open, avowed, 
and visible possession of the same and still occupies the same under 
said agreements and covenants.” 

This is in accordance with McAlpine’s testimony, and of 
his witness Bagby. McAlpine testified, page 177: 

“Question 14. State when you so took possession. 


Ans. Early in April, 1878, immediately after the land exchange was 
closed.”’ . 


Bagby says in answer to question six, page 44: 


‘About the time that I was plowing there in Spring of 1878, it was 
my understanding from McAlpine that he was in possession. This 
was in March or April.”’ 

Then at the time that Maria W. McAlpine claims in her 
bill, to have been put in possession by the Kansas Pacific 
Railway Company, Devereux wrote to Oakes that McAl- 
pine declined to pay off the special tax on the Ferry Tract; 
and on the fourth of April, then being four days in posses- 
sion, according to his claim, McAlpine writes to Devereux 
requesting him to come from Kansas City to Wyandotte, 
and examine the title. (See pages 28 and 29.) On the 
eleventh of April, Gilmore, Land Commissioner, wrote to 
Devereux, giving the numbers of three separate tracts of 
land from which McAlpine might make his selection. 
McAlpine testified (page 172) that Devereux, sometime in 
1878, showed him a letter from Commissioner Gilmere, 
giving the description of three quarter sections of land in 
Pottowatomie County, of which McAlpine might take his 
choice. 

So it appears that it must have been after the eleventh 
of April before McAlpine made selection of the quarter 
section in Pottowatomie County. All this was by parol, 
and yet the contention of appellees is that there was an 
agreement for exchange consummated on the first of that 
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month, and that they then entered into possession under 
that agreement; that their alleged agreement was perfect 
and absolute, and that by reason of that agreement, and 
possession, in good faith they proceeded to make valuable 
and lasting improvements upon the twenty-five and one 
quarter acfe tract. 

Observe, that during all the time of the making of these 
improvements, the attitude of the appellees was, that they 
would not pay this macadam tax; and that of the Kansas 
Pacific Company was, that they would not agree to an ex- 
change of lands at all, until the appellees had discharged 
all tax liens and incumbrances upon the so-called Ferry 
Tract. And so the affair stood until the chance opportu- 
nity occurred to purchase the land as they supposed, at 
sheriff’s sale, which has been shown in the brief to have 
been void and worthless, the railway company refusing to 
consider the question of exchange until the incumbrance 
was removed, and McAlpine refusing to remove the incum- 
brance. | 
. McAlpine contends that he took possession under un al- 
leged contract; that the railway company was to accept 
title to the land without the removal of the incumbrance, 
and that the company ought to have accepted the appellee’s 
deed of warranty, because the tax was illegal in his and 
Devereux’s opinion; yet the Court in an adversary suit 
found that the tax was legal and amounted, to over seven 


- thousand dollars, and appellee Maria W. McAlpine be- 


came the purchaser at the sheriff’s sale upon that judg- 
ment. Her acceptance of the sheriff’s deed was an ac- 
kpnowledgment that she had no unincumbered title before, 
and fully justifies the railway company in refusing to con- 
summate an exchange until that incumbrance was remov- 
ed. Upon her accepting the sheriff’s deed, after several 
months elapsed, she endeavors to set up the title acquired 
by that deed, in place of the alleged title of April 1st, 
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1878, and in effect says: ‘It is true I had no title to the 
Ferry Tract when 1 took possession of the twenty-five and 
one quarter acre tract in April, 1878, but in March, 1879, 
I did acquire title at a sheriff’s sale, and now, in 1880, I 
want to make an exchange of the lands, because I allege I 
took possession in April, 1878.” But in fact she did noth- 
ing whatever about possession. It was her husband, N. 
McAlpine, who engineered all this business, and offered 
himself as a witness to swear it through. 

McAlpine claims that in the fore part of the sammer of 
1878 he commenced making permanent improvements 
upon the twenty-five and one quarter acre tract. Upon 
cross-examination he testified, (page 231:) 

“Q. You say you have a dwelling house upon thfs 25% acres of 
land. When was that dwelling house put there? 

A. My recollection is in the fore part of the Summer of 1878. 

Q. Who did you say erected other houses on the property by your 
consent and direction ? 

A. Kelley, Myers, Howard, Payne, Duncan and Mason. 

Q. When did they erect those houses? 

A. The most of them were erected in 1879, some in 1878.” 

The weight of this testimony is that all the improve- 
ments he claims were made, were made before he had no- 
tice of the resolution of the Board, and while he hoped 
that through the advice of Mr. Devereux, the company 
could be induced to exchange property with him, or his 
wife, without the removal of tue tax incumbrance. 


VIL. 
POSSESSION OF THE FERRY TRACT. 


Isaiah Walker, the patentee from the Government of 
this Ferry Tract, under the treaty hereinbefore referred to, 
gave his deposition for appellees, found on page 48: 

“Q. Now state the circumstances tiat led to the Leavenworth, 
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Pawnee & Western R. R. Co., afterwards the Union Pacific R. R. Co., 
E. D., acquiring any permission to pass over your land above men- 
tioned ? | 

A. The Union Pacific R. R., E. D., obtained permission to lay tem- 
porary tracks across this land in 1863 and 1864, for which I never 
received any compensation. 

Q. 
Company or its successors, said tract of land or any part thereof at 


any time to said R. R. Company as the paramount owner thereof? 
A. 


Q. 

A. Temporary permission to pass over it, subject to some future 
arrangement with railroad company.” 

John P. Devereux, page 23: 

“Q. Do you know ofthe Ferry Tract of two acres and upwards 
claimed by McAlpines being used or occupied by the railroad compa- 
ny or the receivers in any different way or manner, during or since 
the negotiations for exchange than it had been occupied by the com- 
pany since the railroad was costructed ? 

A. Ido not.” 

J. O. Brinkerhoff, page 257, testified that he had been 
engaged for the company about nineteen years; thut he 
was then division superintendent; that he had been a 
brakeman upon the road, baggageman and conductor; that 
when he first came upon the road Wyandotte wus the ter- 
minns of the road. Page 258: 

“Q. Now you have been division superintendent for how many 
years ? | 

A. 
Smoky Hill Division.” 

Page 259: 

**Q. During all the time that you have known this property here, 
{referring to this Ferry Tract] this territory, has there ever been any 
enclosure along from the mouth of the Kansas river, up the Missouri 
river as far as our tracks have gone? 


State whether or not you did yield up possession to said R. R. 


No, sir; never did. 
State now the nature of possession held by railroad company. 


Since July ’77, all the time except one year when I was on the 


Not to my knowledge. 
Has it been open ground ? 
Yes, sir. 


Nobody has asserted any dominion over it as far as you know? 
Not as far as I know.” 
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In this connection reference is made to the letter of M. 
W. McAlpine, of April 2nd, 1880, set out in full in the 
brief, page 41 and found in record on page 198. 

In that letter, addressed to S. T. Smith, McAlpine says 
he entered into the contract for the exchange of lands with 
J. P. Devereux over two years before that time; that the 
exchange of lands was at that time considered desirable 
because the people of the company had been using his 
land for several years for steamboat landing and wharfage, 
and were still using it without rendering any compensa- 
tion for the use, and then concludes: ‘* Will you please 
‘inform me when it will be convenient for your R. R. Co. 
‘*to remove their track & come to a settlement for the use 
** of the land?” | 

Time will be wasted in going over all the testimony re- 
specting the alleged change of possession of these lands in 
April, 1878. N. McAlpine was bold to testify that the 
railroad company had the almost exclusive possession. That 
was as far as he dared to go. The record will be searched 
in vain for any proof that the railroad company had or 
claimed any possession of the Ferry Tract other than the 
use of so much of the same as was necessary to operate its 
railroad across it, placed there by the consent of the origi- 
nal proprietor, now about twenty-five years ago. 

McAlpine, pretending to be the owner of it in 1880, 
wanted to know of Smith, Superintendent, when it would 
be convenient for the company to take up its track. It is 
- plain that the appellees understood when they wrote that 
letter that no valid agreement had been reached for the 
exchange of lands, and the pretext that there had been 
one was an afterthought. 
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VIII. 


McALPINE DID NOT ELECT TO REMOVE THE TAX INCUM- 
BRANCE UNTIL AFTER THE COMPANY HAD PUT IT OUT 
OF ITS POWER TO MAKE THE EXCHANGE. 


The deed of Ryus, Sheriff, is dated on the 8th of May, 
1879. On the first day of that month the railway company 
transferred this twenty-five and one quarter acre tract to 
Jay Gould and Russell Sage, to secure the payment of its 
bonds to be issued, for thirty millions of dollars. Three 
million four hundred thousand had already been negotia- 
ted. All this appears in the stipulation of the purties 
found on pages 302 and 303 of the record. Article six of 
the deed of trust to Gould and Sage is as follows: (P. 303.) 

Article 6. The said lands herein mortgaged, and for which no con- 
tract of sale are now subsisting, may be sold by said company until 


said trustees shall take possession of same, upon such terms and 
prices as shall be approved of in writing by said trustees, and such 


sale or sales may be for cash or on credit, or partly for cash and. 


partly on credit, but all moneys received thereunder shall be paid 
over to said trustees; and whenever full payment shall have been 
made to said trustees of the full price of any lands contracted to be 
sold as aforesaid, including interest on all deferred payments, said 
trustees or one of them shall release such land from the lien of this 
mortgage, and join in conveying the same to the purchaser thereof, 
but no sale or conveyance by said company shall divest the lien of 
this mortgage unless one of the trustees shall join in such sale or con- 
veyance or execute a release of said lands, unless such sales shall be 
made by virtue of the provisions of one of the prior mortgages upon 
said lands hereinbefore recited, in which case it is hereby expressly 
declared that the receipt or release of a trustee of any such prior 
mortgage shall discharge the lien of these presents. 


Now, at the time of the execution of this deed, nothing 
had occurred between McAlpine and the company that 
could have prevented the company from making that deed. 
McAlpine don’t pretend that he ever notified the company 
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that he would accept the conditiuns imposed by Mr. Carr wh 
in his letter, and by the company in its resolution. 

Judge Foster in his opinion says: (page 294. ) | 

‘It does not appear that McAlpine in terms accepted this proposi- oe 
tion; but from the evidence and the action of the — I think an 
weceptance may be fairly implied.”’ ay 

Implied from what? Certainly not from any notice 
McAlpine gave the company upon Carr’s letter being sub- 
mitted to him, or upon the receipt of the copy of the reso- 
lution. The Judge goes on showing how he understood it 
was implied: : 


“In a conversation with Mr. Devereux, the attorney of the compa- 

ny. McAlpine expressed the opinion that the best way for him to re 
move the tax claim would be to buy in the land at the ensuing tax 
sale under the new law, which he snbsequently did, at an expense of 
several hundred dollars, and direstly thereafter tendered performance 

of the contract. The company in the meantime remained in the quiet 

use and occupation of the Ferry Tract. I think from the evidence in 

the case this removal of the tax claim was made by plaintiff because _—,, 
of the requirement of the company and may be regarded as part per- 
formance of the contract.” 

This ,is a most astonishing judicial opinion. McAlpine al 
expressed an opinion to Devereux that he thought the best 
way to remove the tax claim would be to buy the land at 
the ensuing tax sale, and Devereux said nothing in reply. 
He had no right to say anything or give any opinion or 
advice about it, and McAlpine’s testimony that he made 
the remark to Devereux was incompetent evidence, Judge 3 
Foster says he did purchase the land at the tax sale at an : 
expense of several hundred dollars, and directly thereafter | 
tendered performance of the contract. It is not true that 
she purchased the land at tax sale, but she purchased other 
land and got a deed for this land. 

lt is not true that she immediately thereafter, or at any 
other time, tendered performance of tie contract. Months | 
elapsed before she expressed any desire to make the ex- od 
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change of lands, and then she made it to S. T. Smith and 
McKenzie, neither of whom were in the employ of the 
Kansas Pacific Cumpany, as has been shown. The record 
does not show that she ever made her deed of the Ferry 
Tract, or offered such deed to anybody, upon any terms or 
conditions whatever. 


J. P. USHER, 
Solicitor for Appellant . 


JOHN F. DILLON, 
A. L. WILLIAMS, 
Of Counsel. 
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change of lands, and then she made it to S. TV. Smith and 
McKenzie, neither of whom were in the employ of the g 
Kansas Pacific Company, as has been shown. The record : 
does not show that she ever made her deed of the Ferry 
Tract, or offered such deed to anybody, upon any terms or 


conditions whatever. 
J. P. USHER. 2 
Solicitor for Appellant . 


JOHN F. DILLON. . 
A. L. WILLIAMS. | 
Of Counsel. 
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PETITION, ‘ 


Title of cause, name of the Court, and usual allegations 
concerning parties and jurisdictional elements. 
Complainants, citizens of Kansas, bring a suit for 
specific performance of contract, against the Union 
Pacific Railway Company, formed by the consolidation of 
the Kansas Pacific Railway Company with other organiza- 
tions, and succeeding to the franchises’ and property of the 
Kansas Pacific Railway Company. Said railway 
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98* Company operates a line of railway through Wyan- fs 
dotte County, Kansas. : 
1. The Kansas Pacific Railway Company was on April oR 


Ist, 1878, seized of the twenty-five and one quarter 

98 acre tract and the quarter section of land in Potto- 
watomie County, Kansas. 

Plaintiffs at that time were seized of the two and 

99 ~~ seventy-hundredths acres, in Wyandotte County, 

State of Kansas. 

2. That at that time plaintiffs and said company closed. 

a contract for an exchange of the said lands held by the 

company for the said lands held by the McAlpines, the 

said plaintiffs acting through N. McAlpine for himself and 

as the agent of Maria W. McAlpine, and the company act- 
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ing by its President, Robert E. Carr, its Board of Direc- 
tors, and other leading. company officers, including John 
P. Devereux, then acting as Attorney for the company. 
3. In making said exchange the twenty-five and one 
quarter acres was delivered to the plaintiffs. Be- 
100 __— fore this said railway company had a partial oceu- 
pancy and possession of the two and seventy-hun- 
dredths acres by permission, and as tenants, of -plaintiffs, 
and owed the plaintiffs rent for a number of years, and 
this exchange was made as a compromise of all questions, 
plaintiffs waiving all rights to past rents, and each 
101 _—sparty entering into full possession of respective 
purchases. Plaintiffs at the time delivered their 
deed, as required by the company. The company delayed 


the delivery of its deed or deeds to plaintiffs until the pe- 


riod of its THEN occupation—supplemented by the YEARs 
OF DELAY—enabled it io set np the pretext of the statute 
of limitations against the title of the plaintiffs to the two 
and seventy-hundredths acres. 

This delay was under the pretence of the discovery of a 
macadam tax lien against the two and seventy-hundredths 
acres, subsequent to the closing of the contract of ex- 
change, which the company unjustly required the plaintiffs 
to remove before the final delivery of the company’s deed. 

4. The plaintiffs, wishing to avoid litigation, waived 
the point, and removed the macadam tax lien, although 
the plaintiffs deemed this exaction unjust. The company 
agreeing to extend the time to do so, the objection was 
removed by plaintiffs at a cost uf $500, and the company 
notified thereof. Yet, even then, the company did not 
perform its contract. 

5. Allegations of the taking of actual possession of the 

twenty-five and one quarter acres in pursuance of 
102 the contract of exchange, April 1st, 1878. 
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6. Allegations of valuable and permanent im- 

provements placed on the twenty-five and one quarter 
acres by the plaintiffs, in pursuance of the exchange, to 
the amount of $1,500, which still remain, &c. 
; 7. Plaintiffs performed all the covenants on their part, 
and tendered a full title to the company of the two and 
seventy-hundredths acres, according to the exactions of 
defendant, and now here into this court bring the deed 
and make good the said tender, and ask for the perform- 
ance on the part of defendant. 

8. The possession of the company of the two and sev- 

enty one-hundredths acres, prior to the exchange, 
| 103 was permissive merely, and as tenants to the plain- 
tiffs. The use was partial and not exclusive, but 
q: concurrent with that of the plaintiffs. 

After the exchange the railway company took exclusive 
control of the two and seventy-hundredths acres, using the 
same for a steamboat landing, and for other railroad pur- 
poses. 

The yearly rental value of the steamboat landing would 
be, prior to the exchange, $400 per annum, from 1874 to 
1878. 

The statute of limitations would now be a bar to that 
claim. 

9. That, notwithstanding the premises, the defendant 

now refuses to comply with its covenants, and to 
104 deliver the deeds of the said twenty-five and one 
quarter acre tract and the quarter section of land, 
wherein the said defendant is alleged to be guilty of fraud. 
10. The possession of the two and seventy-hundredths 
acres, prior to the exchange, was limited to a smali 
113 _— portion of the tract, was permissive, and subordi- 
nate to, and concurrent with, actual possession by 
plaintiffs and their grantors. 
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did assume any control over it, except in a subordinate 
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11. That the correspondence and documentary evidence 
offered in evidence are sufficient, when properly brought 
together and construed, to form an excellent writ- 
114 ten covenant, so as to take this case out of the Stat- 
ute of Frauds, and plaintiffs may properly say that 
they have a written agreement for all this, signed by the 
party to be charged, or its authorized agents. This, sup- 
plemented, as it is, by oral agreements, is convincing and 
12. That, after this covenant for an exchange was made, 
plaintiffs never released the defendant from its obligations 
to perform it. That the giving back of the deed by Deve- 
reux to McAlpine was not a cancellation of the contract of 
exchange, but merely an agreement that the deed should 
be held in escrow, as a security for the performance by 
the company. 
13. That the arrangement by the Kansas Pacific Com- 


, | pany to allow the p.operty of the company to go into the 


hands of a receiver, was conciliatory, and consented 


115 to by the management of the company; and the 


holding by the receivers was not adverse, but in 
harmony with the policy of the company, for the better 


~ protection of mutual interests; and plaintiffs therefore al- 
~~ lege that in so fur as the receivership managed the affairs 
_ of the company they did so merely as the agents of the 

' . company, and the company is bound by these arrange- 


ments as made. 
That the said twenty-five and one quarter acres was not 


- within the receivership, either by the terms of the mort- 


gage under which the receivership existed, or the decree 


- based thereon, and if the receivers assumed any authority 


over it, it could have been only by consent of the compa- 
ny, and as agents of the company, and the receivers never 
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capacity. That the road leading from State Line to Wy- 
andott, over this two and seventy-hundredths acres is no 
part of the chartered line of the company’s road. 

That prior to the exchange the road only run over the 
land by consent, and the rights of the plaintiffs to the two 
and seventy-hundredths acres were prior, concurrent and 
paramount, to the possession of defendant. 

14. At the time of the exchange the twenty-five and 
one quarter acres was worth $1,500, and the two and sev- 

enty-hundredths acres was worth $2,000. Since 
116 that time the increase of value of all lands in the 
vicinity has been considerable. The acquisition of 
the two and seventy-hundredths acres by the company was 


‘a necessity, and values were not regarded, but advantages 


to the company’s traffic. One hundred and sixty acres of 
land in Pottowatomie County, Kansas, was to be, under 
the agreement, the measure of difference between the 
value of the two and seventy-hundredths acres and the 
twenty-five and one quarter acre tract. The two and sev- 
enty-hundredths acres was the only praciticable and acces 
sible steamboat landing at Wyandotte. 

That since the exchange the company, in exclusive use 
of the two and seventy-hundredths acres of the Ferry 
Tract, have continuously occupied the same with large 
quantities of railroad ties, iron, and all kinds of heavy 
freightage and material, and for railroad purposes gener- 
ally. 

15. There was no valid claim or lien against the two 

and seventy.hundredths acres at the time or since 
117 __—‘ the exchange. 

17. The company’s agents, at the time of the 
exchange, represented their lands to be ‘‘ free from all it- 
cumbrance,” and the company covenanted to give a war- 
ranty deed; but if the lands are incumbered in fact, the 


brances, &c., aguinst the lands, &c. 
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plaintiffs will nevertheless accept the warranty deed of the 
company, and rely on their covenants; and plaintiffs ask 
for such title only as defendant is able to give them, with 
the covenants as agreed upon. 

And plaintiffs pray for a specific performance of cove- 
nants by the defendant, and such other and further relief 
as may be proper. 

The prayer also asks for the answer to some six inter- 


-rogatories, which the defendant answers or professes to 


answer in his first answer to original petition. Plaintiff 
desires to read the same in evidence in full to the Court, 
as it shows not only some pertinent facts, but also a desire 
by the company to evade the just consequences of their 
obligations, and a want of good faith on their part in their 


dealings with McAlpine. 


ANSWER. 


106-7 The defendant in its answer sets out a copy of 
the order of the Board uf Directors, of June 28th, 1878. 

See post page 14. 
Allegation 1 is regarding parties, and the consolidation 
of the Kansas Pacific with the Union Pacific Com- 


108 pany. 


Allegation 2 admits that the company operated a — 


line of railroad through Wyandotte County, Kansas. 
Allegation 3: That, before the consolidation, the Kansas 
Pacific Company was seized, in fee, of the twenty-five and 
one quarter acres, and the quarter section of land in 
198 . Pottowatomie County, Kansas, subject to the con- 
ditions ,of the land grant. Also, alleges incum- 


_ purchase, for years impliedly admitting the plaintiff’s title call 
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Defendant denies some matters which are in this answer 
unimportant. _ 
But the most noticeable feature of a want of good faith 
in the company is its allegation found in the an- 
8 swer to interrogatory 5 of the answer, denying the 
9-108 original title of plaintiffs to the two and seventy- 
129 hundredths acres,—part of the Ferry Tract,—after 
confessedly negotiating with the plaintiffs for its 


—after, as it appears, conceding its ownership by the 
plaintiffs, suffering the plaintiffs to rely on the exchange- 
now, after inducing this delay, and when the time of occu; | 
pation by defendant has been supplemented by the years 4 
of delay, defendant seeks fraudulently to defeat the title 
of plaintiffs by pleading the statute of limitations, and de- 
nying the original title of plaintiffs. 
in answer to interrogatory 7 defendant says that Meier, 
Edgell, Treadway, Edgerton, Carr, Enslin, Gould, 
112 Ames, and Dillon, were the Directors of the Kan- | 
sas Pacific Company in 1878 and 1879. es 


AMENDED ANSWER. = 


Afterwards, the petition having been amended, defend- 
ant files an amended answer, in which, 
Ist. Defendant denies the contract of exchange 
129 by the Union Pacific Company. 
2d. By the Kansas Pacific Company. | 
3d. The original title of plaintiffs to the two and seven- 
ty-hundredths acres, part of the Ferry Tract. | 
4th. Each and every allegation in the bill. 
5th. Admits negotiation for an exchange of lands as 
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laid in the bill; but denies the authority- of the offi- 

130 cers of the company to make the exchange; denies 

that the minds of the contracting parties ever met. 

6th. Admits the entry into the Ferry Tract in 1863 and 

1864, by permission of the proprietors of the soil; sets up 

a user since that time; that is, the company never had any 

other use except a,permissive use given when it construct- 

ed its ruad, and says it has NEVER denied the right of the 

- proprietors to the same so far as it is not controlled by the 
use of the road by the company. 

Alleges that such license has ripened into right by more 

than fifteen years continued and peaceable posses- 
131 sion of the same. 
Alleges that the right of way is fifty feet on each 
side of the center of the track. 

Defendant submits to the Court whether it ought not to 
be two hundred feet wide under act of Congress. Yet the 
company did not assume control of any of said Ferry 

Tract, except its road-bed, being a strip twelve feet 
132 wide. (This was on account of its modesty.) Ad- 

mits a suit brought by one Garrett, one of the own- 
ers of the Ferry Tract, but thinks he was either defeated, 
or abandoned the suit. (In this connection see reference 
No. 4, page I} Abstract.) | 

ith. Defendant says Kansas Pacific Company construct- 
ed shops and round-houses on the Ferry Tract, (erroneous, 
‘‘public levee” meant. (See McAlpine’s deposition, imter- 
rogatory 56, page 186, printed record,) and with the pur- 
pose of constructing other shops, in 1865-1866, purchased 
the twenty-five and one quarter acre tract, and it became 
corporate property, and it became subject to a number of 
trust deeds, and to a lien: by the United States, and the 
corporation cannot part with the property until the claims 


are paid off. 
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8th. Defendant could not sell the quarter section in 
Pottowatomie County, because it was subject to the 
133 _— land grant mortgage. 
Claims that the two and seventy-hundredths acres 
was never needed by the company. 
9th. Plaintiffs never saw the lands in Pottowat- 
134 omie County, and as to the twenty-five and one 
quarter acre tract they were intruders. 
10th. The Ferry Tract is not worth more than $1,500, 
while the twenty-five and one quarter acre tract is worti 
at least $40,000, and though at the time of the pos- 
134 session of the receivers the disparity was not so 
great, yet at that time the twenty-five and one quar- 
ter acre tract was worth four or five times as much as the 
Ferry Tract. 
11th. Repetition of general denial. 
This answer was filed August 1, 1883, and plaintiffs there- 
upon filed the general replication, and the case was at issue. 
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ABSTRACT OF EVIDENCE. 
TITLE TO THE THE TWO AND SEVENTY-HUNDREDTHS 
ACRES.—‘ FERRY TRACT.” 

1. Transcript of patent from United States to Isaiah 
Walker, for four acres, known as the ‘‘Ferry Tract,” des- 
cribed by metes and bounds. Date, 16th September, 1161. 
Certified by Commissioner of General Land Office, Wash- 
ington, D. C. See Supplemental Printed Record, pages 


‘8 and 4. 


2. Sheriff’s deed from Amanda Roseberry and Wesley 
| Garrett, heirs of Charles B. Garrett, and also from 
214 Isaiah Walker to Maria W. McAlpine. Date of 
deed, October 21, 1174. Record W, 110-111. 
3. Conveyance by warranty deed from Nicholas McAlI- 
pine and Maria W. McAlpine, Isaiah Walker and Mary 
Walker, his wife, to Kansas Pacific Railway Com- 
218 pany, in handwriting of John P. Devereux. Date, 
March 22, 1878. Acknowledged by Isaiah Walker 
and wife at Newton County, Missouri, March 27th, 1878. 
Acknowledged by Nicholas McAlpine and Maria W. Mc- 
Alpine, his wife, June 14th, 1878. 
4, Record proof from files of suit in District Court Wy- 


-andotte County, Kansas, No. 804, Charles B. Garrett vs. 


Union Pacific Railway Company, E. D. Amended 


200 answer of the Company, showing that the company 


admitted the title of plaintiff’s grantor, Charles B. 
Garrett, May 20th, 1867, and set up entry by permission 


_ when sued for trespass, etc. 


5. Conveyance from Charles B. Garrett, Russell and 
Elizabeth J. Garrett, to Wesley Garrett and Aman- 


217 da Roseberry, one-fourth interest in Ferry Tract 


and other property. Certified copy recorded at of- 

218 fice of Register of Deeds, of Wyandotte County, 
Kansas, book K, 107 and 108. 

6. Sheriff’s deed to Maria W. McAlpine on foreclosure 


- 221 of tax lien by County. Dated May 8th, 1869. 


Union Pacific Railway Company vs. McAlpine, 


A VERY FAIRLY COMPILED WRITTEN AGREEMENT. 


Kansas Paciric RaILway, 
OFFICE OF GENERAL MANAGER FOR THE RECEIVERS, 
St. Louis, Feb. 26, 1878. 


‘T. F. Oakes, Gen. Sup,t, 
Dear Sir:—Respecting the settlement for right of way with McAF’ 


pine, I beg to say you can settle with him on the basis of exchanging 

the lot of land belonging to company above Wyandotte, 
42 about 25 acres, for his Walker-Ferry tract. That we will also 
81 in addition, give him one hundred and sixty acres of land, to 
be selected by him out of the lands of the company, the appraised 
price of which does not exceed five hundred dollars; back taxes and 
claims on all to be satisfactorily cleared up. 

Respectfully, 
ROBERT E. CARR. 


On which is endorsed by T. F. Oakes, General Superin- 
tendent, the words: 


“J.P. D.,” (meaning J. P. Devereux.) ‘go ahead with this. 
: T. F. 0.” 


And also endorsed on the back of said letter when filed 
away among the records of the railway company— 


L. 893. Ex. Dept. 
Sr. Louis, Mo. Feb. 26, ’78. 
Carr, Robt. E. Gen’! Mgr. Walker-Ferry Tract. 


Authorizes settling with McAlpine by exchg. for it 25 acres land 
above Wyandotte, and 160 acres land, value not exceeding $500.00, 
back taxes and claims on all to be cleared up.” 

Oct. 7, 1876. To McAlpine from Devereux. Letter 
No. 1. Louis A. Geraldin’s letter as clerk for Devereux, 
No. 1. Dep. of Devereux: states that matier in re- 

26 _=gard to Walker-Ferry Tract was referred by Lyford 
to Devereux’s office. Attention promised. March 


| png te r a * 
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27 7, 1878, Devereux to McAlpine, making inquiry 
about matter mentioned in Geraldin letter. 


Sin reall lead i 


ag See Oakes’s deposition, 80-81. 
| ee | March 8, 1878. No. 3, Devereux’s deposition. Letter 
; Ole from Devereux to S. J. Gilmore, Esq., Land Commission- 
er, says: 


“Tn an exchange of property between this company and N. McAl- 
pine, it is proposed to convey him a quarter section of land, $3 per 
acre, in Wabaunsee or Pottowatomie counties, company to 
27 pay transfer in cash. You better prepare the deed to McAl- 
pine, with all necessary releases, and Jet the deed come to me 
to be delivered to McAlpine. 
Signed, JOHN P. DEVEREUX, Att’y.”’ 


March 13, 1878. No.4. To McAlpine: 


F.- ‘The deed to McAlpine for the 25% acres of land should follow the 
Ba. calls in Mrs. Lydia Walker’s deed. 100 feet strip of land occupied by 
eo Mo. R. R. Co., for right of way, reserved. I shall advise that I don’t 
think the sale for macadam taxes a good one, and I expect it will not 
be regarded as in the way. 

Signed, JOHN P. DEVEREUX, Att’y.”’ 


| vee a March 20, 1878. No. 5, Devereux’s deposition, Exhibit 
ey C, Devereux to Oakes, discloses macadam tax lien claimed, 
to be illegal, and states: 


“If it be so determined, exchange can be —_— on the basis of Mr. 
Carr’s letter to — of Feb. 26. 
ee Signed, JOHN P. DEVEREUX, Att’y.” 
_ ae April Ist, 1878. No. 6. Devereux’s deposition. Dev- 
eee ereux to Oakes, states that 
. 28 ‘“* McAlpine declines to pay off the special tax charged against 
Walker-Ferry Tract, claiming tax is illegal. 1 concur with 
McAlpine as to the irregularity of the levy and sales, and that by it 
his title has not been divested. If our company is unwilling to accept, 
McAlpine wants the company’s track taken up without the trouble of 


litigation. 
Signed, JOHN P. DEVEREUX, Att’y.” 
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April 3, 1878. No. 7. Devereux’s deposition. Deve- 
reux to McAlpine, states that he Devereux had 
28 “conferred with our General Superintendent about the ex- 
196 change oflands. That the terms of which were agreed upon— 
our property free from all incumbrance, it is expected you will 
put the property we get from you in the same condition. 
Signed, JOHN P. DEVEREUX, Att’y.” 
April 4, 1878. No. 8. Devereux’s deposition- McAl- 
pine to Devereux: McAlpine claims there are no 


_ 28 taxes against his land. In case any is adjudged 


against the land by competent autbority, McAlpine 
will pay them; unmistakably refers to the two and seventy- 
hundredths acres, part of the Ferry Tract. 

Statement by McAlpine that the McAlpines had sold to 
the Missouri River Railroad Company the right of way in 
the land then occupied by them, McAlpine says: 

“We. holding the title. tender you a warranty deed. If this is not 
satisfactory will you pay up past rents and profit, $250 per year from 
time when Lyford was notified that we objected to the K. P. Co.'s 
free use of the same.”’ 

April 11, 1878. No.9. Devereux’s deposition. S. J. 

Gilmore to Devereux. Statement of the unsold 
29 ~—s tracts of land from which McAlpine could select, 


among which was the tract, N. E. 4, Sec. 27, 8, 9, 


E, signed S. J. Gilmore, L. C., Kansas Pacific Railway 
Land Department, Salina, Kansas. 

April 16, 1878. No. 10. Devereux’s deposition. Dev- 
ereux to Onkes: 


‘After agreeing with Mr. McAlpine as to the terms upon which we 
were to exchange properties it is ascertained his property is incum- 
bered by a sale for taxes, and it has been sold and purchased 

30 by the County of Wyandotte, I have examined the -proceed- 
ings through which ‘the sale was made, and think them so ir- 
regular that the title has not passed under them, McAlpine, relying 
on the irregularity of the assessment and sale, refuses to pay them. 
The property we offer in exchange is of greater value, but that is not 
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the measure of value to us, it Neing a necessity as a tie landing. We 
have not been able to get any other place so suitable to unload our 
ties. Signed, JOHN P. DEVEREUX, Att’y.” 


June 13, 1878. Exhibit A, attached ‘to heel of Dever- 
eux’s deposition. Devereux to Robert E. Carr: States 
that he encloses to Carr for his 


“Signature and ack., and for release of Messrs. Burnham and Lew- 
is, trustees, deed of this Co. to Maria W. McAlpine for 25 acres of 
land, less R. of W. therein described, situate in Wyandott Co., 
33 and in exchange for Which and the N. E. { of Sec. 27, Tp. 8, R, 
9 E.,160 acres; to be also conveyed to Mrs. McAlpine by deed 
from L’d Com’rs office, we are to get two and seventy-hundredths 
acres at Wyandott, used by us as a tie landing. That it seems indis- 
pensable that the Co. should bave it as a‘tie landing, and while a 
small part is clouded by a tax sale, I nevertheless advise that the ex- 
change be made, and with the approval of both yourself and the 
General Sup’t. My opinion is the tax sale is too faulty to be relied 
upon by the county, who bid the same off. 
Signed, JNO. P. DEVEREUX, Att’y.”’ 


KANSAS PACIFIC RAILWAY COMPANY.—EXTRACT FROM 
MINUTES OF BOARD OF DIRECTORS. 


St. Louis, June 28, 1878. 
Pursuant to call of President : 

Present, Messrs. Perry, Meier, Edgell, Treadway, Edgerton, and 

President Carr. The President presented a form of deed to Maria W. 
McAlpine, to 25% ocres of land in Wyandotte County, in ex- 

106 change for two and seventy-hundredths (2.70) acres of land 

223 ~=s att: the tie landing, in Wyandotte County, and asked for in- 
atroctions in regard to signing the same. 

On motion of Mr. Meier, and seconded by Mr. Perry, it was resolved. 
That the exchange of said lands be made, reserving the right of way 
therein, and the deed of the company be properly executed and deliv- 
ered to Maria W. McAlpine, whenever the land to be conveyed by her 
has been released from the tax claim thereon, and a proper deed 
made for the same is delivered. 


. Duly certified and sworn to by Amos H. Calef, Sec’y. 
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The same attached to answer, and referred to by defend- a 
ants as Exhibit A. There are other admissions in the an- < 
swer, to which the Court is respectfully referred. 
July 26, 1878. Exhibit B, heel of Devereux’s deposi- ’ 
tion. Devereux to D. M. Edgerton, Acting President, 4 
who succeeded Carr. Devereux says, on the 13th of ‘are 
June, 1878: F 


‘I sent your predecessor in office a deed for signature, acknowledg- in * 

ment and attestation, from the Co. to Maria W. McAlpine, Se 

34 with a letter explanatory. Seeing Mr. Carr afterwards I asked a ck 

him if he had executed the deed, and his impression then was agree 

that hehad. Signed, JNO. P. DEVEREUX, Att’y.” oe 

December 12, 1878. No. 11. Devereux’s deposition. | 3 

Devereux to McAlpine, states that he returns the deed tu oo 

McAlpine, and suggests that | | Rag? 

30 “It would be well for you to preserve this deed, as we may 3% 
get around to it again some of these days. 

Signed, JNO. P. DEVEREUX, Att’y.”’ 


~ November 13, 1879. No. 12. Devereux’s deposition. 
McAlpine to Devereux, refers to above mentioned 
31 exchange of lands, and says: ay 
‘“‘The macadam tax lien against tie Ferry Tract has been 
settled. The title is now clear of all incumbrances. Now, then, shall 
we finish the trade? I am ready; are you? - Saal 
Signed, N. McALPINE. 
Refer now to evidence of Devereux, where it appears 
that Devereux had written or telegraphed te S. T. Smith 
on the subject above alluded to, and received from Smith 
in answer thereto the following telegram: 
WALLACE, Kansas, 11-19, 1879. 
J. P. Devereux, Lawrence, Ka. | 
16 Yes. Please close with McAlpine if you can on reasonable vA 


62 ‘terms. ed 
Signed, S. T. SMITH. ae 


* 
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Devereux says he then sent reply to McAlpine’s letter of 
November 13, 1879, stating, viz: 
No. 8 of McAlpine’s file of letters. 


ee Kansas Paciric Law Department. 
16 LAWRENCE, Kansas, Dec. 13, 1879. 
196 NicHOLAS McALPINE, Esq., 
Fair Play, Park Co., Col. 
; Be : Dear Sir:—I havescarcely been a day in my office since receipt of 
Od on yours of 13th ult., about our real estate. Yes; J am ready to make 
ws. "it whenever you are here. When will that be? 
“3 =itigh Yours truly, 
JNO. P. DEVEREUX, Att'y K. P. “2 


No. 13, attached to Devereux’s deposition : 


WyYaNnbDoTT, Kansas, Dec. 20, 1879. 
Joun P. Deverevx, Esq., Lawrence. 
ae Dear Sir :—Your favor of the 13th inst. duly received. Am 
3 =e : 31 glad you are ready to close the land trade. Will take papers } 
along, and meet you in Lawrence next Tuesday. 
‘ If you are coming this way, or likely to be called away on that day 
please telegraph when and where to meet you, and oblige, 
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Very Respectfully. : 

Signed, N. McALPINE. 
No. 9, McAlpine’s file. Telegram. 
LAWRENCE, Ks., Dec. 22, ’79. , 

‘197 Received at 3:50 Pp. m. 


ree. N. McALpine, Wyandotte: 

Bp Meet me at General Offices to-morrow forenoon. 

“peep JNO. P. DEVEREUX. 

mace No. 10, McAlpine’s file: 

ee: 2 * Kansas Pacific, Law Department. 

LAWRENCE, Kansas, Dec. 26, 1879. 

N. McAlpine, Esq., Wyandotte. 
DeaR Sir:—I am requested to ask extension of time until Superin- 

Eo. tendent Talmage returns from New York, where he goes soon: : 

ee 197 He won’t be gone long, it is said. a 

- Yours truly, 

JOHN P. DEVEREUX. 


Union Pacifie Railway Co. vs. McAlpine. 


Farther evidence and correspondence between McAlpine | 


and Devereux and S. T. Smith, in which it appears that 
the matter was still further postponed, and remained open 
und undecided, and that the railway company never, at 
any time, formally withdrew from the contract of ex- 
change. (See printed record pages, 172 to 179, 198 to 
199, &c.) 


Union Pacific Railway Co., Kansas Division, General Supt’s Office. 
Kansas City, Mo., 1st April, 1880. 
N. McAlpine, Esq., Wyandotte, Ks. 
Dear Sir: I am directed by the General Superintendent to say that 
this company will not make the exchange of lands with you. 
198 Yours truly, 
JNO. P. DEVEREUX, Att’y. 
A Copy. 
WyYanporre, Ks., 2, 1880. 
S. T. Smith, Gen. Sup’t, K, C., Mo. 
Dear Sir: Am in receipt of a letter from Mr. J. P. Devereux, att’y, 
in which he states that you decline closing the purchase and 
198  saleof lands he and the writer entered into over two years 
ago. 

At that time the exchange of lands was considered desirable by 
your people, as you had been using my land for several years for a 
steamboat landing and wharfage, and still using it without rendering 
compensation for the use of it. 


Will you please inform me when it will be convenient for your R. R. 


Co. to remove their track and come to a settlement for the use of the 
land. Resp’f’y, M. W. McALPINE, 
; For N. McA. 
Union Pacific Railway Co., Kansas Division. 
LAWRENCE STATION, 10 Ap’l, 1880. 
Mrs. McAlpine, Wyandotte. 
Dear Madam: Sup’t Smith asks that in the matter of exchange of 
land you will delay conclusions until he can confer with New 
198 York parties. ThisI have from him yesterday. I shall be 
glad if you find it agreeable to do so. 
Yours truly, JNO. P. DEVEREUX, Att’y. 
Union Pacific Railway Company, Kansas Division. 


Union Pacific Railway Company vs. McAlpine: 


LAWRENCE, Kansas, 13 July, 1880. 


i : *, N. McAlpine, Esq., Wyandotte, Ks. 
:) ie Dear Sir: In reply to yours of yesterday I beg leave to assure you 
ee : that I am quite as ignorant as when I last dropped you a line 


198 what has been concluded by the New York parties in reference 
to that point of land. Notaword have I. heard from the 
mg General Superintendent, or any one, recently, about it. Why don’t 
4 s ni you call at the office at Kansas City, and see Mr. Smith? Perhaps 
He something definite has been determined on. In the matter of passes, 
I have none this year. | 
Yours truly, JNO. P. DEVEREUX. 
| ja Union Pacific Railway Co., Kansas Division, General Sup’ts Office. 
, 2a : Kansas City, Mo., Dec. 11th, 1880. 
ee N. McAlpine, Esq., Wyandotte, Ks. 
‘+ Dear Sir: On account of illness of General Manager Clark I have 
not been able to confer with him in regard to settlement of your land 
Bes matter, and having been compelled to postpone my trip to 
ao 199 New York for the present, could not bring the matter to the 
os attention of our people there, as I expected; therefore to 
ey make an amicable settlement, I will take the responsibility of paying 
2 eee you $1,500 for your piece of land on the river bank. I could not, un- 
Se der any circumstances, consent to carry out the proposed trade for 
ane x the 25 acres of our Jand. 
Barec te Please advise me if this will be satisfactory, and I will arrange pay- 
ment at once. 
Resp’y yours, S. T. SMITH. Gen’! Sup’t. 


ABSTRACT OF THE EVIDENCE IN FORM OF DEPOSITIONS 
IN THIS CASE. 


DEPOSITION OF ROBERT E. CARR. 


- The deposition of Robert E. Carr, President of the Kan- 
sas Pacific Railway Company, proves that the matters pen- 
ding between Mr. McAlpine and the railway company, 

and the proposition of the company for the purpose 
$7 — of acquiring the two and seventy-hundredths acres, 


jew bed <—o— 4 ~~ s 
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part of the Ferry Tract, was originally recommend- 
ed to tue Board of Directors of the company, and to the 
receivers, by the General Superintendent, (T. F. Oakes,) 
under the representations that it was needed, 


‘“‘This induced the Board and receivers tu enter into negotiations 


with Mr. McAlpine for the acquisition of it. The General Superinten- 
‘ dent was authorized to make the exchange of the two and 
68 seventy-hundredths acres-owned by McAlpine for that owned 


by the company. The consent of the receivers was also ob- 
tained. 


Mr. Devereux was instructed to examine the title, and to make the 
deed. Referring to my letter of Feb. 26, 1878. The company was to 


make the deed, clearing the title by getting the consent of the trustees 


under the various mortgages. 
In whatever I did in regard to this exchange, as an officer of the 
railroad company, it was my custom to act after consulta- 
60 tion and advice of the Board of Directors. I did not vary 
70 from my custom in this case, only by consulting additionally 
71 with the receivers. I should think I conformed with the cus- 
tom of the company. It was my custom to do it. When I did 
act without such consultation, it was subject to approval. 
As to how the company’s title was to be conveyed to Mrs. McAlpine 
69 was a matter for the attorneys. It was Mr. Devereux’s duty 
to get up the deeds in conformity with that letter to Mr. 
Oakes, of Feb. 26, 1878. 
I will not swear positively that I did not have the conversation 
with John P. Devereux, mentioned in his lelter of July 26th, 


69 1878. I resigned as General Manager under the receivers, in 


June, 1878. 
See Exhibit B, page 34, printed record. 
Kansas City, July 26, 1878. 
D. M. Edgerton, Esq., Pres’t Kas. P. R’y Co. St. Louis, Mo. 
Dear Sir: On the 13th June, 1878, I sent your predecessor in office 
a deed for signature and acknowledged and attestation from 


34 this company, to Maria McAlpine, with a letter explanatory. 


Seeing Mr. Carr afterward I asked him if he had executed the 
deed, and his impression then was that he had. Mrs. McAlpine is anx- 
ious to close the transaction. Please let me hear from you here. 


Yours truly, 
Signed, | JOHN P. DEVEREUX. 
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‘Devereux is dead. He died early last Summer. Carlos S. Greeley 

and Henry Villard were the receivers. I held the appointment 

71 of General Manager. The Kansas Pacific Railway Company 

had a Secretary, and a book containing the corporate pro- 
ceedings of the company. 


DEPOSITION OF SYLVESTER T. SMITH. 


“Was General Superintendent of Kansas Pucific Railway Company . 
from April 1st, 1879. Prior to that time was Receiver. The 
59 ‘Union Pacific was successor to Kansas Pacific. 

I knew John P. Devereux since 1864. He has been the Attor- 
ney for said road. He has been identified as one of the officers of the 
road since 1864. I believe him to have been an active and efficient 
officer. He has always been faithful to the trusts reposed in him. I 
never knew of anything dishonest or false in his connection with the 
company. I never knew that he assumed any authority to act for 
the company that he did not possess. As iar as I know, his acts and 
dealings for the company have been recognized. I have known a 
good deal of the company’s affairs. 

- Mr. Carr was President of the Kansas Pacific Railway Company in 

1878; office at St. Louis, in the building containing the gcn- 
60 eral offices of the company. |, as receiver, did not have con- 

trol of such offices. 

Under the receivership I operated the road under an order of the 
Court, but did not transact the business of the company. T.F.Oakes 


_ was my General Superintendent. Under the receivership I did not 


take possession of some of the company’s general offices. My office, 
during the receivership, was in the big building on Broadway, 

61 marked on the outside ‘“‘ Kansas Pacific,’’ between Fifth and 
Sixth Streets, owned by Allen and Case. 

The duties of a general superintendent are of a general nature. If I 
ever gave any directions looking to the closing of any contract con- 
cerning land, I have not done so without authority. 

If Judge Devereux had the following telegram, viz:—‘‘ Wallace, 

Kansas, Nov. 19, 1879. J. P. Devereux, Lawrence, Kas. Yes; 
62 Please close with McAlpine, if you can on reasonable terms, S. 


63 T. Smith, I venture to say I sent it. 
| See statement of Devereux as to this telegram. 


16 See deposition of Devereux. S. T. Smith’s depo- 
63 sition. 

I had no control of the 25X acres of land which is the subject of this 

suit, at the time I was receiv r. I have acopy of President 

53 Carr’s letter to Oakes, the original dated Feb. 26, 1878, con- 


cerning the fixing of the basis of the land exchange. It is mark- 
ed “ Exhibit B,” and reads as follows, viz: 


Kansas Paciric Rariway, 
OFFICE OF GENERAL MANAGER FOR THE RECEIVERS. 
Sr. Louis, Fes. 26, 1878. 
T. F. Oakes, Gen. Supt. 
Dear Sir :—Respecting the settlement for right of way with McAl 
pine, I beg to say you can settle with him upon basis of exchanging 
the lot of land belonging to the company above Wyandotte, 
42 about 25 acres, for his Walker-Ferry Tract. That we will also 
in addition, give him one hundred and sixty acres of land, to 
‘be selected by him out of lands of the company, the appraised price 
of which does not exceed five hundred dollars; back taxes and claims 
on all to be satisfactorily cleared up. 


Respectfully, 
ROBERT E. CARR. 


On which is endorsed by T. F. Oakes, General Superin- 
tendent, the words: 


“J. P. D.,” (meaning J. P. Devereux.) “go ahead with this. 
T. F. 0.” 


And also endorsed on the back of said letter when filed 
away among the records of the railway company— - 


L. 893. : Ex. Dept. 
St. Louis, Mo. Feb. 26, ’78. 
Carr, Robt. E. Gen’! Mgr. Walker-Ferry Tract.. 


Authorizes settling with McAlpine by exchg. for it 25 acres Jand 
above Wyandotte, and 160 acres land, value not exceeding $500.00, 
back taxes and claims on all to be cleared up.” 

I will produce the letter of authority under which I acted in in- 

structing Devereux to say that we would not make the ex- 
64. _—_ change of lands. 


No such letter was produced. 
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See letter of Devereux, Exhibit D, page 43 printed 
record. 


I saw the deed signed by Carr, as President of the railway company, 
to Maria W. McAlpine, for the 25 acres of land in this action, or else 
Devereux told me there was a deed drawn up. This was while I was i 
General Superintendent or while I was Receiver. It must have been | 
in 1878. I cannot say whether it had been signed by Carr or not. 
My attention was first called to this matter when McAlpine came 
with Judge Devereux to see me. I was then Receiver. I knew that 
trade was pending while I was Receiver. I wat fully aware, etc. When 2 
Carr went out of office Edgerton succeeded him as Acting President. 

I understood that an agreement had been made to carry out such 

trade, and some objection to the title to the McAlpine piece 
65 had been made by Devereux. 

I have seen a large amount of papers in the hands of Judge 
Devereux in regard to that deed from the company to McAlpine and 
wife, and Isaiah Walker and wife, shortly after November, 1878. : 

After the discovery of the macadam tax lien the matter of exchang- | 
ing lands was further discussed. 


DEPOSITION OF JOHN P. DEVEREUX. 


I have been in the employ of the Kansas Pacific Railway Company 
from February, 1864, to Ist of June, 1880, and have since 
11 that time been connected with the defendant, the Union Pa- 
cific. Since 1875 have been connected with the Law Depait- 

ment of that company. 

There was an agreement or understanding between the Kansas Pa- 
cific Railway Company and the plaintiff to exchange lands, the rail- 
way company to convey to plaintiff the tract of land known as the 
Walker tract, being the certain 25¥ acre tract mentioned in the peti- 
tion, and a quarter section of railroad land east of Junction City. 

‘The plaintiff was to convey to the railway company the point of land 
at Wyandotte, Kansas, on the Missouri River, containing two and 
seventy-hundredths acres, being the tract mentioned in the petition ; 
and I was directed to examine, by Mr. Robert E. Carr, or T. F. Oakes, 
the Superintendent of the road, the plaintiff's title to this piece of 
land, and to satisfactorily prepare the deeds between the plaintiffs 
and the railroad company. I prepared the deed from the plaintiffs, 

and from Isaiah Walker and wie, to the railroad company, for 


12 the two and seventy-hundredths acres of land, which was exe- 

cuted by the plaintiffs and Isaiah Walker and Mary Walker. 
After the deed was executed, the deed was sent to me, by McAlpine, to 
Kansas City, Mo., where I was then living, and I retained it until the 
12th of December, 1878, when I returned it to Mr. McAlpine, at his re- 
quest. 

I sent to Robert E. Carr, the President of the company, a deed 
which I had prepared from the company to Mrs. Maria McAlpine, for 
the 25¥ acre tract: mentioned in the petition. Not having heard from 
Mr. Carr, | wrote to Mr. D. M. Edgerton, the then Acting President, 
on the 26th of July, 1878, asking him to hunt up the deed. I have 
searched for his answer to my letter, but have not been able to find it. 

In the investigations I made of the McAlpine title, I found a mac- 


adam tax lien. I thought the tax sale irregular, and that it did not | 


pass title, and so reported to the Superintendent or to Mr. Carr. 

I have no knowledge that this matter was referred to any other at- 
torney of the company but myself. I was the Attorney of the com- 
pany located at Kansas City. 

Between the Fall of 1875 and the Fall of 1878, Dr. John Arthur, of 
Wyandotte, got permission from me to enter upon the twenty-five 
and one-fourth acres of land mentioned in the petition for use as a 
pasture. . 

If Mr. McAlpine had been present when I received a letter from Mr. 
Edgerton in reference to this business, it is not unlikely that I would 
have read it to him. I had frequent conferences in 18738 with Mr. 
McAlpine relative to this business. 

On the 26th of July, 1878, when I wrote to Mr. D. M. Edgerton, to 

which reply I have already referred, I asked Mr. Carr if he had 
13 executed the deed, and his impression was then that he had. 
See Exhibit D, page 43 printed record. The copy 
-of the letter sent with the deed to Mr. Carr is marked A, 
‘heel of deposition, as follows: 


Kansas City, June 13th, 1878. 
Ropert E. Carr, Esq., Pres't, 
St. Louis, Mo. 
Dear Sir: ‘1 enclose for your signature and acknowledgment a re- 
‘ease of Messrs. Burnham and Lewis, trustees, deed from this compa- 
ny to Maria McAlpine for 25% acres of land, less R. of W. 
83 therein described, situate in Wyandotte County, and in ex- 
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change for which, and the N. E. { Section 27, Tp. 8, Rg. 9 E, 
160 acres, price $3, to be conveyed to Mrs. McAlpine by deed from 
Land Commissioner’s office. We are to get two and seventy-hun- 
dredths acres at Wyandotte, used by us asa tie landing. It seems 
indispensable that we should have this locality as a tie landing; and 
while, by reason of a tax sale, some part (a small part) of this two 
and seventy-hundredths acres is clouded by a tax sale, I nevertheless : 
advise that the exchange be made, as I have so gaid when I was last 
at your office, and here to the General Superintendent, and with the. 
approval of both. As soon as I shall hear from you | shall ask Mr. 
Gilmore to communicate with you about the quarter section above 
mentioned. 
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Yours truly, JOHN P. DEVEREUX, 
Attorney. 
My opinion is that the tax sale to which I refer, is too faulty to be , 
relied on by the county, who bid the land off, and yet holds at bay 
apy one who shall succeed her by substitution. 


Exhibit B is as follows, to-wit: 

Kansas City, 26th July, 1878. 
34 D. M. Epeerton, Esq., Pres’t K. P. R’y Co., 
St. Louis, Mo. 

Dear Sir: On the 13th of June, 1878, I sent to your predecessor in 
office a deed, for signature, and acknowledgment, and attestation, 
from this company to Maria McAlpine, with a letter explanatory. 
Seeing Mr. Carr afterward, I asked him if he had execuetd the deed, 
and his impression then was that he had. Mrs. McAlpine is anxious 
to close the transaction. Please let me hear from you here. 

Yours truly, JOHN P. DEVEREUX, | 
Attorney. 

I will not swear positively that Edgerton did not make some reply — | 

to my above mentioned communication. I think it is likely he did.. qi 

Shortly after this ' removed to Denver, Colorado, and remain- 

»14 ed there until the Fall uf 1879. still in the service of the com- 
pany. 

1 will not swear positively that 1 did not read Edgerton’s answer 
to above letter to McAlpine. The fact that I cannot find the answer 
is the only reason why I am doubtful about receiving it, because Mr. 
Edgerton was usually a prompt correspondent. Such a letter would: 
be likely to go into my hands. It would be kept by me. It would be 
likely to be found among my papers. I was not in the habit of keep- 
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ing any regular letter file at that time. Idon’t think myhabitwas ji 
very regular at that time about filing letters, unless they were impor- aan 
tant. 
If he answered my letter I must have lost it in moving to Denver or 
returning. I was changing around a good deal. 
| I think it is likely that Mr. Edgerton answered my letter, and as I 
have searched for it and cannot find it, I think it is lost or mislaid. 
I think it likely that I would have read the letter to Mr. McAlpine, 
or told him the contents. Mr. McAlpine was frequently at my office 
: in the Fall of 1878, before I went to Denver. 
| I will not swear positively that I did not tell McAlpine that the rea- 
| son Edgerton did not execute the final papers was because he could ee 
| not find them, as Mr. Carr had left the papers in some confusion. Tot 
I did not, and I do not, know that any other officer of the company 3 wd 
made any objection to McAlpine’s title to the two and seventy-hun- in 
dredths acres on account of the tax lien. So far as I know it did not “a 
stand in the way of the trade. oa 
I cannot swear positively that McAlpine did not say to me that the - 
best way to get rid of the tax lien was to bid it off at the coming sher- 349 uf 
iff’s tax sale. My recollection is that he afterward told me that the com || 
tax matter had been settled. il 
: I think Mr. McAlpine notified me that he had removed this tax a | 
trouble, and inquired if we were ready to go on and complete the 
trade, in the Fall of 1879. I had received the following tele- Bs 
16 gram from 8. T. Smith, General Superintendent of defendant’s es 
road, to-wit: ; 
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WALLACE, Kansas, 11-19, 1879. i 
J. P. Deverevx, Lawrence, Ks. aa } 


16 Yes. Please close with McAlpine if you can on reasonable 
62 terms. | 
| Signed, S. T. SMITH. 
: 3 


i And after the receipt of this telegram I advised Mr. McAlpine that I 
was ready to go on and complete the trade; and I wrote a letter to 
that effect to Mr.. McAlpine, dated Dec. 13, 1879, which is now shown 
me. 

l’revious to the 3rd of April, 1878, I am sure I conferred with the 
Superintendent about the exchange of lands. I have no doubt, if the 
President was at Kansas City, I had conversations with him about 
the land trade. 
_In thoseconversations it was my understanding that it was decided 
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that Mr. Oakes sent me the letter he had received from Mr. Carr rela- 
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by the officers of the company to complete this McAlpine trade. I 
therefore prepared the deeds before mentioned. And what I did I did 


"by the direction of the company’s officers. 


The terms.of the trade had been agreed upon, and I wrote to Mr. 
McAlpine on the 3rd.of April, 1878, that in conveying the property 
he was to get from the railroad company, it would be free of all in- 

cumbrance, and it was expected that he would put the prop- 
17 erty the railroad company got from him in the same condi- 
tion. 

It was after the 3rd of April, 1878, that I concluded from my inves- 
tigations of the tax sale that it was not valid. I remember that I 
thought it was prudent to have Isaiah Walker and wife join in the 
conveyance, and I so suggested to Mr. McAlpine, and it was done ac- 
cordingly. . : 

After due investigation I found no further objection to the McAlpine 

title. And I informed Mr. McAlpine after December, 1879, after I re- 
ceived that telegram from Mr. Smith, that I was ready to go on and 
complete the trade. (See original letter of December 13, 1879, to 
McAlpine, letter file No. 8, page 197, printed record. I donot think 
any copy was attached by notary in Devereux’s deposition.) 

I did not drop all idea of making the trade after I found the tax 
lien; but on the contrary, two months after I found it, and in June, 

1878, I sent that deed to Carr to execute. What I did in this 
18 matter was by the direction of Mr. Carr, or Mr. Oakes, or Mr. 
. Smith. 


For further information and answers to previvuus inter- 


‘-26 = rogatories, deponent attaches copies of letters from 


- 84 1 to 18. 

18 The question was here asked the witness as to 
what he told McAlpine about going into possession 
of the twenty-five and one quarter acres, and wit- 

‘ness says he does not recollect. 

Mr. McAlpine wdnted to collect rent of the company 
for the use of the two and seventy-hundredths acres. He 
said he either wanted rent or wanted the trade perfected. 


I will not swear positively that I did not tell Dr. Arthur that the 
terms of the land trade had been agreed upon. My recollection is 


tive to this land exchange, and which I read and returned to Mr. 
Oakes: That letter would likely be fonnd at the office of the 
19 General Superintendent of the company. 


Witness states what his inferences were, which was ob- 
jected to by plaintiffs, as incompetent, and not responsive 


to the question asked. 
I was in those general offices, by direction of Mr. Carr, from 1875 
to the appointment of receivers in 1876, and continued there 
21 till the Fall of 1878, when I went to Denvér, and stayed until 
the Fall of 1879, and then came back to Lawrence, where I 
have resided ever since. 

I was investigating the title and preparing the papers with the 

knowledge of Mr. Carr and Mr. Oakes, and with their appro- 

22 vaJl. And Mr. Edgerton knew that I was preparing the pa- 

' ‘pers, and that I had prepared the deed from the company to 
Mrs. McAlpine. 

The company, or those representing the company’s interests, de- 
sired to acquire the said river landing, for the purpose of landing ties 
for the road. 

I see that in returning McAlpine his deed I suggested in my letter to 
him that perhaps it would be well for him to preserve the deed; as we 
might get around to it again some of these days. : 

I cannot swear positively that McAlpine did not say to me, when 
he requested the deed, that he might be allowed to hold it as security 
that the company would perform their agreement, v delivering him 
the company’s deed of the 25\ acres. 

I will not swear positively that I did not give MeAtpine authority 
‘to take possession of said 25 acres. 

In my letter to Mr. Edgerton, of the 26th of July, 1878, a copy of 

which I have already filed with this deposition, I say that af- 
23 ter sending the deed to Mr Carr, I saw him, and asked him if 
he had executed the deed, and that his impression then was 

that he had, and therefore I concluded that he had consented. 

It was my conclusion then that he was willing to execute the deed, 
and thought he had done so. I presume the deed had been lost or 
mislaid. 

In whatever I did I never made any misrepresentations, or assumed 
any authority, or did anything in regard to this land exchange, with- 
out the proper authority. 

After the deed from McAlpine and wifeand Walker and wife was 
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made and delivered to me, the company was allowed to peaceably 
possess and enjoy the two and seventy-hundredths acres described in 
such deed. ) 
I know from information that McAlpine took possession of the 254 
acres. I cannot swear positively that McAlpine did not take such 
possession of the 25 acres in pursuance of above agreement. 
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After an adjournment, in answer to leading questions: 


I was not authorized in any way or manner, or by any party, to 
enter into any negotiations or convention with the McAlpines, or 
either of them, for the exchange of lands mentioned in this cause. 

I did not, in any way or manner howsoever, make any contract 
with the McAlpines, or either of them, for the exchange of title or 
possession of the land of the petitioners in the petition mentioned. 

‘When I asked Mr. Carr about his having executed the deed, his im- 7 
pression was then, that he had done so. | 

At that time I expect [ had the McAlpine- Walker deed in my posses- 
sion. I received that deed because of my relations to the business. 

I do not know of McAlpine’s claiming rent for the Ferry Tract after 

he got his deed back. I sent to Carr a release to be executed 
25 by Lewis and Burnham, because they had a mortgage on this 
property. 
I received the deed from McAlpine believing the agreement had been: 
fairly and squarely made between the contracting parties. 
26 ~ In 1876, when McAlpine wrote to Superintendent Lyford, 
requesting the railroad company to purchase, etc., Louis A. : 
Giraldin’s authority to reply to it was, that he was, at the time, my 
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‘clerk. 
See letter No. 1, attached. . i 
DEPOSITION OF T. F. OAKES. 


I was engaged with the Kansas Pacific Railway Company from the 
Summer of 1863 to November 15th, 1876, in various capacities in 
the employment of the railway company, and served in the 

78 capacity of General Superintendent for the receivers from that 
date, when the road passed into the bands of the receivers, to- 
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April, 1878, when I resigned and severed my connection with the re- 
ceivers and the road. 
The company kept up ite organization during the receivership. It 
had its Board of Directors and the usual executive officers. 
79 Robert E. Carr was the President of the company; D. M. Ed- 
gerton Vice-President, and when Carr went out of office Edger- 
ton succeeded him as Acting President. 
I succeeded Lyford November 16th, 1875. 
I was appointed General Superintendent for the receivers by Rob’t 
E. Carr as General Manager for the receivers. 
At times I received instructions from Mr. Carr in the dual capacity 
of President and General Manager. 


Mr. Carr was at the same time General Manager of the receivers and 
President of the railroad company. 


I acted to some extent under the letter of Robert E. Carr, attached 
to the deposition of Syl. T. Smith, dated Feb. 26, 1878. 
80 Shortly after assuming the duties of General Superintendent 
for the receivership, Mr. McAlpine, one of the complainants in 
this case. called upon me at my office in Kansas City in respect to the 
question of claims, or bills, which he had left with O. S. Lyford, who 
had been the General Superintendent of the railway company prior to 
the appointment of the Receivers, for the use of a tract of land near 
the Wyandotte levee, known as the Ferry Tract. McAlpine, if I re- 
member right, demanded of him that he be paid for the use of the 
tract in question, or that it be purchased from him. He offered the 
tract to me for $2,500. This, at the time, seemed an excessive price, 
and I told Mr. McAlpine we could not afford to pay it, and would be 
forced to seek a location elsewhere. A short time afterward Mr. Me- 
Alpine called a second time, and proposed an exchange of property, 
agreeing to give title to the Ferry Tract in consideration of the con- 
veyance to him—the whole of it, to my recollection it was treated as 
a whole, there was something over two acres of it—provided the con- 
veyance was made to him of 25 acres above Wyandotte, and a cer- 
tain amount of land at Junction City. My recollection is that it was 
to be 160 acres. This proposition was submitted to Mr. Carr, General 
Manager, who responded in the term. conveyed in this letter. 
The trade was closed on that basis, and all the papers were turned 
over to Judge Devereux, one of the attorneys for the Receivers, who 
was to make an examination of the title, and, if found all right, was 
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to see that the execution of the papers was made in conformity with 
the terms of the trade. 

Mr. Devereux had such authority to draw and complete the formal 
instruments necessary to consummate this trade as I was able to 
give him. That authority emanated from Mr. Carr. You will find 
‘my endorsement on his letter. 


(Referring to letter heretofore shown to witness, of Feb. 


26, 1878. 
81 Mr. Carr instructed me by letter to accept this proposition. 
(The letter that has just been submitted. ) 
42 (The letter has been previously copied in brief of 
81 evidence of S. T. Smith.) 
8] I remember that a question as to taxation arose, and Mr. 


McAlpine undertook to remove the objection to the title. 

The negotiations were left to Judge Devereux to complete. 

After the receipt of that letter from Mr. Carr, Mr. McAlpine called, 
and I told him his proposition was accepted, and that the details of 
the trade would be left to Judge Devereux, and that he could conduct 
future negotiations with him. 


(And in this connection see Devereux’s deposition where 
he says he has no doubt the trade was made, but not in his 
presence. This wiil show that the trade was made 
19 by Oakes and Carr, and the details of drawing pa- 
pers and completing details of negotiations were 

left to Devereux. ) 


My recollection is that the macadam tax lien was not considered a 
serious objection. It was regarded as essential that the defect should 
be removed before the execution of the exchange deeds. 

82 It is my impression now that I did not consider that it 
stood in the way of the trade, except as a formal objection. 

I should say that was the only difficulty in the way to theexecution 
of the papers. 

If that was removed the trade would have been consummated. 

That lien was not removed while I was in the employ of the Receiv- 
ers. We made the trade and that question of the defect in the mac- 
adam tax title stood in the way, and that is all there is to it. 
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_ Mr. Devereux told me that he agreed with McAlpine that the tax 
lien was of very little importance. 

I remember very well receiving the letter by John P. Devereux to 
me, dated March 20, 1878. Page 27, printed record. 

The company surrendered its property to the Receivers without 
opposition. It was regarded as a friendly adjustment of the differ- 

ences between the creditors and debtors, for the benefit of all 
83 concerned. The property was all surrendered without any re- 
sistance on the part of the company. 

Conferences were held with the leading bondholders, or other repre- 
sentatives, and it was decided to let the Receivers take possession of 

the property of the company for the beneft of the creditors, 
84 quietly and without any resistance on the part of the officers. 

In other words, it was looked upon as a friendly arrangement 
on both sides for the protection of the property as a whole. 

It was considered a measure for the benefit of the company as well 
as for the creditors. 

The railroad company did not claim any title to the land occupied 
by them as a tie-landing on the ‘“‘ Walker-Ferry Tract” at that time, 
in 1876. 

The railroad company did not set up a title at that time. after I 
looked up the record. They did not have a title that they thought 
worth while to notice. I was Vice-President of the company for a few 
months prior to 1879. 

I did not know of their setting up any title to that property during 

my connection with the company or the receivership. 
85 I do not know what was done in regard to McAlpine’s tak- 
ing possession of this 254 acres, after the 1st of March, 1878. 


The deed of McAlpine and wife, and Isaiah Walker and 
wife, dated March 25, 1878, (marked Exhibit A, and J. T., 
for identification, see pages 218 and 219-220 of printed 
record,) to the railway company, was then identified by 
witness, whu says: 

The handwriting of the deed, except the date, is that of Judge Dev- 
ereux. 

86 My authority to make the trade with McAlpine was derived 

from a communication from General Manager Carr, which I 

endorsed over to Judge Devereux, with instructions to go ahead with 

the trade, which meant the preparation of the necessary papers, pro- 
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vided the title was satisfactory to him; I mean satisfactory to Mr. 
Devereux. 

I will say that Mr. McAlpine very properly was constantly solicitous 
to close the trade, and enter into possession of the property traded 
for. 

I was not sufficiently familiar with the limits of the tract of two 
and seyenty-hundredths acres mentioned in the pleadings, to state 
definitely whether the railroad company had exclusive possession of 
all the tract or not. 


DEPOSITION OF ISAIAH WALKER. 


I am patentee of the original Walker-Ferry Tract. 

Joel Walker, Charles B. Garrett and myself were the only 
47 parties interested in the tract at the time the suit in partition 
was brought in 1872. 

We were in possession from the 15th of September, 1856, to Oct. 7, 
1872; continuous possession; open, avowed and notorious posses- 
sion. Notice of United States Commissioner given to that effect on 
day of sale of the Ferry. 

We used the land as a ferry landing until restrained by order of the 
Court. I then rented the ground to Armstrong & Overton for a ferry 
landing. 

I used it also for quarrying and selling rock—for fishing—rented a 
building for a saloon, another for a tenement building, also for land- 
ing wood and drift-wood, sand, sale and transfer of ice—collecting 
tolls for steamboat landing, rental of grounds for tenement buildings 
and garden purposes. 

The tenants were G. K. Grindrod, quarrying, before and after 1864. 
Thomas Duget, a fisher and wooder; Solomon and Jacob Balmer; 
Mr. Shepard, fisherman and house tenants: had two houses and 
sometimes three, both before and after 1864; Wm. A. McFadden, sa- 

loon-keeper, and other tenants whose names I have forgotten. 
48 By these tenants I maintained possession of this property 
from September 15th, 1856, to October 7th, 1872. 

The Union Pacific Railroad Company, E. D., obtained permission 
to lay temporary track across this land in 1863 and 1864. They 
got iton statement to me that it would bea great convenience to 
them to transfer engines and material from steamer. One of the offi- 
cers came to me and asked my permission. Think it was Mr. Hallett. 
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This permission was limited to running train over one track. They 
agreed to keep the roadway open to quarry, and pay me for what 
materials they used, and they did pay me, since 1864. 

The possession of the railroad company was not exclusive. I held 

possession of the interest of Joel Walker and Chas. B. Garrett. 
48 They held through me for whatever portion they paid for. I 
was the active man in the business. 

I never yielded up possession to said railroad company or its suc- 
cessors said tract of land, or any part thereof, at any time to said 
railroad company as the paramount owner thereof. Remained in 
possession myself and paid taxes thereon up to time of partition. 

I never admitted any right or interest in said land, in said railroad 
company, except the naked permission to pass over said Jand as my 
tenant at will. 

The nature of the possession held by the railroad company was, 
temporary permission to pass over it, subject to some future arrange- 
ment with railroad company—such future arrangement for a purchase 
was never closed with me. 

I do not knowof any claim by the railroad company of any right of 
possession except by permission of myself asowner thereof. The com- 
pany never, to my knowledge, denied my title or the title of those who 
held in common with me. 

I offered to sell it to the railroad company, about 1870. The an- 

swer I received was that they did not want it atall. John D. 
49 Perry said the company was too poor to buy. That they had 

no money to invest. John D. Perry was President of the road 
at the time, I think. 

The Ferry Tract contained four acres. It lay on the Kansas and 
Missouri rivers. It commences at a stone marked W. F. C. 


(Description here given substantially same as in the pat- 


ent.) 
At time I bought there was about 64 acres, accretion and all. 
I think it was Samuel Hallett I had conversation with about the 
railroad going over the land in 1863. 
50 In 1865 the road extended up the river nearly to Jersey 
creek, to shops. 

The corner marked W. F. C. was the southeast corner of the Ferry 
Tract. The outside rail of the railroad track was within four feet of 
this corner. 

Where the railroad crossed Minnesota avenue, going south, it en- 
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tered on the accretions, not on the north end of the tract proper, be- 
cause I had rented to Mr. Woods the north end, 150 feet deep fronting 
on Minnesota avenue. 

They put up a frame building and stock yards, and an enclosure 
back of it. 

There never was a county road laid over the tract. The Territorial 


road ran across the tract. 
51 The Territorial road was vacated between 1864 and 1870. 


CROSS-EXAMINATION. 


My understanding was Samuel Hallett claimed to be contractor and 
superintendent on the Missouri River, where landing was and is upon 
_ the Ferry ‘Tract. ; 

At north end Ferry Tract accretions and all was 400 feet wide in 
1859, but the accretion was changeable. 

I was in business in Kansas City during the time and passed across 
the tract often, between 1861 and 1874. 

I know that the north end of the Ferry Tract was not washed away. 

When [had the conversation with Samuel Hallett, concerning per- 
mission to railroad company to pass over my ground, he assumed to 
act as superintendent and contractor. 

I understood he was acting as general manager. He was the only 
officer of the company here that I knew. He was allowed, and did go 
about, acting as general manager, obtaining permission for right of 
way, and in general control of the company’s affairs, and no one ob- 
jected. 

In payment of rock out of contractors fund Mr. Hallett handed me 
a $100 bill at one time, only a moiety went for rock; he owed me for 
other things. There is an open account of $700 for board and mate- 

rials furnished Hallett. He said for the company. 
52 I was living in Wyandotte at the time railroad over Ferry 
Tract was built, and continued to live there until 1874. 


JOHN ARTHUR’S DEPOSITION. 


In June, 1877, Mr. McAlpine and myself leased the 25Y acres of land, 
the subject of this suit, from said railroad company, through 


53 Judge Devereux. 
Subsequently I was stopped from cultivating the same by 
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McAlpine’s agent, Mr. Bagby, alleging the purchase of the same by 
McAlpine. Mr. Bagby commenced plowing the land. 

I called on Judge Devereux at his officein Kansas City, and inquired 
of the correctness of the report, and was told by Judge Devereux that 
a trade had been pending between McAlpine and the railroad compa- 
ny for the land, and really was made, but on examination there was 
a defect in the title, which said McAlpine had promised to remove and 
in consequence of this the deeds had not been exchanged, that if re- 
moved the trade would be consummated. I think this conversation 
was in April, 1878. 

I then abandoned it, to avoid difficulty. 

This lease, Exhibit A, (attached to front) is the one I held under, 
together with subsequent conversations with Judge Devereux pertain- 
ing to the extension of said lease. 


Judge Devereux was then acting as agent and attorney for the 
company, as I understood it. He then occupied the room in the build- 
ing, corner of Sixth and Broadway. Kansas City, Missouri, known as 
the Union Pacific Railroad Company’s offices. 


This office in which he was, was fitted up as an official post or room, 
but whether specially his I don’t know. I understood it to be one of 
the offices of the Union Pacific Company. My recollection is that on 
the outside of the building was a sign, either Union Pacific or Kansas 
Pacific R. R., General Offices. There were several other offices of the 


said company in the building. They were marked with gilt 


54 letters over the doors. 
The conversation with Devereux was a day or more after 
the controversy with Bagby. 

Previous to this lease, I had understood Mr. Devereux was the 
agent and attorney of the railroad company by common consent of 
different parties speaking in connection with the company. 

I understood that Mr. Cornell occupied one of the office rooms of the 
company’s building, and I understood him to be in the employ of the 
company at that time—1878. 7 

It was the impression in the town of Wyandotte that Devereux was 
the agent and attorney of the railroad company, founded on his own 
statement, and the statement of other parties. I inferred it from his 
conversations and actions. 

He spoke in relation to this land, (25% acres,) when I interviewed 


him in relation to the sale. 
55 He inquired of me about the metes and bounds, and value 
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of the McAlpine land in question, and the nature of the lien 
that was upon it. 

I saw Judge Devereux when he wrote and signed the lease, (Exhibit 
A,) and believe that to be the one then written and signed by him— 
that this lease was for a short time. When he signed this lease he was 
in the same office, designated before, one of the general offices of the 
company. He signed it the 26th of June, 1877. McAlpine and my- 
self went to Devereux, as the agent of the company who owned it. 

My impression is that Mr. Devereux had been connected with the 
railroad company four or five years or more prior to this time. It 
occurs to me that I have seen circulars with his name affixed as at- 
torney and agent of the road. 

At the time I received that lease it was generally regarded by the 
public, as far as I have heard an expression pertaining to the two 
parties, that John P. Devereux was actively connected with the said 
railroad company, in managing their business affairs. He was so 
considered. 

I took possession of that part of this land east of the Missouri Pa- 

cific Railroad when I took possession under my lease. 
56 I was never disturbed in my possession by any objections 
on the part of the railroad company during the year 1877, or 
at any time previous to the expiration of my lease in January, 1878. 

I think I fenced it in 1877. It occurs to me that we allowed a small 
crop to be planted there in 1877. 

Our possession during the year 1877, so far as fencing and our ef- 
forts to stop travel through there, were open and apparent. 

Mr. Devereux, in executing this lease, acted and spoke as though he 
was fully authorized in every way. 

I occasionally saw Mr. Devereux in Wyandotte city attending to 


the business of the company, as I suppose, assuming to act in the ca- 
pacity of agent for the company. I saw him in the Recorder’s office, 


seemingly examining title to property, and I suppose it was in the 
interest of the company. 

I never heard any objections raised by the officers of the company, 
or any agent of the company, against his authority to so act. 

I do not know whether the circular signed by Devereux before men- 
tioned, was signed by him as Land Commissioner, or how. I simply 
remember seeing his name attached, and marked the connevtion. It 
seems to me it was four or five years ago. 
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E. 8. W. DROUGHT’S DEPOSITION. 


I have known John P. Devereux for the past ten years, and from 
what I have heard, and talked with other parties, have always con- 
sidered him connected with the Kansas Pacific Railroad, now 
58 known as the Union Pacific. I think I have seen statement in 
paper of his having been appointed one of the solicitors of the 

road. This was, I think, two years ago. 

I have always heard of him, previous to 1878, as one connected 
with the Kansas Pacific Company. 

I have frequently seen in our papers at Wyandotte that Judge Dev- 
ereux, of the Kansas Pacific Railroad, was in town, and had called at 
the Herald office. 

In the last year, since Mr. Fowler built his dwelling house, the 25% 
acre tract has doubled in value, perhaps more. 


DEPOSITION OF J. M. BAGBY. 


McAlpine employed me to put a fence around this tract of land of 
25% acres in the Spring of 1878, first; then I several times kept up 
these fences by repairing, and this year I put up a new fence 

43 entirely. 

The house is a box house, made one-half of pine and balance 
of native lumber, four rooms and an up-stairs. There is a stable on 
it, and a corn-crib, and a barn for two, all in one building. The val- 

uation of all these improvements, I should say, was three hun- 
44 dred dollars. McAlpine rented the place to me in 1878, the 

last of March or 1st of April. The improvements were put on 
by direction of Mr. McAlpine. 

McAlpine has kept it enclosed all the time, and it has been cultiva- 
ted by me as his tenant part of the time, and by Dr. Onyet part of 
the time as Mr. McAlpine’s tenant. Mr. McAlpine has had possession 
since April, 1878. 

I went to plowing on the land in the Spring of 1878, in March or 
April. He was in possession. 

John Arthur came there and commenced plowing, and we had a 
talk in regard to the place. I told him Nicholas McAlpine put me 
there. He told me he claimed a right to tend that ground himself. I 
told Arthur that McAlpine told me that he was closing a trade with 
the railroad company. Arthur went away, and I think I plowed three 
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days, and he came early in the morning and took away his tools, and 
I understood that he came over here (to Kansas City) to see railroad 
company, and was told that McAlpine had purchased the place. 


When I first met opposition from Arthur, I went to McAlpine, and 
he told me he had sent Arthur to Devereux. He told me to send Ar- 
thar to him, and he would send him to the railroad company, and 
they would tell him. Afterward, when Arthur came, it was late in the 
evening, on the third day that | was plowing, and he said something 
about coming over here to see railroad company, and he seemed to 
be satisfied that 1 was right in plowing. The next morning I found 
he had taken his plow and harrow away. He gave up, and I kept on 
plowing. 

The evening of the first duy I was plowing, after I had trouble with 
Arthur, I went to see Mr. McAlpine about Arthur being there on the 
place, and McAlpine told me he had bought the place; to go ahead 
‘and tend it, and tell Mr. Arthur he could come over here and see the 
railroad officials, and he would find out whether he had bought the 
place or not. I am pretty certain I told him the morning of the third 

day after. I told him to go and see McAlpine. He went 
45 away, and came back late in the evening of the third day. 

Next morning I found Arthur’s tools gone. McAlpine said: 
“T have purchased the place, and there will be no trouble about it.”’ 
This was on the evening of the first day that McAlpine told me. 

Comparing my answer to question No. 6 with No. 9: McAlpine told 
me some time before | put fence up that he was closing trade for the 
place, and I told thisto Mr. Arthur the morning he came to com- 
mence plowing. 

The fence I built on the place was principally of rails. It was a post 
fence, oak rails used for posts, walnut also. and might have been 
some cotton-wood—principally oak and walnut. It was from four to 
six rails, I got the rails and poles from McAlpine’s land above. 

We fenced the whole of the tract. No division fence on the north 
between McAlpine and Reicheneker. : 

The fence since that time has been carried away by stran- 
46 gers, for firewood, and rebuilt and repaired several times. 
The west line fence is now permanently standing on the place. 


McALPINE’S DEPOSITION. 


On pages 180-181, printed record, McAlpine sets out de- 
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scription and specification of exhibits referred to. This 
numbering and letteriug of exhibits, for some reason, has 
been only partly maintained in the printed record. We 
are, therefore, obliged to refer to many of them by dates 
and other references, giving the page of printed record 
where found. 


The Union Pacific Railway Company operates a line of railroad 
through Wyandotte County, Kansas, from State line west- 
165 ward. Int.2. From 1876 up to present time. Int. 5. 
Maria W. McAlpine is my wife. She verbally authorized me 
as her agent, to make this exchange of lands. Int. 41. 

I know John P. Devereux; first knew him in 1860-1861; became 
personally acquainted with him in 1865; he was acting as Secretary 
of the Union Pacific Railroad Company, afterward as Land Commis- 

sioner, and advertised himself as such. 
166 While I was Treasurer of Wyandotte County, J. P. Devereux 
looked after the railway’s assessments and payment of taxes. 


Pages 26 to 33, and 190 to 193 printed record. 


J. P. Devereux, as Land Commissioner, consulted with me as agent 
of Wm. Carr, of Pittsburgh, Pa., concerning the purchase of the Carr 
tract, about 100 acres, for additional yard room, near Armstrong, 
Kansas, for the Kansas Pacific Railway Company. 

In 1871, on my delivery of Carr’s deed to forty and seventeen-hun- 
dredths acres to Land Commissioner Devereux, for the railway com- 
pany. Devereux gave me draft on C. S. Greeley, Treasurer of the com- 
pany, for $1,042.30, in payment. He signed the draft John P. Dev- 
ereux, Land Commissioner. 


See Exhibits J and K, page 192 and 193, printed record. 


I signed the certificate in Exhibit K, and sent it by mail to Devereux. 

In May, 1873, John P. Devereux, as an officer of the Kansas Pacific 
Railway Company, and having knowledge of the secrets of the leading 
managers of said company. employed me to obtain an option to pur- 
chase land from the several Jand owners, about 500 acres, in and 
around the present site of the city of Armourdale, on which to locate 
the Union Stock Yards. 

John P. Devereux showed me a telegram from Robert E. Carr, chief 
officer of the Kansas Pacific Railway Company, stating that it is of 
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the greatest importance to obtain from M. Splitlog the refusal for 30 
days of his tract of land. Int. 5. 

John P. Devereux, as agent and attorney, and so signed his name, 
gave McAlpine and Arthur a lease of the 25% acros in 1877, ending 
January lst, 1878. Int. 5. 


See deposition of John Arthur, page 53, Exhibit A, at- 
tached to Arthur’s deposition. 


The two and seventy-hundredths acres in petition is sometimes cal- 
led the “ Walker-Ferry Tract.” Int. 6. 
Maria W. McAlpine was owner in Spring of 1878. Int. 7. 
167 The holding by the railroad company was permissive only. 
Int. 8. 
The railroad company conceded this fact in their answer filed to a 
_ suit brought by Garrett, one of the owners in 1866. Int. 8. 


See Exhibit Q, page 199, printed record. 
The whole title to the Ferry Tract came to Maria W. McAlpine. In- 
terrogatory 9. 
See Exhibit R and Exhibit S, pages 204-213, printed 
record. 
Amanda Roseberry and Wesley Garrett were the heirs and 


167 grantees of Charles B. Garrett. Charles B. Garrett died intes- 
tate in 1867. Int. 10. 


See Exhibit T, page 218, printed record. 


I wrote Sup’t Lyford, of K. P. Co., 1876, to effect that we were the 

owners of Ferry Tract, which his company were using. That if com- 

pany wanted to continue its use they must lease or purchase. 

168 Mr. Lyford replied that the right of way matter had been 
referred to Judge Devereux. 


No. 1, from S. A. Giraldin, clerk, page 26, printed rec- 
ord. 


Mr. Lyford replied the railway company were too poor to buy, but 
asked for time to consult with the president and directors of the com- 
pany about it; would give me a pass any time in payment for the use 
of the land; that I had better charge the company ground rent; or, if 
desired, the company would take upitsiron. I presented bills, but 
the company did not pay; nor did they take up their iron. 
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1877, I offered to sell the land to the railroad company. 
169 through T. F. Oakes, General Sup’t. 1878, I called on Mr, 
Oakes and submitted a diagram of the ground and a proposi- 
tion to exchange the 2 70-100 acres of the Ferry Tract for the 25 
acres which the railroad company bought of the Matthew R. Walker 
estate, and a quarter section of land in Pottawotamie County. I val- 
ued the landing at $2,000. Tie company held the 25\ acres at 
$1,500. The quarter section of land was to make up the difference. 
Mr. Oakes submitted my proposition for the exchange to the railway 
company, and shortly after he told me my proposition was accepted. 
and referred me to John P. Devereux, the company’s Attorney, for the 
purpose of drawing up the necessary papers, and completing the de- 
tails of the trade. 

See Exhibit V for map submitted with above proposi- 
tion. The land represented between the Missouri River 
Railroad right of way and the Missouri and Kansas rivers 
was the land offered to the Kansas Pacific Company, page 
218 printed record. 

I called on Mr. J. P. Devereux, Attorney, who also stated that my 
last proposition was accepted. The agreement for an exchange was 
closed. Each party was to give a warranty deed. 

See pages 27 and 28, printed record. 

John P. Devereux, as Attorney for the railway company, ex- 
180  ~=amined the titleand becare satisfied therewith; drew up deed 
from the McAlpines to the company for execution. 

See Exhibit W, referred to in T. F. Oakes’s deposition 
as Exhibit A, pages 218 and 219%, printed record. 

J.P. Devereux reported the title to the two and seventy-hundredths 
acres to be perfect, and certain special tax invalid, and accepted our 
deed. 

See Devereux’s letters, &c., pages 27-28, printed tecord. 

Procured an abstract of Judge |. B. Sharp, of Wyandotte. At 
Judge Sharp’s suggestion he required us to obtain Isaiah Walker and 
wife to execute the deed, and they joined us in the deed. 

See Exhibit W, pages 220-221, printed record. 


Mr. Devereux made out the deed and gave it to us for execution, 
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and we all executed it, and he expressed a willingness to accept our 
warranty dced, which he considered good enough. 

171 See Exhibits A and B of Devereux’s deposition, pp. 
33 and 34, printed record. 


Devereux procured a quarter section to be selec- 
ted in Pottowatomie County. The same quarter men- 
tioned in the petition. 

Devereux then promised to deliver the deed of the rail- 
way company for the twenty-five and one quarter acres 
and the quarter section as soon as they could be executed 
respectively, and directed McAlpine to take possession of 
his purchase, the twenty-five and one quarter acres, under 
his contract for exchange, and cultivate it; and under this 
contract McAlpine transferred the deed to Devereux, as 
agent and Attorney of the railway company, and entered 
into possession of the twenty-five and one quarter acre 
tract immediately. 

See letter of Devereux, of April 3, 1878, page 196, 
printed record. 

And immediately thereafter McAlpine closed a contract 
with J. M. Bagby to enter upon the land and cultivate and 
improve the same. 

Mr. Bagby had some little difficulty with a Mr. John 

Arthur, who had been tending the ground before 
171 _—‘ that as the tenant of the railway company, but Bag- 

by sent Arthur to the railway company’s offices in 
Kansas City, where Arthur was informed that the trade 
with McAlpine had been closed, and deed would be deliv- 
ered to McAlpine when conditions were complied with, 
viz: the removal of a certain macadam tax lien. At the 
railway offices John Arthur was convinced that McAlpine 
had become the purchaser of the twenty-five and one quar- 
ter acre tract, and returned and took away his tools, and 
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vacated the premises. See depositions of Bagby and Ar- 
thur, pages 43 and 53, respectively, printed record. 


Some delay ensued, and pending this delay Lyford, Superintendent 

Oakes and President Carr, officers of the company, resigned. 

172 The cause of the delay at that time was the changes going on 
in the management of the railway company. 

John P. Devereux, Attorney, did not raise any objection to the 
macadam special tax lien until he had in his possession the McAlpine 
deed to the two and seventy-hundredths acres. After that he wrote 
his letter of April 3, 1878, in which he stated that the railway com- 
pany were ready to transfer their title, and that their land being free 
from all incumbrances, it was expected our land would be placed in the 
same condition, to which I replied, waiving the point, and stated that 
the easiest way to get rid of the macadam tax lien was to bid it in at 
the ensuing tax sale, under the new tax law, when land would be of- 
fered to the highest bidder. 

Devereux then. for the roilway company, agreed to extend the time 
necessary to bid in the lands as suggested. 

In the meantime the railway company were in daily use of the two 

and seventy-hundredths acres. 
172 When the day of tax sale arrived I bid in the lands for $266, 
in satisfaction of the tax claim of over $5,000, aud procured 
a deed therefor. 

See Sheriff’s deed, Exhibit X, page 220, printed record. 

In April, 1878, Devereux showed me a letter from Land Commis- 
sioner Gilmore, giving descriptions of three sections of land from 

which I might choose. I left the choice to him, and he chose 
173 = me the northeast quarter of section 27, township 8, range 9, 
east, 160 acres. 
See his letter of June 13, 1878, Exhibit A, Devereux’s 
deposition. 

In July, 1878, John P. Devereux informed me that the Directors of 
the Kansas Pacific Company had authorized Mr. Carr, the President, 
to make the land trade with us. 

See Exhibit Y, attached to former answer of defendant, 
being a copy from the minutes of the Board of Directors, 
dated June 28th, 1878; also found on pages 223 and 286, 


of printed record. 
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Devereux also stated that he had, prior to that time, 
sent the deeds for the railway company and the Land De- 
partment to execute, and that he, Devereux, had a con- 
versation with Carr recently in St. Louis, and Carr’s im- 
pression was that he had signed the deed; but the deed 
could not be found, and Deverenx said **‘ somebody had 
pocketed it.” 

Mr. Devereux then read me a letter from D. M. Edgerton, Acting 
President, stating that the McAlpine papers could not be found; and 
in the letter Edgerton says: ‘I feel inclined to execute them in case 
“they turn up, but under the new arrangements will not a new form 
‘of deed be necessury ?”’ } 

After that it was ramored that Jay Gould had obtained 
control of the company. 

_ The deed from McAlpine was returned to McAlpine to 
huld until such time as the railroad company could prepare 
its deeds, but the sale was not rescinded. See Devereux’s 
letter of December 12, 1878, page 30, printed record. 

Later | removed the macadam tax lien, and in September, 1879, 

informed Devereux that I had done so, and Devereux replied 
174  ~+that he would finish the trade. 
I wrote to Devereux, November 13, 1879, stating that we 
had removed the macadam tax lien, and now stood ready to com- 
plete the trade. 


Page 31 printed record. 


Devereux communicated this toS. T. Smith, General Superintendent, 
who answered from Wallace, Kansas, directing him to close the trade 
with us. 

Devereux then wrote to me, December 13, 1879, that he was ready 
to make the exchange. In reply I wrote December 20th, 1879, re- 
questing him to fix time for final delivery of papers. To which Dev- 
ereux replied, fixing the time of meeting at the General Offices “to- 
morrow forenoon.” 


See pages 31 and 197, printed record. 


I set out next morning for the place of meeting. Met Mr. Devereux 
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at Kansas Pacific Union Depot, in company with a lady, and he asked 
for further time to produce railway company’s deed, to which I con- 
sented. 


See letter of Dec. 26, 1879, page 197, wherein he again 
asks for further time. 


Met Deverenx again in Kansas City, April 1st, 1880, and he expres- 

sed a Willingness to finish the trade. We went to theo flice of 

175 Superintendent S. T. Smith, who requested Devereux to make 

out a statement of facts for the New York parties, (Directors 

and management of the company. Mr. Devereux sat down to do this, 

and I left the office. The same afternoon I met Mr. Devereux, and he 

told me he had just written me “a hell of a letter.” I inquired the 

purport of it, and hesaid: “Superintendent Smith declines making 
“the land exchange with you. I afterward received the letter. 


See letter of April 1, 1880, page 198 printed record. 
See Letter of Devereux to Oakes, April 16, 1878, page 
30, printed record. 


I addressed 8S. T. Smith, asking, inasmuch as the Kansas Pacific 
Company declined to make the exchange, when it would suit the com- 
pany to take up their railroad track from the Ferry Tract. 


See letter of April 2, 1880, page 198, printed record. 


In reply to this I received J. P. Devereux’s letter of April 10, 1870, 
viz: ‘Superintendent Smith asks that in the matter of the exchange. 
~ “of lands you will delay conclusions until he can confer with 

176 “the New York parties.” 


See page 198, printed record. 


I waited some considerable time, during which some propositions. 
were tendered me by the railway company for a money settle- _ 
177 ment, which I did not think myself justified in accepting. I 
then tendered to the company, through S. T. Smith, their 
179 General Superintendent, and to John Mackenzie, the person 
appointed by the company to receive service of process, a re- 
delivery oi my deed to them, with an entire acquittance of the rents 
and profits for said two and seventy-hundredths acres, for past rent. 
and use, and demanded of the said company a delivery of their deeds, 
and performance on their part, which was refused. Int. 38. 
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181 See Exhibit Z and ZZ, pages 224-225, printed rec- 
ord. 


I then commenced suit. 
After the exchange, for 9 months in the year, the railway company 
covered the two and seventy-hundredths acre steamboat land- 
179 ing with ties, iron. rails, and other railroad material, to the 
exclusion of other busines along and near the river bank. 
Maria W. McAlpine is in possession of the 25% acre tract described 
in the petition. I acquired possession of the same for her by 
177 permission of John |’. Devereux, Attorney, in pursuance of the 
contract of exchange. Early in April, 1878, I took possession 
of it because I had bought it of the company, paying full value for it, 
and was authorized by the railway company, by their duly constitu- 
ted agent, to take such possession under the contract for exchange. 
John Arthur was in possession at this time under the railway com- 
pany, and he becoming convinced, under the direction of the railway 
company, that I had bought it, quietly submitted to my occupation. 
I have, ever since said exchange, maintained possession of the 25 
acres, and the railway company has maintained possession of the two 
and seventy-hundredths acres, and did nothing indicating the aban- 
donment of the exchange. The company operated its trains 
178 over the two and seventy-hundredths acres, covering it with 
ties, iron, and other railroad material. Int. 18-19. 


179 IMPROVEMENTS ON THE 254% ACRE TRACT. 


After the exchange and possession taken thereunder, I ex- 
pended in building house, barn, corn-crib, fencing, cis- 


tern, &c., on the 254 acres, (4-room dwelling, ) $ 650.00 
To clear off the supposed macadam tax lien at solicitation 

of defendant.,..... siiieaidiedbianatie ‘ebaiiea ? 350.00 
EEE LE LIE LAND LCE TTR 150.00 
Expended in time, traveling expenses, postage, stationery, 

and Other expenses iM BAME,...............cc0cccceseceeeceeeeeereeerens 500.00 


All at the solicitation of the railway company, to satisfy 
their exactions, which the company made as conditions 
precedent to the consummation of the delivery of final 


papers. 
In addition to the above there has been placed upon the 
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premises five or six small houses, built by tenants, of the 
value of $150 to $200 each, all built from 1878 to 1880, 1,000.00 


pA REM OSSE Se ME FS SLAY i ITE ERE MES RT $2,650.00 


I considered the land exchange made when Devereux, to whom the 
whole matter had been referred, stated that my offer had been 
182 = accepted, made out all my papers and accepted them, and 
passed upon the tite favorably. And, again, that it had been 
ratified when he informed me that the company Directors had acted 
on my proposition, and had declared the “land exchange 

183 __— should be made.”’ 

We were in actual possession of the two and seventy-hun- 
dredths acres of the Ferry Tract after we had the sole ownership, 
from 1872 to the time of the exchange in 1878. We sold rock, leased 
privileges to sand men to land their loads, and to deposit on the 
bank building sand; also, to wood choppers to land drift-wood on 
same tract during June rise in Missouri River; also, leased to Philip 
Hescher, packer McGrew, and others, to land and carry across it ice 
in the winter; also. paid taxes, except on that part sold to Missouri 
River Railroad for right of way, about one acre. In 1875 Hiram 
Moody also occupied the northerly and as our tenant, keeping a 
brewery and feed yard. At this time the railroad landed their mate- 
rials sometimes on the Ferry Tract and sometimes further up the 
stream. 

After the exchange we did not exercise any further control over it, 
but the railway company took exclusive control of the two and sev- 
enty-hundredths acres. After the purchase they landed all their ma- 
terial on the Ferry Tract, and discontinued the use of the public levee 
higher upstream. The washing of the river had made the public levee 

steep and abrupt, and it was no longer a good landing. 
184 John P. Devereux and the other officers of the railway com- 
pany knew that I took possession of the 254 acre tract, and 
made no objection, acquiesced in our occupation, and their tenant, 
Arthur, under their direction, quietly vacated the land in the Spring 
of 1878. 


See Arthur’s deposition. 


S. T. Smith, General Superintendent, Judge Usher and George W. 
Veale, their tax agent, were apprised of the occupation, and raised no 
objection. 
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We continued the occupation for two years, and during all that 
time there was no act of disapproval by the railway company or any 
of its officers, and not till April 1, 1880, when informed by J. P. Dev- 
ereux that General Superintendent Smith assumed the authority to 
refuse finishing the land exchange with us. That was the first intima- 
tion we had of the desire of any one of the Kansas Pacific railway 
company officials to back out of said land trade. 

I removed the macadam tax lien, not because I thought it just for 
me to do so, but because I deemed it expedient to satisfy the railway 
company, and because I was desirous of doing everything to avoid 
litigation with the company. 

J. P. Devereux stated when I was talking about bringing suit that 

we need have no fears that the railway company would claim 
185 __ititle by right of possession. He further admitted that the 
holding of the railway company had not been adverse but 
permissive as to the two and seventy-hundredths acre tract, ‘besides, 
we have,” he said, “already entered into an agreement to purchaseit.”’ 

The railway company paid the owners of the Ferry Tract, in part, 
for passing over their ground, in passes and traveling over their 
road, averaging from this source about $50 per annum prior to the 
year 1878. 

The railway company never made any use of the 25\ acres, and 

after the bank washed away along the city levee the company 
186 _—sihad no access to it—no right of way to reach it. They after- 
wards leased the land to farmers 


See Exhibit BB, page 226, printed record. 


Since the exchange of lands there has been at least 250 tons of rail- 
road material landed on the two and seventy-hundredths acres 
186 __—siby:« the railway company, and received by said railway com- 
pany there, weekly, for two-thirds of the year, at least one 
steamboat load of cross-ties per week during that time. 
The value of the use to the railway company is at least $250 per 
annum since the exchange. 
This connection of the railway company with the Missouri River 
being a necessity, the damage to the railway company, if de- 
187 prived of its use, would be $4,000 per annum. 
I am acquainted with the values of real estate and its use. 
The value of 25 acres is $6,600. 
The value of the quarter section of land is $800. 
I base my estimates on the price at which land has sold in the vicin- 


— 
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ity of each tract respectively, and as to the quarter section, partly on 

the letter of Land Commissioner Gilmore. 

All but 2 acres of the 254 acres is subject to overflow at the June 
rise of the Missuuri River. Two years ago last spring half of it was 
under water. 

No adequate estimate could be made of the damage we would suf- 
fer if we should lose the benefits of our land exchange, as we are farm- 
ing there in connection with other contiguous lands owned by us fur- 
ther up the river, and the 25¥ acres is an eseential complement for the 
general purpose. 

Intrinsically, outside of our farming operations, the two tracts, 

the 254 and the two and seventy-hundredths acres. are very 

188 __ near of equal value, or were so at the time of the exchange. 

By taking into consideration the value of the convenience of 
the two and seventy-hundredths acres as a steamboat landing to the 

Union Pacific company, the difference in value is largely in favor of the 

two and seventy-hundredths acre tract. It was so considered at the 

time by Messrs. Oakes, Carr and Devereux. as their correspondence 
abundantly shows. Since that time the increase in value has been 
something in favor of the larger tract, the 25\ acres, by reason of the 
fact that since the trade was consummated, five or six years ago, 
the town has grown toward it in a small way. This difference in val- 
ue, however, has not been great, owing to the liability of the 25\ acre 
tract to inundation and washes, its value is somewhat speculative 
and problematical, while the value of the smaller tract is a fixed fact. 

The steamboat landing is of much greater value to the railway 
company for their uses than the other tract, which they have no 
franchise or right of way to reach. 

We have improved the 25 acre tract, and shaped our business to 
conform to the exchange, and it is of more value to us. 

There are two and seventy-hundredths acres in the steamboat land- 
ing by actual survey. Subsequent to the exchange the railway com- 
pany used it exclusively. After the exchange appropriating it wholly 
to their business uses. Prior to the exchange they used it only occa- 

sionally. 

189 The company csnstructed no shops or round houses on the 
Ferry Tract prior to the exchange. 

189 After the exchange the railroad company abandoned the 
public levee north of the two and seventy-hundredths acres, 
and between the latter tract and the 25 acres. 

189 The intermediate ground reverted back to the city. 
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See Exhibit BB, page 226, printed record. 


And what was not leased to other parties was all washed away, and 
the two and seventy-hundredths acres became the only landing. 

We were induced to believe that Devereux had the authority to 
make the exchange of lands from the fact that, to my knowledge, he 
had frequently been employed by the railway company to negotiate 
and consummate many other prior real estate transactions, which in 
all cases had theretofore been duly ratified, accepted and acted upon 
by said railway company, and from his general reputation as a 
highly honorable gentleman, whose word was as good as his bond, 
and my further knowledge of his having held so many high official 
positions for 13 or 14 years in the employ of said company, I deem- 

ed all his transactions with me in the matter of exchange as 
190 important, and binding on said railway company, as if per- 
formed by its President. 

To this is attached the deposition of D. M. Smith, M.B. 
Newman, Russell Armstrong, and S. S. Sharpe. D. M. 
Smith testifies to the exclusive use of the steamboat land- 

ing by the railroad company for the years subse- 
238 quent tothe exchange of lands, and fixes the tonnage 

of materials deposited on said land by said com 
pany, since the exchange, at a large amount. 
' These witnesses also testify that there is no great differ- 
ence in the intrinsic value of the tracts of land—fixing the 
value of each tract—corroborating McAlpine’s testimony. 
And Mr. S. S. Sharpe, one of said witnesses, in addition 
to the above, testifies that he, (the witness,) was Superin- 
tendent of Construction for said railway company, and af- 
terwards Superintendent of the Track, in 1863 and 1864. 
Samuel Hallett was at that. time General Manager of the 
road, and had the authority to obtain the right of way for 
the company at that time. 

The Ferry Tract was used by the railroad company in 
connection with the Wyandotte City levee. ‘There was no 
connection between the Missouri River and the main line 


of the railroad, except over the Ferry Tract. 


- 
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DEPOSITION OF ADOLPHUS MEIER. 


I was a Director of the Kansas Pacific Company in 1878, I cannot 

give the details of the trade or exchange of lands between the Kansas 

Pacific Company and McAlpine. I cannot call to mind any 

139 _— of the events of that transaction. I have no dobbt of the cor- 

rectness of the proceeding. I was a stockholder at the time of 

the issuing of the order of June 28, 1878. I carried at that time a 
large amount of stock. 

I recollect Jno. B. Devereux, and his connection with the company. 
In 1878 he was employed by the company; he was engaged in vari- 
ous branches; he had been engaged for a long time in the service of 
the company at that time—dating from about 1864, I should say. 
He was one of the early promoters of the road. His history was 
wrapped up with the affairs of the road. He was usually and fre- 
quently entrusted with affairs of much importance in regard to land 
transactions. He was land agent at one time. He sold the lands of 
the company, subject to the approbation of myself, as trustee, and 
the President of the road. He was very much a true and faithful of- 


ficer. I don’t think he would undertake to perform things for which . 


he had no authority. I think I was Vice-President of the road in 
June, 1878. I have been Vice-President and President. Mr, 
14: Villard was made Receiver with Mr. Carlos S. Greeley. 


CROSS—EXAMINATION BY DEFENDANT. 


I rather think Mr. Hallett had made some arrangements for the 
shop ground down at Armstrong before I came into or was connect- 
ed with the company. I do not recollect positively. I rather think 
the shops were there before I became interested in the company. 


RE-DIRECT. 
There may have been a few land transactions, other than those 


which referred to land grants, in which Mr. Devereux was engaged 
and employed by the railway company to negotiate and enter into 


-during his connection with the company. 
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DEPOSITION OF ROBERT E. CARR. 


I am the same Robert E. Carr whose deposition was before taken in 
this cause. 
152 Question 3d. I here present you with a copy of your letter 
to Superintendent T. F. Oakes, of February 26, 1878, copy 
of a letter from John P. Devereux to you, dated June 13th, 18738, a 
copy of which is attached to the State Line deposition of Sylvester 
T. Smith, to which is attached an endorsement signed T. F. Oakes, 
in the words: “J. P. D.: Go ahead with this. T. F. 0;’’ also, a copy 
of an order of the Board of Directors of the Kansas Pacific Railway 
Company, of June 28, 1878, concerning the exchange of lands with 
the McAlpine parties, attached to the original answer of the defend- 
ants herein; also a plat of the Walker-Ferry Tract, marked Exhibit 
B, attached to the deposition of Nicholas McAlpine, all of which are 
evidence in this suit. Have you read them all? 


See printed record, pages 218-219. 


Answer. I have read them. 

Question 4. After refreshing your recollection I will ask you to 
state as definitely as possible what was the nature of the proposition 
submitted by you to the Kansas Pacific Railway Company before 
and at the time of making said order of June 28, 1878? 

Answer. The proposition was to exchange a certain piece of land 


in Wyandotte County, and a quarter section of land, for what was. 


known as the Walker-Ferry Tract, or that portion of it which the 
company was then using for a landing for ties. 

It was the same proposition as the one mentioned in my letter to 
T. F. Oakes, of February 26, 1878, and the same proposition in all 
respects as the one mentioned by J. P. Devereux, in his letter to me 
of June 13, 1878, except that in the latter proposition it was requir- 
ed of McAlpine to remove the cloud, (tax lien,) and make a clear 
title to the property before the final delivery of the deed. My answer 
and the letters referred to, make it as clear as I can. I had a plat 
at the time of the submission of this proposition to the company. 
The plat I had, and the papers, came from the General Superinten- 
dent of the road, and John P. Devereux, who had, during my con- 
nection with the road, been in charge of the right of way. All papers 
and plats in connection with the matter were submitted to the Board 
whenever action was taken, or when discussion was had, pertaining 
to it. It was a matter of discussion by the Board. I was one of the 


\! 
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Directors, and President of the company at the time. It was my im- 
pression that the exchange was sanctioned by the Board upon the 
basis recommended by the Land Commissioner and General Super- 
intendent of the road. 


155 CROSS-EXAMINATION. 


I did not know this property at all, except that the officers of the 
Transportation Department, and Judge Devereux, frequently pressed 
it to my notice as being necessary for the purpose of handling ties 
for the use of the company, which ties were being received by steam- 
boat. 

I think I heard first about it before this correspondence commenced 
—from a claim coming up to me from McAlpine for the use of this 
land, upon which the company had received these ties from steam- 
boats. He presented, if I recollect right, a claim for the use of it, 
which I refused. 

I did not know at the time that the railroad track of the company, 
when the road was constructed from Wyandotte, ran over the Ferry 
Tract, I relied upon Judge Devereux for information as to the rights 
of the company with respect to this tract, he having been in charge 
of the right of way. 

It was my information that the street running along the north end 
of this tract was not sufficient to contain the number of ties which 
the company at that time was receiving. 

The property at the time was in the control of the Receivers. 
156 The ties delivered to the company could not be removed as 
fast or as quick as they were landed, and they frequently laid 

there some time. 

I understood that the ground which we used for ties was the pri- 
vate property of McAlpine. 

It was because of that understanding that I was led to believe the 
trade would be a proper one to be made. 

If | had known there was suitable accommodation for the landing 
of ties along the levee, and in the street leading to the river, I should 
not have recommended the Board to have made the exchange. 

Mr. Oakes represented to me that this land was necessary for the 
purposes of the company. I supposed he must have known, or he 
would not have advised it. I acted upon his representations, and 
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Devereux’s. Mr. Oakes was Superintendent under the Keceivers since 
1877 and 1878. 
The Congressional lands of the company were covered with first and 
second land grant mortgages. If McAlpine had selected any 
157 ~— of the Congressional lands, the company would have been 
compelled to raise the money to pay the appraised price, in 
order to release it. 
1 stated in my letter to Devereux that we would make the exchange 
when McAlpine cleared up the title. 
S. J. Gilmore was Land Commissioner at the time. 
If I had known there was sufficient accommodation for the busi- ; 
ness of the company without buying McAlpine’s land, I should 
158 not have advised it. 
I considered the land of McAlpine of use for the purpose of 
piling ties and freight that might be received by the rive. 
At that time the river was washing the 25 acre tract off very fast, 
and its value was problematical. } 
My understanding was that this was not the land on which our 
shops had been: that it was near the shops, and was washing away. 
It was my understanding that it was the 25Y acre tract that was be- 
ing washed away. 
The controlling consideration with me was the representations by 
the officers of the Transportation Department, and Judge Devereux, 
of the necessity of what was called the McAlpine property, for the 
purposes of the road. 


,ao- 


I was, in fact, influenced to consider this proposition of exchange 
of properties upon the representation of the parties superintending 
the road. I claim to be influenced chiefly by their representations. 


RE-DIRECT EXAMINATION. 


In speaking of the control of the railroad exercised by the Receiv- 
ers, | only mean that control given them by the courts. 


DEPOSITION OF DAVID M. EDGERTON. 


I was formerly Secretary of the Kansas Pacific Company, from 
May, 1875, to the latter part of 1878. I was Vice-President during 
the years 1876, 1877, and part of 1878. I was also one of the Direc- a 
tors in 1878. I was Acting President in July, 1878. b 


‘ 
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143 Question 6. I call your attention to a copy of a letter at- 

tached to the deposition of John P. Devereux, marked Ex- 
hibit B, dated July 26, 1878, purporting to be signed by John P. 
Devereux, and ask if you recollect receiving the original of that let- 
ter. 


See page 34, printed record. 


Answer. I recollect receiving a letter to the same purport as this; 
whether this is an identical copy | cannot state. 

Question 8. Please read the same and refresh your memory, and 
after doing so, state what, if any, answer you made to said commu- 
nication, to the best of your recollection and belief. 

Answer. My recollection about the whole matter is that I hagsone 
or two letters from Judge Devereux, asking me tor my knowledge in 
regard to the execution of this deed: if it had been executed; when 
it was; if it had not been executed. if I would execute it and send it 
to him. 

Question 9. What deed did he allude to? 
144 Answer. The deed conveying land to McAlpine. 
Question 10. What land? 

Answer. I cannot state, except that I understood it to be the land 
that was proposed to be given McAlpine in eqchange for lands own- 
ed by him at Wyandotte. My recollection is I could not find the 
deed, that I told Judge Devereux, or wrote him, that if he assumed 
the authority for my doing so, | would execute the deed. This was 
acompany act. The transaction had been carried on by Mr. Carr, 
the General Superintendent of the road, and Judge Devereux. 

Question 12. In acting upon the proposition for an exchange of 
lands, submitted to you, upon which the order of Jnne 28, 1878, is 
based, which I now recall to your attention—attached to the original 
answer herein—do you recollect, after reading the same, who pre- 
sented the papers and correspondence upon which that action was 
based ? 

Answer. Mr. Carr, I think; the President. He had them all. 

He presented them for the consideration of the Board, and the 
matter was discussed, and the resolution shows the conclusion and 
action of the Board; and that was considered by us at the time as 
an assent to the proposition as submitted to us by Mr. Carr, within 
the provisions of the resolution THAT was considered as giving the 
President authority and discretion to conclude the trade, if he found 
nothing in the way of the interests of the company. 
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Cross-examination unimportant, being principally con- 
fined to what witness does not know. 


RE-DIRECT. 


In reference to the lands to be exchanged, what lands were to be 
exchanged, and the exact terms and details of the trade? 
We depended entirely, at the time of making said order, upon the 
relations, representations, correspondence and papers then submitted 
to us by Mr. Carr, and in such order we delegated power to 
146 ~—srtthe President to consummate the trade upon the basis set 
forth in such papers and correspondence. 


DEPOSITION OF CARLOS 8S. GREELEY. 


I was a Director in the Kansas Pacific Railroad Company. In 
1878 I was one of the Receivers. I was, at that time, a stock- 

147 _—s+holder in the company, carrying a large amount of stock. 
Question 8. I now call your attention to a copy of a letter 
attached to the State Line deposition of Sylvester T. Smith, dated 
February 26, 1878, signed ‘‘ Robert E. Carr,’ and directed to T. F. 
Oakes, and upon which is an endorsement as follows: “J. P. D.: Go 
ahead with this. T. F. O.,”’ and ask you to read the same; also, 
copy of another letter, dated June 13th, 1878. written by John P. 
Devereux to Robert E. Carr, Esq., President, attached to the deposi- 
tion of John P. Devereux, as exhibit B, which I ask you to read; also 
a copy of an order certified by Amos H. Calef, Secretary of the Union 
Pacific Railway Company, dated June 28th, 1878, attached to the 
original answer of defendants herein. Have you read these papers? 

Answer. I see these papers and what they set forth. 

Question 9. After refreshing your recollection from these papers, 
will you state what your recollection is in regard to the exchange of 
lands pointed out by those documents? 

Answer. I recollect that on one occasion we were at Wyandotte, 
down at the landing, where we used to land boats loaded with ties, 
and Mr. Carr, if | recollect right, stated that Mr. McAlpine wanted 
to make a certain trade with us, in which our right of way was in- 
volved, and certain other property that was to be traded for that. 

My impression is that the details of the working up of the trade 
were at that time delegated to Judge Devereux. 
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There were several of us at the landing when this matter came up. 
We had a steamboat there at the time unloading ties. 


152 Judge Devereux was one of the early prom.-ters of the road. 
He was connected with the railroad company in various ca- 
pacities. 


CROSS-EXAMINATION. 


At the time we were there the steamboat landed up the river, above 
where the company had some stores, on the Wyandotte city levee, 
above the Wyandotte Ferry Tract. 


DEPOSITION OF JOHN D. PERRY. 


I was formerly a Director in the Kansas Pacific Railway 
146 Company, in the year 1878. 

Attention of witness was called to some letters, 
and order, which were presented to Carr and Devereux. 
Witness can not call to mind the features of the trans- 
action, and discovers only from these papers that 
147 ~=he seconded the motion before the Board to have 

the order of June 28, 1878, adopted. 


RESULTS. 


67 ~~ +First Proposition:—Robert E. Carr, as President of 

106 the company, had authority to make the exchange 

223 of lands. | 

152 See Carr’s deposition. 

42 Second Proposition:—Robert E. Carr, as Presi- 
dent, authorized T. F. Oakes, General Superinten- 

dent, to consummate the trade. (S. T. Smith’s deposition 
at State Line House, October 11, 12, 1881.) 

59 Third Proposition:—T. F. Oakes, and Robert E. 

67 Carr, and S. T. Smith, for the company, agreed to 

78 the trade, and referred the matter of completing the 
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details thereof to J. P. Devereux, as attorney for 
the company. 


171 Fourth Proposition:—The trade was made, and 
184 McAlpine took possession of his purchase, and de- 
livered his deed to the company. 


106 Fifth Proposition:—All that remained to be done 
169  wasthe delivery of the company’s deed to McAI- 
173. pine. (See correspondence, pages 31 and 19%, 
223 printed record. The trade was made Ist of 
April, 1878; ratified by action of the Board Di- 
rectors, June 28, 1878, and this ratification ‘was 
communicated by Devereux to McAlpine. (See 
McAlpine’s deposition, page 173, ‘printed record, 
and supplementary record, page 1.) 
183 The company did nothing indicating an abandon- 
ment of the exchange. They run their trains daily 
over the two and seventy-hundredths acres, covering the 
said tract with ties, iron and railroad material. The com- 
pany also landed two train loads of employees daily on the 
two and seventy-hundredths acre tract. (See McAlpine’s 
deposition, pages 179-189, printed record; D. M. Smith’s 
testimony, page 238, printed record.) In this connection, 
read whole of McAlpine’s deposition, or at least brief of 
same. 
John P. Devereux, acting as Attorney for the company, 
and under the advice of Carr and Oakes, acting for 
179 the company, made the trade, and then McAlpine 
took possession of the land under that agreement, 
and made lasting and valuable improvements, and also 
surrendered up to the compauy the entire use of the two 
and seventy-hundredths acres conveyed to the company. 


Sixth Proposition:—Owing to changes and rotations in 
office, the company’s deed was not delivered to McAlpine, 


se 


>- >> + ~ q <q < {; 


ep 


t 


Union Pacific Railway Company vs. McAlpine. 59 


although the deed of the McAlpines was delivered to the 
company. 

Seventh Proposition:—After the trade was made and the 
terms had been agreed upon, and negotiations had been 

closed, a discovery was made by the company that 
170 an irregular and void tax lien existed against the 
172 Ferry Tract. (See correspondence of Devereux, 
April 16, 1878, page 30, printed record.) 

Eighth Proposition:—This tax lien, however, in the 
opinion of the Attorney of the company, was not consid- 
ered, and was not valid, and was not considered by Oakes 
as anything more than a formal objection to the trade. 


(See deposition of Oakes, Devereux and 8S. T. Smith.) 
Ninth Proposition:—While these irregularities and the 


official changes were going on in the management of the 
company’s affairs, and while the existing officers were dis- 
cussing the matter of this exchange, and the ques- 
221 tion of the macadam tax lien was nominally pend- 
ing, McAlpine removed the tax lien by taking a 
Sheriff’s tax deed to the same, and notified the company 
accordingly, through the Attorney, John P. Devereux, 
and asked him if he was ready to finish the business by 
delivering the final papers, to which Devereux, as Attor- 
ney of the company, replied in the affirmative, and a meet- 
ing was appointed for that purpose, which McAlpine kept 
but Devereux did not. 
See also correspondence, and McAlpine’s deposition. 
Tenth Proposition:—Soon after this, another change took 
place in the official management of the company, and the 
delivery of the company’s deed was further postponed. 
JAMES M. MASON, 


: Solicitor for Appellees. 
JOHN W. DAY, 


Wma. M. SPRINGER, 
Of Counsel. 
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IN THE 


Supreme Court of the United States. 


THe Union Pactric Rartway Company, 
Appellant, 
vs. 
Maria W. McALPInE anv Nicnoitas McALPINE, 
Appellees. 


No. 400. 
HISTORY OF THE CASE AS DEVELOIVED BY THE EVIDENCE. 


In 1861 Isaiah Walker became the patentee of the Ferry 
Tract, bordered by the Kansas River on the east, and by 


the Missouri River on the northeast. 
The interests of all parties claiming equities were ad- 


justed by partition suit in 1872, suit No. 1482, and the land 
was decreed to be sold, and Maria W. McAlpine, wife of 
Nicholas McAlpine, both plaintiffs in this suit, became the 
owner of the property. 

This tract of land offered the best and only good steam- 
boat landing along these rivers near Wyandotte. 

During the time that Isaiah Walker held the legal title, 
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in 1863 and 1864, the Leawenworth, Pawnee and Western 
Railroad Cempany, afierwards the Kansas Pacific, and now 
the Union Pacific Railway Company, solicited of Isaiah 
Walker the permission to lay a temporary track from Arm- 
strung, Wyandotte County, to the Missouri River, in order 
to convey railroad material from steamboats (then navigat- 
ing the river) to its main line. | 

This permission was granted to the company tempora- 
rily, tolay one track and pass over the Ferry Tract, under 
an understanding that at some future time the company 
- would make some proposition looking to the purchase of 
the tract, if the company became able to do so. 

The railway company afterward, by consent and as ten- 
ants at will of Walker and his successors, occupied a small 
portion of the Ferry Tract, in conjunction with and con- 
temporaneous with, a continued possession and use, for 
various purposes, by the owners of the Ferry Tract. This 
possession in common continued up to and subsequent to 
the time when the McAlpines became the sole owners, and 
up to the early part of 1878. 

During all this time the owners, the Walkers and McAlI- 
pines, occupied portions of the same tract not in immedi- 
ate use by the railroad company. with houses, enclosures, 
and other evidences of possession, in and during all of the 
years from 1863 and up to April 1, 1878; rented out parts 
of the tract to tenants for wood, ice, quarry and other pur- 
poses, thus keeping up during all those years an actual, 
continued possession of the Ferry Tract. 

In the early part of 1878, after some preliminary nego- 
tiations, the McAlpines, then-owners, made a proposition 
to the Kansas Pacific Railway Company to sell to the said 
company the two and seventy-hundredths acres of this 
tract lying between the Missouri River Railroad right of 
way and the Missouri and Kansas Rivers. 
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The McAlpines were then holding this Ferry Tract at 
$2,000, and the railway company was at that time offering 
a tract of land of some twenty-five and one quarter acres, 
higher up the Missouri River, north of Wyandotte, at 
$1,500. The McAlpines offered to exchange the two and 
seventy -hundredths acres of the Ferry Tract for the twen- 
ty-five and one quarter acre tract and a quarter section of 
wild land in Pottowatomie County, Kansas, valued at $3 
per acre, to make up the estimated difference between the 
values of the tracts, which proposition was accepted by the 
railroad company. 

The company was at this time in the hands of Receivers 
appointed by the Circuit Court of the United States in the 
suit of Adolphus Meier e¢ a/. against Kansas Pacific Rail- 
way et al. 

This was a suit brought to foreclose the rights of the 
plaintiffs therein under mortgage against various lands of 
the Kansas Pacific Company, but in which mortgage the 
twenty-five and one quarter acres was not mentioned or 
described, and which, as we hold, was not by implication 
in any manner included; and the Receiver disclaimed that 
he had anything to do with, or any control over, the said 
twenty-five and one quarter acre tract, as Receiver. 

At the time of the agreement for excbange the company 
kept up a full corps of general company officers: Robert 
E. Carr was President, D. M. Edgerton was Vice-President, 
and Perry, Meier, Edgell, Treadway. Edgerton and Carr, 
with others, were members of the Board of Directors. At 
the same time Carr, as President of the company, was Gen- 
eral Manager under the Receivership, and several mem- 
bers of the Board of Directors were leading officers in the 
management at this time. 

It is a noticeable fact, and one fully established by the 
evidence in this case, that this so-called Receivership ap- 
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peared to be only an amicable reorganization of the com- 
pany for the purpose of transferring the more cumplete 
control of the company’s affairs to some more preferred or 
more influential stockholders of this company, and was, in 
fact, only in form a foreclosure or receivership at all, con- 
taining none of the elements of antagonism or adverse con- 
tenticns usually found in such suits. 

This is evidenced by the fact that nearly all the officers 
of the company became the leading and managing officers 
of the Receivership, and the peculiar decree which was 
finaly drawn as a sequel, still further maintains this prop- 
osition—as it was in the conclusion only substantially the 
withdrawal or suspension of the final remedy—a hanging 
up of the sword of Damocles. This final decree merely 
amounted to an extension of the time of payment, with a 
proviso that in case of further default an execution might 
issue. 

But to resnme the narrative of the exchange of lands be- 
tween McAlpine and the railway company: 

This proposition uf the McAlpines was made to the com- 
pany through T. F. Oakes, General Superintendent, and 
by him referred to Robert E. Carr, President of the com- 
pany and General Manager of the Receivership, and Mr. 
Carr, after conferring with the Board of Directors of the 
company, andalso additionally with the Receivers, and after 
having obtained authority to act in the matter, wrote his 
letter of February 26, 1878, which letter appears on a sub- 
sequent page of this brief, and is in terms a full acceptance 
of the proposition tendered by the McAlpines. The cor- 
respondence and all matters connected with the completing 
the details of the trade were thereafter referred to John P. 
Devereux, then the Attorney of the company. What fol- 
lowed appears fully set out in the printed Abstract of Evi- 
dence, wherein it is fully shown that all the details of the 
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trade were completed, even to the making and delivering 
of McAlpine’s deed to the company, and both parties took 
possession of their respective purchases; but that the com- 
pany omitted, delayed, and finally refused to deliver the 
company’s deed to the McAlpines. 

The reasons, causes, and details of the apology of the 
railway company for the failure on their part, can only be 
fully understood by a careful reading of the printed ab- 
stracts of évidence. 

On the 28th day of June, 1878, after all the details of 
the trade had been agreed upon, completed and settled, 
Robert E. Carr, then President of the Board of Directors, 
General Manager for the Receivers, and member of the 
Board of Directors, presented the whole matter, with all. 
the papers, propositions, and details of the trade, to the 
Board of Directors, and an order was then made by the 
Board that the trade be made, thereby ratifying the ex- 
change with the McAlpines. 

See copy of resolution, subsequent page. 


The McAlpiner early in April, 1878, at the time of the 
original acceptance of the proposition for an exchange of 
lands, took possession of their purchase, and laid out large 
sums of money in the improvement of the twenty-five and 
one quarter acre tract, and leased other portions to tenants, 
and the same is now built up with houses, and has become 
part of a growing city. It is also shown in the evidence 
that McAlpine paid out other sums of money in preparing 
and completing the title to the Ferry Tract, according to 
the captious ideas, and at the request and exaction of the 
railway company, and that everything has been done to- 
ward the consummation of this trade except the bare deliv- 
ery of the railway company’s deed to McAlpine, and no 
good reason for the withholding of the same can be shown. 
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With these facts before it the trial court rendered a de- 
cree against the railway company fora specific perform- 
ance of the contract of exchange of lands. 

Copy of the opinion and decree are found on pages 294 
to 300, of printed record. 


Defendant appeals to the Supreme Court from this decree. 

The railway company is in full possession of the Ferry 
Tract, and the McAlpines of the twenty-five and one quar- 
‘ter acre tract, and the railway company was never offered 
to restore to complainants the consideration. 


THE QUESTION OF PARTIES. 


The first question raised by appellants is whether this 
suit for specific performance can be maintained against the 
defendant under the name and style of The Union Pacific 
Railway Company. 

It would appear by consulting authorities that where a 
person contracts to sell land, and subsequently conveys the 
same to a third party, who has notice of the prior contract 
of sale, such third party stands in the place of his vendor, 
and if equity will decree a specific performance against 
the vendor, it will render a like decree against such subse- 
quent purchaser. : 

A species of assignment results where a railroad or other 
public company, after entering into a contract, becomes 
consolidated with another company; liability under the 
then existing company being transferred to the new com- 
pany thus formed. 

See Waterman on Specific Performance, Secs. 64, 75, 
77, 512.also, Pomeroy, Sec. 465, and notes and decis- 
ions there cited. 

Gregg vs. Hamilton, 12 Ks., 333. 
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A railroad company contracting obligations. and tien 
consolidating with another, may be sued thereon by the 
new name thus assumed, and will be estopped from deny- 
ing it. | E 

Columbus, &c., R.R. Co. vs. Skidmore, 69 Ills., 566. 
Ridgeway Twp. vs. Griswold, 1 McCrary, 151, opin- 
ion by Dillon, Circuit Judge. | 


This doctrine receives additional force from the language 
of Articles 8 and 10 of the Articles uf Union and Consoli- 
dation. (See pages 291-292 of printed record, and refer- 
red to and discussed by Judge Foster in his opinion, page 
295, and in the decree, pages 297-298 of printed record.) 


It would seem to be a useless formality to make the 
Kansas Pacific Company a party to this suit, since such 
company has become merged in the Union Pacific Com- 
pany; has no longer any claim to the title to the lands in 
question; has not a dollar’s worth of stock in existence, or 
a single human being who could represent it as an agent, 
upon whom a paper could be served or upon whom a de- 
mand could be made, unless through the constituted officers 
and agents of the consolidated company. It seems illog- 
ical to talk about suing the Kansas Pacifie Company for 
the purpuses of this cause, when the Union Pacific Com- 
pany has absorbed all its stock, its property of every name 
and description, its franchise, its soul and existence, and 
has assumed all its obligations and equities to which its 
property is subjected. 

Under these circumstances it is difficult to conceive how 
any such being as the Kansas Pacific Company can be sup- 
posed to exist as an entity separate and distinct from the 
Union Pacific Company, except as a mere technical shadow. 

It is plain that all that was of the Kansas Pacific Com- 
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pany is swallowed up, and is involved in the name and 
style of the Union Pacific Company. 

That in reality there is but one company. 

That the Union Pacific Company is the Kansas Pacific 
Company, and something more, it is true. Yet that the 
name: Union Pacific Company is the name now assumed 


by the corporation which was once the Kansas Pacific 


Company. 

The Union Pacific Company appears to be a trinity— 
three entities in one. It is not possible to conceive of such 
a Union iv ordinary human affairs. Does not the whole 
include all its parts? 

See evidence of McAlpine, on page 185 of the printed 
record, where he says: 


“The defendant corporation, known as the Union Pacific Railway 
Company, includes within its organization the Kansas Pacific Rail- 
way Company, with whom we contracted this exchange ot lands, and 
is the same corporation under another name, with the addition of 
one or two other organizations.”’ 


But the venerable counsel does not seem to have much 
confidence in the point of his argument. He does not rely 
on it, for he says: 


‘““Where it appears that the complainant.has a good cause of ac- 
tion, but cannot have a decree for want of proper parties, the Court 
will hold the case over until the necessary and proper parties are 


- brought in.” 


And therefore he proceeds to discuss the following prop- 


“ositions, which, shorn of their surplus verbiage can be ab- 


breviated as follows, viz: 
I. The minds of the contracting parties never met on 
the contract for the exchange of lands. 
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II. The title of complainants to the Ferry Tract w 
not good. | 

III. The complainants did not tender proper perform- 
ance on their part. 

See page 5 of appellant’s brief. 

This is evidently the backbone of the brief. The discus- 
sion which follows is desultory. 


DID THE MINDS OF THE PARTIES MEET? 
On page 21 of appellant’s brief the counsel say: 


“If it were true in point of fact that the resolution of the Board 
furnished the measure of the company’s liability, as supposed by 
Judge Foster, it proves that the company never did propose to give 
the Pottowatomie lands in addition, or to authorize any one to make 
such proposition, or to enter into any agreement to that effect ; and 
so the minds of the parties did not meet as to what the trade should 


be.”’ 

And again, page 39, they say: 

“Judge Foster, as has already been stated, bases his Opinion upon 
the record of the Board of Directors. It would appear that he was 
of the opinion, but for that record McAlpine would have no cause of 
action. Hesays: *This record measures and fixes the limits of the 
liability of the railroad company in this case.’”’ 

Now, the deduction of the gentlemen from the language 
of Judge Foster is unwarranted. Judge Foster does not 
say, and he does not intend his language shall be distorted 
into any such meaning as the gentlemen propose to put 
upon it. 

Judge Foster’s opinion is based upon the doctrine of no- 
tice. He says, that so far as the defendant company is 
concerned,—the consolidated company,—what is contained 
in the record is the limit of its liability. It fixes the obli- 
gations, because by thut notice the consolidated company 
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is charged in such a way that it cannot avoid its obligation. 
It measures the limit of liability because it can be made 
liable no further than the notice extends. The company 
was not a bona fide purchaser. | 

See opinion of Judge Foster, page 298, printed record. 


It is not stated in that opinion, nor is it to be inferred 
from the language used, that the minds of the original con- 
tracting parties never met. It does not mean that no con- 
tract was concluded between McAlpine and the Kansas 
Pacific Company, but only that the Union Pacific Company 
can be charged in this action to the extent of the notice on 
the record; but it is plainly gathered from all parts of the 
opinion taken together and read as a whole, that the cause 
of action against the Kansas Pacific Company was some- 
thing more than was now enforceable, under the circum- 
stances, against the defendant company, and that is the 
reason why Judge Foster says the resolution measures the 
limits and fixes the liability, &c. 

As this case stood the appellants claimed to have sold 
the quarter section of land in Pottowatomie County to a 
Mr. Blanke, August 15, 1879. (Printed record, page 250.) 
If this be true it would be improper to join Mr. Blanke 
and the defendent company in the same suit for specific 
performance. Asa rule, purchasers of distinct parcels of 
Jand cannot be made co-defendants. 

See Sec. 60, Waterman on Specific Performance. 


And if it be true, as assumed by Judge Foster, that the 
records of the minutes of the Board of Directors is the only 
notice imparted to the defendant company, and such com- 
pany is not alike bound by the notices contained in the 
Jjiles and in other documents pertaining to this trade found 
in the defendant's offices, and notably by the letter from 
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Carr to Oakes before referred to, then the complainant’s 
' rights may properly be said to be fixed and limited by the 
notice contained in the resolution of the Board of Direc- 
tors. 

Judge Foster further decides that no money judgment, 
sounding in damages, was enforceable against the con- 
solidated company, and this he does upon the authority of 
the construction put upon the articles of consolidation in 
the case of Whipple vs. U. P. Ry Co., 28 Ks., page 474; 
and Tucker vs. U. P. Ry Co., 30 Ks., 588, discussed by 
Judge Foster, page 295, printed record. 

Without questioning the soundness of these Kansas de- 
cisions, we think that Judge Foster very properly allowed 
us to separate our suit for the specific performance of con- 
tract as to the quarter section of land, against the defend- 
ant Blanke and the Kansas Pacific Company, involving 
one parcel of land, from the suit against the Union Pacific 
Company, involving the other parcel; and the reasons for 
doing this, and for the language used in the opinion seems 
to us to be ample, and that the separating these two con- 
troversies, which cannot properly proceed together—not 
being about the same thing nor against the same defend- 
ants—is manifestly proper, and in no way destroys the 
right to proceed in either case; and as the question is raised 
on page 49 of appellant’s brief whether the dismissal of the 
bill as to the quarter section does not defeat the present 
action, we say we see no reason for taking the view that 
these remedies antagonize each other. 


THE MINDS OF THE CONTRACTING PARTIES DID MEET. 


The appellant admits, on page 34 of brief, that the letter 
from Carr to Oakes was the basis of the treaty for ex- 
change, but says that before the resolution was passed 
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Carr’s proposition remained rejected, because, it appears 
from the testimony, that McAlpine refused to discharge 
the tax lien, (pages 36-37,) and that before McAlpine ten- 
dered the deed and demanded the company’s deed, he had 
been notified by Devereux that the company declined to 
make the exchange. Pages 41-42. 

The statement is wholly unauthorized and unsupported 
by the testimony. 

The facts, as developed by the record, show that prior 
to the letter of Carr to Oakes, McAlpine, as agent for 
Maria W. McAlpine, his wife, called on Mr. Oakes and 
submitted a diagram of the ground and a proposition to 
exchange the two and seventy-hundredths acres of the 
Ferry Tract for the twenty-five and one quarter acres and 
a quarter section of land in Pottowatomie County. 

That Mr. Oakes submitted this proposition to the com- 
pany through Mr. Carr, the President of the company, 
and shortly after Mr. McAlpine was informed by Mr. 
Oakes that his proposition was accepted, and was referred 
to John P, Devereux, the railway company’s Attorney, to 
complete the detuils of the trade. 

See McAlpine’s testimony, page 169 of the printed rec- 
ord; Abstract, page 41, and brief of letters and cor- 
respondence, pages 11 to 18, appellee’s Abstract; also, 
testimony of Oakes, page 29; Carr, pages 18 and 52; 
Devereux, page 23; and Smith, page 20, of appellee’s 
Abstract of Testimony. The margiaal paging on the 
Abstract referring to the page of the printed record 
where each item of evidence abstracted is to be found. 


The fact is, the letter of Carr to Oakes above mentioned, 


which appellant declares was the basis of the treaty for ex- 


change, was the acceptance of the proposition tendered by 
McAlpine and when Carr’s letter was written the terms 
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of the trade had been agreed upon; the contract was con- 
cluded, and all that remained was the completing of the 
details of the trade. 
See testimony of Oakes, page 29 of Abstract; page 80, 
printed record. | 


There can be no mistake in this, for the letter of Carr to 


Oakes (see Abstract, page 11; pages 42 and 81 of printed 
record) reads as follows: 


Sr. Louis, Feb. 26, 1878. 


T. F. Oaxgs, G. S.: 

Dear Sir:—Respecting the settlement for right of way with McAlpine, 
I beg to say you can settle with him upon basis of exchangeing the 
lot of land belonging to the company above Wyandotte, about 25 
acres, for his Walker-Ferry Tract; that we will also, in addition, give 
him one hundred and sixty acres of land, to be selected by him, out 
of the lands of the company, the appraised price of which does not 
exceed five hundred dollars, back taxes and claims on all to be sat- 


isfactorily cleared up. 
Respectfully, ROB’T E. CARR. 


Then follows correspondence between McAlpine and 
Devereux, in which Devereux, the appointed Attorney of 
the company to settle the details of the trade, fully concurs 
with the statement of McAlpine that the tax sale is illegal; 
and in his letter to Oakes, of April 1st, Devereux uses 


this language: 


“I concur with McAlpine as to the irregularity of the levy and sale, — 
and that by it his title has not been divested.” 


Abstract, page 12; printed record, page 28. 


Again, April 4, 1878, McAlpine in writing to Devereux, 
says: 
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“As for special taxes, I claim there are neither general por special 
taxes against it.”’ 


And goes on to show by his letter why the macadam tax 
is wholly void. 
Printed record, pages 28-29. 


Again, Devereux to Oakes, under date of April 16, 1878, 
says: 

“I have examined the proceedings through which this sale was 
made, and think them so irreguiar that the title has not passed un- 
der them.” 

And later, in his letter of April 3d, to McAlpine, and td 
Oakes, of April 16th, he says: 

“‘ The terms of the trade had been agreed upon.”’ 
In the last mentioned letter the language used is— 


“After agreeing with Mr. McAlpine as to the terms upon which we 
were to exchange properties, it is ascertained that his property is en- 
cumbered by a sale for taxes, and it has been sold and purchased by 
the County of Wyandotte. 1 have examined the proceedings through 
which the sale was made, and think them so irregular that the title 
has not passed under them.” 


Abstract, page 13; printed record, page 30. 


There then was no macadam tax lien! That was only a 
subterfuge. It was determined by the company’s Attorney 
that this tax ought not to stand in the way of this trade, 
because it was void and illegal. 

Still, it seems some of the officers of the company, for 
some reason, were still disposed to keep this objection 
alive; as Oakes expresses it, page 30, Abstract; page 82, 
printed record; as a formal objection. And so the mac- . 
adam tax continued to be discussed until after the Board 
of Directors passed a resolution, dated June 28th, 1878, 
which resolution was in words and figures as follows: 
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See page 223, printed record. 


Kapsas Pacific Railway Co. 
Extract from the minutes of the Board of Directors’ Meeting, held in 
St. Louis, Mo., June 28th, 1878. 


Pursuant to call of the President the Board of Directors of the 
Kansas Pacific Railway Co. met at the office of the company, in St. 
Louis, on Friday, June 28th, instant, at 2 p.m. 

Present: Messrs. Perry. Meier, Edgell, Treadway, Edgertoti, and 
President Carr. . 

The President presented a form of deed to Maria W. McAlpine to 
25\ acres of land in Wyandotte County in exchange for two and sev- 
enty hundredths acres of land at the tie landing in Wyandotte Coun- 
ty, and asked for instructions in regard to signing the same. 

On motion of Mr. Meier, and seconded by Mr. Perry, it was resolved 
that the exchange of said lands be made, reserving the right of way 
therein, and the deed of the company be properly executed and deliv- 
ered to Maria W. McAlpine whenever the land to be conveyed by her 
has been released‘from the tax claim thereon and a proper deed made 
for the same is delivered. 


See Abstract, page 14, printed record, pages 106 and 223; 
also, Supplementary Record, under Stipulations, page 1. 


Now, there was no valid tax lien, as determined by the 
Attorney of the company, and therefore this condition was 
already complied with in equity, and the deed of the com- 
pany should have passed immediately, as McAlpine had 
already executed and delivered his, according to the re- 
quirements and instructions of Devereux, the Attorney of 
the company, to whom had been referred the matter of 
settling the details of the trade. 

But, by reason of this formal objection, McAlpine was 
finally compelled, as a further condition, to get the deed of 
the county to the myth which counsel for appellant digni- 
fies with the name of macadam tax lien. McAlpine was 
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compelled to go to the expense of $500 to satisfy the un- 
reasonable exactions of the company. 

He had previously taken the precaution to gain the con- 
sent of the company to be allowed the necessary time to 
accomplish it, which was graciously granted by the com- 
pany’s Attorney, Devereux. 

See appelles’ Abstract, page 43. 


** Devereux then, for the railway company, agreed to extend the nec- 
essary time to bid in the lands as suggested.” 


See McAlpine’s testimony, printed record, page 172. 
Compare with Devereux’s testimony, page 15, printed 
record. 


Time is not the essence of the contract. 
Taylur vs. Longworth, 14 Pet., 272. 
Hepburn vs. Auld, 5 Cranch, 262. 
Hepburn vs. Dunlop, 1 Wheat., 179. 
Brasher vs. Gratz, 6 Wheat, 528. 

Bank of Columbia vs. Hager, 1 Pet., 455. 
Rader vs. Neal, 13 W. Va., 373. 


- The minds of the contracting parties therefore did meet 
on the same identical proposition for exchange. 

But the counsel say: ‘The recitals in the resolution of 
“the Board of Directors are not as broad nor as explicit 
‘‘as the terms of the contract that were previously discus- 
‘sed, and therefore a failure of authority.” 

If we take a right view of that resolution, we find no 
difficulty in realizing that it was a ratification, a general 
putting of the seal cf sanction upon all that had been done 
Before that time in regard to the proposed exchange. 


— 
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This resolution does not attempt or profess to set forth 
the terms of the exchange. It merely mentions casually: 
that an exchange of lands is to be made. What lands does 
not distinctly appear. It says: ‘‘twenty-five and one quar- 
‘‘ter acres of land in Wyandotte County.” What lands in 


in the County is not specified. Any lands in Wyandotte 


County would satisfy the terms of the resolution, if we are 
not to go outside of the resolution for any further informa- 
tion. ‘‘Two and seventy-hundredths acres of land at the 
‘‘landing in Wyandotte County.” What landing does not 
appear by the terms of this resolution. We have got to 
outside of the terms of the resolution for all this. | 


‘‘The President presented a form of a deed to Maria W. 
‘‘ McAlpine to twenty-five and one quarter acres of land in 
‘“‘Wyandotte County, in exchange for two and seventy- 
‘shundredths acres of land at the landing in Wyandotte 
“County.” 

What this form was,—whether warranty,—or what were 
the COVENANTs, considerations or specifications of the ex- 
change, does not appear by the terms of this resolution, 
and we must travel outside of the resolution for all these 
details. We would do no violence to the terms of this res- 
olution to suppose that either McAlpine or the railway 
company was to have $500 as ‘‘boot” money in this trade. 
because the resolution does not, and does not profess to, 
set forth all the terms of the contract. | 

‘‘And asked for instructions in regard to signing the 
‘‘ same.” 

It is evident that the whole preamble prior to the two 
last quoted lines is but a generalization to point out with 
sufficient certainty for identification what deed it was that 
Carr, the President, wanted incstructions concerning sign- 
ing. To do this it was not essential that all the terms of 
the trade for which the deed was to be made should be re- 


fu we at ade 
» * é, * 


| 
| 
| 
| 
: 
' 
q 
i 
' 
| 
i 


o os ie oe ie od ae ee oo Pet” 2 
eh ch ee Te ef A 

“ a. Ley ? 3 

gm . ee 


18 Union Pacific Railway Company vs. McAlpine. 


hearsed in absurd and lengthy detail. Such a thing was 
not undertaken. It would have been far-fetched to do so. 
The specific features of the exchange,—whether McAlpine 
was to give or receive 160 acres ‘‘to boot” could not have 
been predicated on the terms of such a general resolution. 
The President merely asks for instructions whether he 
shall sign a deed of a GIVEN FoRM. What form only ap- 
pears from the deed vuffered. 

“On motlon ef Mr. Meier, seconded by Mr. Perry, it 
‘‘was resolved that the exchange of lands be made.” 

Now, the Court must recollect that by the evidence of 
Carr, Edgerton, Devereux, Oakes, and others, at the time 
the Directors passed the resolution they were acting upon 
something which had been contemplated a long time _be- 
fore; which had been talked of at other meetings of the 
Directors, concerning which, according to Carr’s evidence, 
(see page 19, appellees’ Abstract,) he had, prior to that 
time, and prior to February 26, 1878, consulted with the 
Board of Directors. See paragraph four, Carr’s evidence, 
in which he says: 


- “In whatever I did in regard to this exchange, as an officer of the 
railroad company, it WAS MY CUSTOM TO ACT AFTER CONSULTATION 
AND ADVICE WITH THE Boarp oF DireEcrors. I DID NOT VARY FROM 
MY CUSTOM IN THIS CASE, only by consulting additionally with the Re- 


ceivers.” 

The President, Robert E. Carr, one of the most respect- 
able and high minded gentlemen who ever did business 
for the Kansas Pacific Company, here swears positively 
that he did consult with the Board of Directors before he 
entered into this contract of exchange. 

It is, therefore, clearly apparent that not only was the 
Board of Directors fully cognizant of the measure being 
taken, at its inception, but said Board of Directors author- 
ized Carr to GO ON AND MAKE THE TRADE. 


7 
a 
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. Carr says, second paragraph: 

‘This induced thé Boarp and Receivers to enter into negotiation® 

with McAlpine for the acquisition of it.” 
The General Superintendent was authorized to make the 
exchange of the two and seventy-hundredths acres owned 
by McAlpine for that owned by the company. ‘The con- 
sent of the Receivers was also obtained. : 

‘Then followed Carr’s letter of February 26, 1878. (See 
page 21, appellee’s Abstract.) Afterward’ Devereux writes 
his letter of June 13, 1878. (See page 23, Abstract.) Then 
follows this resolution. 

It wili, therefore, be evident that the matter upon which 
the Board was called to act, on June 28, 1878, was no new 
thing to them. They iad been with it at its inception, 
stayed with it, recognized it, dictated it, ratified it step by 
atep; as it proceeded. In saying that the ‘‘exchange of 
lands should be made,” they meant not alone the two tracts 
mentioned in the preamble of the order, introdaced for 
no other purpose than ear-marks of identity, but all the 
lands which had been in contemplation of the bargain, un- 
der the letters, papers and documents then before them. 

That it was intended to ratify the contract of exchange 
as it had been accepted under the Carr letter of February 
26, 1878, is evident from the action of the Attorney of = 
company. 

The correspondence which the gentlemen desired inserted 
28 a supplement:to the record under the stipulation was 
hot objected to by the appellees, because it was an exact 
statement and showing of what did occur, after the reso- 
lution was passed, in the se of notifying McAlpine of its 
purport. 

“Under date of August 5, 1878, D. M. Edgerton, the 
then Acting President of the © company, writes the follow- 
ing letter: - 
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Kansas Paciric Rattway, President’s office, St. Louis, Aug. 5, 1878. 
Joun P. DEvereEvx, Esg., Attorney, Kansas City. 

Dear Sir :—I have searched faithfully for the deed to McAlpine, sent 
down by you for execution, but I cannot find it so far, and it may be 
mecessary to change it under the resolution of the board, passed at 
last meeting; copy enclosed. I will execute the deed in accordance ti. 
with it as soon as prepaced. : 

Respectfully, 
D. M. EDGERTON, Vice-President. 

Copy enclosed: 


“It was Resolved, ‘That the exchange of said lands be made, reserv- 
ing the right of way therein, and the deed of the company be properly 
executed and delivered to Maria W. McAlpine whenever the land to be 
conveyed by her has been released from the tax claim thereon and a : 
proper deed made for the same is delivered.’ ”’ 


This letter is followed by one from McAlpine to Dever- 
eux enclosing the letter of President Edgerton with the | 
identical fragment of the resolution above set forth. 4 

Now, what does all this show? It shows a number of | 
facts. 

It proves that the deed to McAlpine had been made out 
by the attorney of the company and sent to the president 
for exectuion before the resolution was passed. 

It proves that during the changes incident to Mr. Carr 
going out of the office of president and Mr. Edgerton com- 
ing in, that the deed had been mislaid or lost, as one of the 
reasons of delay. 

It proves that only that part of the resolution was trans- 
mitted from the president to the attorney, and from the 
attorney to McAlpine, and by him back again to the attor- 
ney, as should declare in so many words: ‘‘That the ex- 
change of said lands be made.” 

No other part of the secseamponin was with the enclosure. 
Why not? 

Because it was intended to convey to McAlpine’ 8 ming 
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the fact that the contract that Carr and Oakes and Dever- 
eux, and other ofliccers of the company had made months 
before, based on the letter of Carr to Oakes of February 
28, 1878, was ratified, and the exchange of said lands should 
be made ? 

What lands ? 

It could have been intended, and could have conveyed 
to McAlpine’s mind no other idea than that the trade was 
to be made, as it had been accepted before in the Carr let- 
ter, and just: as it was stated in that letter. 


It is plain, that was then the way that Edgerton and Dev- 
ereux regarded it, and acting on their knowledge, and on 
their authority, as officers of that company, they trans- 
mitted their idea to McAlpine. 

Judge Foster, it is true, says, in page 294 of the printed 
record: ? 

“It does not appear that McAlpine, in terms, accepted this proposi- 
tion; but, from the evidence and the action of the parties, I think an 
acceptance may fairly be implied.”’ 

What followed, and the action of McAlpine, formed 
an acceptance of the terms of that order, if any was nec- 
essary. 

He applies for time tu remove the tax lien, and does so, 
and within a reasonable time tenders performance. 

It is not likely that the learned Judge found all the evi- 
dence on this subject, or he might have written differently, 
for Oakes says, on page 81 of the printed record: 

“T remember that some question as to taxation arose and McAl- 
pine undertook to remove the objection.” 

And Arthur says, on page 53 of the same record that 

“Devereux told him in the interview at the railway company’s of- 
fices that ‘McAlpine had promised to remove it.’”’ 

But there is a better view to take of this matter, a more 
rational and natural way to look at all these transactions 
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asawhole. Of course, if we look at the resolution alone, 
and lose sight of all that had transpired before, it seems at 
first that some kind of an acceptance would be in order— 
either by act or deed. But when we lvok at the transac- 
tion as a whole, it is not the true view to take of it. 

It must be remembered that the first proposition came 
from McAlpine; that it was accepted by the highest officer 
of the company,—Mr. Carr, the President,—who says he 
counseled with the Board of Directors and additionally 
with the Receivers before doing so. 

See Carr’s evidence, pages 18-20 of Abstract. 

Pages 69, 71, and 152 to 155, printed record. 


This same acceptance, contained in Mr. Carr’s letter of 
February 26, 1878, is what the Board acted upon and rat- 
ified June 28, 1878. Mr. Carr and Mr. Edgerton both say 
in their evidence that it was the same proposition. 

See evidence of Edgerton, page 146, and Carr, page 
154, printed record. 


And the correspondence above shows convincingly that 
it was so regarded by all of the officers of the company, 
and was as such transmitted by them to McAlpine as the 
act of the company. 

We say that it is plain, from the general terms in which 
the resolution was clothed, that the Directors did not mean 
to be considered as tendering any new proposition. It was 
evidently meant, as it was in fact, a ratification of a past 
transaction on the part of the company. It could have 
been nothing else; the ratification of a part of such a trans- 
action, and retaining the benefits of the trade, was a ratifi- 
cation of the whole, whether in terms it was so or not. 

If a principal ratifies the part of a transaction that favors 
him, he ratifies the whole. 


— 
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Gaines vs. Miller, 111 U. S., 395. 


And silence is ratification. 
Field vs. Farrington, 10 Wall., 141. 
Southern Life Ins. Co. vs. McCain, 96 U. S., 84. 


This applies to corporations as to individuals. 
Marshall Co. vs. Schenck, 5 Wall., 772. 


As an individual, under similar circumstances, must re- 
scind or affirm in toto. 

Peninsular Bank vs. Hamner, 14 Mich., 208. 

Davenport Sav. &c. Ass’n vs. North Am. Fire Ins. 
Co., 16 Iowa, 74. 

Phila., W. & B. R.R. Co. vs. Quigley, 21 How., 2092. 

Merchants Nat. B’k vs. State Nat. B’k of Boston, 10 
Wall., 604. 

Waterman on Specific Performance, Sec. 306. 

Durham vs. C. C. & M. Co., 22 Ks., 232. 


And therefore, when the resolution was passed, there 
was nothing further to be said; and, excepting the unrea- 
sonable requirement of the company that McAlpine should 
in some way discharge the illegal and void tax lien, there 
was nothing further to be done on the part of McAlpine. | 

McAlpine chose not to stand on his absolute rights, but, 
for the sake of removing at once the ‘‘ formal objection” 
to the trade, yielded to the exactions of the company. 

In doing this he did more than he was called upon to do 
—for his title was perfect without it—and he had an abso- 
lute right to go into court and compel the company to 
specifically perform without having done this; but as an 


. acquiescence in this inequitable requirement was the 


quickest and easiest way out of the dilemma, he chose to 
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lift the lien by taking a sheriff’s deed for the land, and 
then tendered performance. If there be any defect in the 
method of tender; any oversight or omission in the papers 
presented; if the tender was not made to the proper per- 
son; or if no formal tender at all was made, that is only 
a question of costs, and will not prejudice the cause of the 
appellees, so long as we declare in our pleadings that we 
are ready and willing to perform all that may be required 
of us by the Court. Certainly no technical objection can 
be urged to our hurt. 
_ Counsel say that Mrs. McAlpine did not sign the deed 
‘tendered, but that has been found to be a mistake in certi- 
fying the case. 
See amended supplement of the McAlpine deed. 


CONTRACT ALL RESTED IN PAROL. 


But, finally, it is urged that although the minds of the 
parties did meet on the same contract of the exchange, yet 
that itrested only in parol and was not enforceable in equity 
under provisions of the statute of fraud. 

See pages 5, 6 and 21, appellant’s brief. 


That there was no act of part performance sufficient to 
take the case out of the statute. 

_ That Devereux denies that he ever assented to McAl- 
pine taking possession under the alleged contract of ex- 
change. 

See pages 13 and 22, appellant’s brief. 


Defendants below deny that they took any other or fur- 
ther possession of the Ferry be after the contract of ex- 
change. 

See appellant’s brief, page 14; &e. 


Qe 
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— 


Challenge is given complainants to show by the testi- 
mony that the railway company ever claimed any domin- 
ion over the Ferry Tract. 

Page 15 of appellant’s brief. 


We accept the challenge last tendered and will answer 
the other items in order. 

We uave no other way of ascertaining what the corpo- 
ration claims, except by what its officers and attorneys say 
it claims. 

And, first, to show the utter want of eunied of counsel, 
and the ingratitude of this company, we cite the court to the 
second paragraph of the answer of defendants below, pages 
8 and 9 of the printed record ; where the company has the 
effrontery, through its venerable attorney, of claiming a 
full title to the Ferry Tract and bases the claim on eaclu- 
sive adverse possession for the period of the statute of lim- 
itations; and in this answer the company declares that what 
is not appropriated absolntely for a right of way, has been, 
during said period of limitations, ‘‘occupied and possessed 
by the said railway company, for the landing and sterage 
of ties and other commodities and properties transported 
and to be transported upon said railway,” &c. 

Of course there is evidence in the record—in the depo- 
sitions of Isaiah Walker, McAlpine and others—to show 
that all this was untrue, and that prior to the. exchange of 
lands the company only had a permissive and limited. ase 
of a small portion of the Ferry Tract, and that afterwards 
the company had the exclusive use of the entire tract. 

See evidence of Isaiah Walker, page 32-34 appellee’s 
‘ abstract. : 

Pages 47 to 52 printed record. 

McAlpine’s ovidenss, page 47 abstract, and page 183,. 
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and cross-examination of McAlpine, pages 231-236, 
printed record. 
Evidenc of D. M. Smith, page 238, printed record. 


Besides the above answer of defendants below, the 
amended answers on pages 108 and 129, of printed record, 
show the same denial of the title of McAlpine—the same 
disposition to plead the statute of limitations, with some 
slight modifications as to the extent of the rights claimed 
by the company. 

Now, how does all this tally with the assertion of counsel 
that the railway company never claimed any dominion over 
the Ferry Tract ? 

The pleadings and evidence show the company did claim 
exclusive rights after the exchange, and so filled up the 
landing with its coal, merchandise and passengers as to be 
utterly impracticable to use it for other purposes, and 
Judge Foster so finds, and there is no evidence to the con- 
trary. 

Pages 294, 297 and 298, printed record. 


The Court not only finds that each party to this ex- 
change was in possession of the respective purchases, but 
that the tax lien was removed by McAlpine at the expense 
of several hundred dollars, because of tie requirements of 
this company, and that this was an act of part perform- 
ance. 

The first delivery of the deed then was siinultaneous 
with the acts of possession, and the consent of the compa- 
ny’s attorney, Devereux, and his letter of April 3d, 1878, 
states that the trade had been ‘‘agreed upon,” and he told 
Arthor about that time that the trade had been ‘really 
made.” | 

See letter of April 16, 1878, page 30 of abstract. 
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Arthar’s testimony, pages 34-36, abstract. 


This must remove any doubt about the possession hav- 
ing been taken under the contract of exchange, unless we 
in this connection accept another perversion of the defend- 
ant which asserts that at the time of the closing of the con- 
tract of exchange, the complainants below were already in 
possession of the twenty-five and one quarter acre tract as 
tenants of the railway company, and that, therefore, Mc- 
Alpine did not take possession under the contract of ex- 
change, but merely continued a possession he before that 
time had as tenant. 

Now, the fact is, McAlpine and Arthur together had 
once leased the tract in order to fence it, so as to protect 
their timber on the river above, during the year 1877; but 
the attention of the Court is called to the fact that the 
lease terminated, by its own terms, the Ist of January, 
1878; and there does not seem to be any proof that Mc- 
Alpine personally ever took possession under that lease. 

See lease referred to, page 41 printed record. 


By the evidence of both McAlpine(pp. 42-46 of Abstract 
and pages 171-177, printed record) and Arthur, (pages 34, 
36, Abstract, and pages 53 to 56, printed record) it is clear 
that McAlpine’s lease terminated January Ist, 1878, and 
Artbur testifies in his deposition that thereafter Ae held 
under an extension of the lease, und it appears that he 
claimed and held excluswe possession, and McAlpine was 
not about the land, did nothing on it, and was in no way 
connected with it again until his purchase, the last of 
March or first of April, 1878. 

McAlpine demanded possession from Arthur, the tenant 
of the railway company; Arthur refused to deliver pos 
sessiun to McAlpine, disputing his right to the possession, 
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when, as both agree, McAlpine sent Arthur to the compa- 
ny’s offices, and Arthur was there informed of McAlpine’s 
purchase, by Devereux telling him, Arthur, that the trade 
was really made. Arthur then peaceably vacated the prem- 
ises, and McAlpine, under the authority of Devereux, 
took possession. 

Bagby says, (6th interrogatory of his deposition, page 
44, printed record,) ‘‘Arthur told me he claimed a right 
‘to tend that ground himself.” 

McAlpine says, in his evidence, Arthur claimed the ‘‘ex- 
clusive right,” as ‘‘tenant of the railway company,” al- 
though, in 1877, McAlpine had taken a lease with him, 
which, by its terms and the act of the parties, terminated 
in January, several months before the trade was made. 

Yet Arthur, for himself only,—not for himself and Mc- 
Alpine—renewed the lease, or held the ground solely for 
himself, on the same terms as the former lease, and assum- 
ed to be the sole tenant of the railway company from the 
Ist of January, 1878; and it is evident that McAlpine 
gained possession of the ground against the adverse claim 
of Arthur, under the instrnctions and advice of the com- 
pany’s management. 

What better proof could be desired that McAlpine’s 
possession was solely referable to his contract of exchange 
than that, after a difference like this between a party In, 
under the railway company, and McAlpine out OF POSsEs- 
SION, and demanding to enter, under his contract, and 
claiming an adverse right to enter, under such contract for 
an exchange, and under circumstances in which the com- 
pany had the power to hold McAlpine at bay if it desired; 
the counsels of the company -and the facts communicated 
to Arthur by Devereux, and the logic of the occasion,— 
won the possession for McAlpine,—Arthur and the railway 
company yielding, it would appear, under the superior 
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right of McAlpine, and granting the possession of the land 
by the force of the merits of McAlpine’s claim, which it 
was in their power to withhold, had McAlpine’s claim been 
deemed at the time unjust or improper. If the company 
had desired to contest the claim of McAlpine, then was 
the proper time to have done it. 

The company, however, allowed the plaintiff below, 
without objection from it, to take possession of her pur- 
chase, and the company has ever since acquiesced in that 
possession. 

But, finally, did Devereux deny his assent to McAlpine’s 
possession, as asserted by counsel? An examination of the 
record shows that he did not. 

See on page 22, printed record, Devereux’s deposition: 

Question. Did you ever give McAlpine in any way any authority or 
license to enter upon or take possession of said twenty-five and one 
quarter acres of land? 

Answer. I have no recollection that I did. 

Question. Will you swear positively that vou did not? 

Answer. I will not. 


See McAlpine’s testimony, page 42, Abstract; page 171, 
printed record, where he says he deposited his deed with 
Devereux, and was directed by him to take possession of 


_ the twenty-five and one quarter acres of land, and he did 


so. There is no evidence in the record to the contrary. 
THE SHERIFF'S DEED. 


The counsel still further object to the Sheriff’s deed filed 


in this cause. 
See page 220, printed record. 


Their criticisms are found on pages 23 to 29 of their 
brief. These objections, if they prove anything, only 
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prove what appellees have before shown,—that there was 
no valid tax lien. Counsel object to the first description 
of the deed: the description of the land sold. The land 
sold, as shown by the context,. is precisely the description 
of the land claimed to have been taxed; and if it describes 
nothing; if the description is void from uncertainty, as is 
more than likely, or if by a strained construction it can be 
made to cover eight poles off of the north end of the Ferry 
Tract, then we say the description of the lands deeded to 
_McAlpine, which contains the entire and correct descrip- 
tion of the Ferry Tract, is quite broad enough to contain 
the eight poles above referred to, and nobody is hurt; and 
we took a deed for all there was any lien claimed for, and 
more, too. Superflua non nocent. 

Appellant asserts that the land was encumbered beyond 
its value. 

Of course it was impracticable to pay a judgment of 
over $7,000 upon property which was only worth $6,600; 
and such a tax would be void as being confiscation instead 
of taxation. 

There are plenty of reasons for saying that this mac- 
adam tax lien was void, most of which are set forth in 
McAlpine’s letter of April 4th, 1878. (Seve printed record, 
pages 28-29,) in all of which it appears Devereux concur- 
red, after u thorough examination, and so delivered his 
opinion to the company. : 

It is not shown anywhere in the record, by any evidence 
in the record, that there ever was, at any time, any valid 
tax lien against the Ferry Tract. Except in the bare as- 
sertions of some one or more of the company’s officers, 
and out of the same mouths, in each case, comes the posi- 
tiue declaration that it was of no force or validity, and it 
is evidently nothing but a shallow pretense. 

The other objection to the Sheriff’s deed, in regard to 
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making the owner of the land, Mrs. McAlpine, a party to 
the tax sale proceedings, is silenced by referring the Court 
tv the case of Pritchaad vs. Madren, (24 Kansas, 487,) in 
which the point was decided: 

“That the failure to state the name of the true owner of the land in 
the petition and judgment will not vitiate the proceedings or render 
the judgment void.”’ 

Chapter 39 of the Session Laws of Kansas, of 1877, is 
the law under which this sale was made: 

‘“‘That act contemplates proceedings in rem, provides for notice to 
all persons interested, and that all persons interested, whether named 
or not, shall be deemed to be defendants, and bound by the judg- 
ment.” 

In 31 Kansas, page 38, and 26 Kansas, page 584, (Prit- 
chard vs. Board of County Commissioners of Greenwood 
County,) same controversy, all the other points necessary 
to sustain these proceedings are discussed, and it is decided 
that the proceedings are not special, as asserted by coun- 
sel, but that the Civil Code applies, as in case of other 
Sheriff’s sales and deeds. 

Finally, it is not claimed that there ever has been a ques- 
tion raised by the County as to the validity and efficacy of 
this Sheriff’s deed. Since the Sheriff’s deed was made— 
for ten years—no one has claimed the existence of any 
such lien. It never was anything but a bug-bear—and it 
died. 

This disposes of the specious argument of counsel for 
appellant about the macadam tax lien. There never was 
anything in the first place to talk about, and if there had 
been McAlpine, in obeying the requirements of the compa- 
ny with regard to it, silenced every pretext for its further 
discussion. 
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THE STATUTE OF FRAUDS. 


Appellent asserts that the contract for exchange lies only 
in parol, and urges that by the Statute of Frauds it is not 
enforceable. 

See appellant’s brief, pages 5, 6, 21. 


Now, we insist that on pages 16 to 18 of appellees’ Ab- 
stract will be found *‘a very fairly compiled written arti- 
cle of agreement,” containing all the elements essential to 
satisfy the Statute of Frauds. 

If exact description of the Ferry Tract is required it is 
furnished by the deed written out by Devereux, the At- 
torney of the company, for McAlpine and wife and Walker 
and wife to execute, dated March 22,1878, (No. 3, page 10 
of Abstract; page 218, printed record,) and an accurate 
plat of the land sold to the railway company for a steam- 
boat landing, known as the Ferry Tract, which McAlpine 
testifies he submitted with his first proposition; also, the 
deed written out by Devereux for the President of the 
company to sign, containing a full description of the twen- 
ty-five and one quarter acre tract by metes and bounds, 
which would sufficiently identify the lands to be exchanged. 
The lands to be conveyed to McAlpine, and the portion of 
the Ferry Tract to be conveyed to the company are de- 
scribed by metes and bounds, (see page 1 of printed rec- 
ord.) ‘The plats, the deeds prepared for each party to sign 
and acknowledge, and all the correspondence, Carr and 
Edgerton and McAlpine testify, were presented to the 
Board on June 28, 1878, when it passed its resolution rati- 
fying the trade. The trade was well understood, and the 
papers were made out and submitted, with all necessary 
descriptions to identify the lands. 

The deed of the company was to follow the calls in Mrs. 
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Lydia Walkcr’s deed, who was the person under whom the 
railway company claimed. 
See letter of Devereux of March 13th, 1878, Abstract, 
page 12; printed record, page 27. 


The deed was sent to the President of the company by 
Devereux, the Attorney. 
See letter of Devereux to Carr, of June 13, 1878, page 
33, printed record, and letter of Devereux to D. M. 
Edgerton, July 26, 1878, page 34, printed record. 


The land is the same that was purchased of Mrs. Lydia 
B. Walker. | 
See lease, page 41, McAlpine’s evidence, page 169, 
printed record. 


The letters of the officers form a sufficient signing of the 
agreement. 
See Western Union Tel. Co. vs. Chicago & C. R. R. 
Co., 86 Ills. , 246. 


From this it will be seen that the papers submitted to 
the company made the contract definite and certain as to 
the subject matter. All these papers brought together 
made a complete and perfect whole, and the authorities on 
this point declare that this is sufficient; and, therefore, we 
would have been entitled to a specific performance in this 
case without declaring on part performance. 

The letter of Devereux to Robert E. Carr, President, of 
date of June 13, 1878, gives the other tract that was to be 
conveyed to McAlpine. | 

Printed record, page 33. 


The two and seventy-hundredths acres to be conveyed by 
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McAlpine was that ‘used by us as a tie landing.” ‘*It 
seems indispensable to have it.” /6. He advises that the 
exchange be made, notwithstanding the objection of the 
tax lien, which he says clouded only a small portion. And 
in the postscript he says that the tax sale was too faulty to 
be relied on by tue County, or any one that shuuld suc- 
ceed her by substitution. 

It was but a few days after mis that the Board met and 
the resolution was passed, with all these papers, corres- 
‘pondence, documents, references, plats and deeds before 
them. 

See evidence of Carr, Oakes and Edgerton. 


And we say that this record, when fully read and under- 
stood, forms the best kind of a contract in writing for the 
exchange of these lands. Even a defective description 
would be currect by putting the vendee in possession. 

Otumwa, C. F. & St. P. R. R. Co. vs. McWilliams, 
(Iowa) 32, N. W. 315. 


However, the description of either tract is sufficient for 
identification, and parol evidence is admissible to identify 
it. 

See Waterman on Spec. Per., Secs. 237-238, et seq. 


And the answers of the defendant below, and the record 
generally concedes the correct description. 

But, besides all this, we have an abundant case of part 
performance, and the lands to be conveyed are again iden- 
tified by each party being in full possession of his respec- 
tive purchase, and McAlpine in possession proceeds to 
build half a dozen houses on the 254 acres. 

See Abstract, page 46. 
Printed record, page 179. 
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All the items of his account amount to $2,650.00, at 
time of bringing suit. 

And the railway company occupies the Ferry Tract and 
still retains it and does not propose to yield it up, it hav- 
ing become a necessity. 

See evidence of Carr, Oakes, Deyereux, McAlpine, 
and others. 


The company silently acquiesced in the arrangement 
made by its managing officers, for years, and is now for- 
ever estopped to deny it. 

Maehaska Co. R. R. Co. vs. Des Moines R. R. Co., 28 
Iowa, 437. 

Singer Manfg. Co. vs. Holdfodt, 86 Ill. 456. 

Erie R. R. Co. vs. Delaware &c., R. R. Co., 21 N. J., 
283. 

Elysville Mfg. Co. vs. Okisko Co., 1 Md., Ch. 392. 

Durham vs. C. C. & M. Co., 22 Kas., 232. 

Carothers vs. Weaver, 9 Kas., 110. 

Caldwell vs. Carrington, 9 Pet. 86. - 

Bigelow vs. Armes, 108 U. S., 10. 

Howard vs. Patent Ivory Mfg. Co. Eq., reported in 
Railway and Corp. Law Journal of Oct. 13, 1888, 
page 341. 


AUTHORITY OF COMPANY’S OFFICERS. 


Appellant says, on prge 10 of its brief, that Carr, Oakes, 
Devereux, &c., were without authority to make the ex- 
change of lands. They testify to the contrary, and the 
Court finds in harmony with their evidence. Carr testifies 
that he consulted with the Board of Directors, and addi- 
tionally with the Receivers before he made the trade. 

Oakes says, (italics) page 29 of appellees’ Abstract: 
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‘“‘This proposition (the proposition of McAlpine) was 
submitted to Mr. Carr, General Manager, who responded 
on the terms conveyed in this letter. (The letter of Carr to 
Oakes, of February 26, 1878.) 

The trade was closed on that basis, and all the papers 
were turned over to Judge Devereux, one of the attorneys 
Jor the Receivers, who was to make an examination of the 
tetle, and if found all right was to see that the execution of 
the papers was made in conformity with the terms of the 
trade. 

Mr. Devereux had such authority to draw and complete 
the final instruments necessary to consummate this trade as 
I was able to give him. That authority emanated from 
Mr. Carr.” 

Here was Oakes behind Devereux, Carr behind Oakes, 
the Board of Directors of the company behind Carr,—all 
pushing forward to the completion of this trade, and the 
acquisition of this valuable steamboat landing so desirable 
to the company. 

It is impossible that the assertion of counsel, (page 20 of 
appellant’s brief), that the Board of Directors knew noth- 
ing about what was going on, should be true. 

It was perhaps not essential to its validity that the infor- 
mation should be communicated to the company. 

See Washington A. & G. Steam Packer Co., vs. Sick- 
les, 10 How., 419. 3 


Yet, it was all communicated to the Board of Directors. 
They did know. It was their business to know. The 
whole thing was before them. Carr says it was the Board 

that was doing all this. 
See first of his evidence, page 68 of the printed record. 


Se 


ld 
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He says: 


‘This induced the Board and Receivers to enter into negotiations 
with McAlpine for the acquisition of it.”’ 


Appellant says that Devereux denies his se greene A to en- 
ter into any negotiations, &c. 
See pages 13-25 of uppellant’s brief. 


His whole evidence, taken together, does not sustain 
the proposition of appellant’s counsel. If such language 
has been wrung from him under undue influences it could 
only be construed as a mistake of judgment, or that he 
meant that he was not the prime moving party, but only 
the instrument in the hands of his superiors, acting only 
under their directions as the agent of others, and, there- 
fore, not considering it as his own act. If he said, / did 
not make the trade, or I did not enter into negotiations, 
&c., he may be technically correct in so speaking because 
it was really the act of those that were behind him. Yet, 
it seems as if there was a slight, half excusable effort at 
prevarication here, for he says elsewhere in his testimony 
that he did do all these things. Even if afterwards, under 
the cross-examination of his superiors he seemed to flinch, 
yet the whole testimony is to be taken together and con- 
strued so as io find out whatit all meant. His evidence 
shows he did negotiate under the direction of his superi- 
ors, and in many places he declares his authority so to do. 

In the case of Whittaker vs. Kilroy, reported in the 
Railway and Corporation Law Jvurnal of September Ist, 
1888, page 197, the Court says, in reference to parties con- 
tracting with the managing officers of a company: 


They have no means of knowledge, except inquiring somewhere, and 
the person put by this corporation in open charge of the business, 
must have power as to third persons to represent it. 
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See also Section 192, Feld on Corporations, and authori- 
ties there cited. 

Kerr on Frauds and Mistakes, 117, and cases cited. 

Green’s Brice’s Ultra Vires and note, pages 506-507. 

Waterman on Specific Performance, Sec. 306. 


The managing officers of a corporation have general 
power to employ attorneys and counsellors. If they trans- 
cend their powers the company is still liable. Third per- 
sons are not supposed to be advised of the limitations of 
‘the powers of the officers. 

Western Bank vs. Gilstrap, 45 Mo., 419. 


And when the officers of a corporation are cognizant of 

a contract made in the company’s behalf by one employed 

for the company, and allow it to be acted on without any 

objection, this is evidence of ratification by the company. 

Lee vs. Pittsburgh Coal and Mining Co., 56 How., (N. 
Y. Pr.) 373. 


And Pierce on Railroad Law, page 145-371, lays down 
the doctrine that there was no original authority, yet the 
company ratifies by appropriating the benefits of the con- 
tract. 

Alexander vs. Browne, 16 N. Y. Sup. Ct., 641. 

Hoy vs. Thompson, 19 N. Y., 207. 


Failure to repudiate is ratification. 
Walworth County Bank vs. Farmer’s Luan and Trust 
Co., 16 Wis., 658. 
Shaver vs. Bear River, &c., Mining Co., 10 Cal., 396. 


No express vote necessary. 
Howe vs. Keeler, 27 Conn., 538. 
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Ridgeway vs. Farmer’s Bank, 12 Serg. & R. 256. 
Ala. & Tenn., River R. R. Co. vs.. Kidd., 29 Ala:, N. 
S., 221. 


Although there is no resolution to that effect. 

Bank of U.S. vs. Dandridge, 12 Wheat., 64. 

Eureka Clothes Wringing Machine Comp’y vs. Bailey 
Washing & Wringing Machine Co., 11 Wall., 488. 

Bank of Columbia vs. Patterson, 7 Cranch, 299. 

Gotfried vs. Miller, 104 U.S., 521. 

Muhoney Mining Co. vs. Angelo, Cal., Bank, 104 U. 
S., 199. 


Authority may be implied from the manner in which the 
officer has been permitted to transact business. 
Fifth Ward Sav. Bank vs. Forest Nat. Bank, N. J., 7 
Atlantic Reporter, 318. 
Morrel vs. Long Island R. Co., 1 N. Y. S., 65. 


MISCELLANEOUS MATTERS. 


Page 10 of appellant’s brief, cousel says the deed of Mc- 
Alpine was only delivered to Devereux for safe-keeping. 
The letter of McAlpine to Devereux of Feb. 5, 1880, 
shows with what intent the deed was transferred. 

See page 32, printed record. ’ 


And Devereux says that he received the deed believing 
the trade was fairly and squarely made. 
Printed record, page 26. 


‘It does not appear that the company was notified in 
any way, of tue transaction.” I do not know how the 
company could be notified except through its officers, and 
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the most proper officer to notify would be the attorney it 
had appointed to complete the details of the trade. 

Pages 11 and 12, appellant’s brief, counsel conceives that 
the reason we offer evidence of the management of other 
land transactions by Devereux was to show that McAl- 
pine was the confidential friend of the company and de- 
served better treatment. Not at all. The counsel do not 
understand us. We show by that a long course of dealing 
in which Devereux had been put forward as the recognized 
_ and accredited agent of the company in its land transac- 

tions, and by this prove that he is presumptively the agent 
of the company in all such dealings, and that the custom 
of the company to do this, gives all persons dealing with 
the company, notice of the fact on which they had a right 
to rely. 
Union Mining Co. vs. Rocky Mt. Natl. Bank, 2 Col., 
248. 
Elysnville Mfg. Co. vs. Okisko Co., Md., Ch. 392. 
Southgate vs. the Atlantic & Pac. R. R. Co., 61 Mo. 
89. | 
S. P. Perkins vs. Washington Ins. Co., 4 Cow. N. Y., 
645. 
Bodger vs. Bank of Cumberland, 26 Me., 428. 
Smiley vs. Mayor &c., Chattanooga, 6 Heisk., Tenn., 
604. | 
Fisher vs. LaRue, 15 Barb., N. Y., 323. 
Peterson vs. Mayor &c., N. Y. 17, N. Y. 449. 
Phillips vs. Campbell, 43 N. Y., 271. 


The objections of counsel referred to on pages 230-231 
of the printed record, (see pages 11-12 of appellant’s brief) 
are not specific, and even if they were are of no weight. 

McGenness vs. Adriatic Mills, 116 Mass., 177. 
First Nat. Bank of Yenia vs. Stewart, 114 U. S., 224. 
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On page 14 appellant quarrels with the description of this 
land, and thinks the Ferry Tract does not reach the Mis- 
souri River, and that the one and one-twelfth acres does 
not appear to be accretion. Judge Usher is the first one 
who ever found this out. The Walker patent describes 
the land by the meanderings of the river on its eastern 
bounds. The plats, and the deed to the railway company 
from McAlpine, and all the descriptions ever made of the 
tract, do the same. This is a wonderful discovery ! 

See St. Clair County vs. Lovington, 23 Wall., 46: 

“That boats have been accustomed to land all along the Missouri 
River frontage. and occasionally on the strip between the Ferry Tract 
and the river.” 


Page 15. 


This is a corollary to the nonsense that preceded it; as 
if there was a tract between the Ferry Tract and the river! 
The evidence of Walker, McAlpine, D. M. Smith, and 
others, shows that as a general thing the boats landed at 
the te landing, the two and seventy-hundredths acres 
which the appellant now uses as a depot ground and 
ground for traffic. The gentleman talks about stuf. What 
is his argument ? 

On page 20 the learned counsel undertakes to tell what 
Judge Foster decides about McAlpine not accepting the 
proposition, yet his acceptance would be implied. The 
opinion of Judge Foster is found on page 294 of printed 
record, and it is not necessary that this Court should pe- 
ruse a garbled extract from it. 

On page 25, appellant’s brief, it is claimed that ‘‘Dever- 
eux had no authority to compromise the company by as- 
senting to any such method of discharging the tax lien, or 
indeed agreeing to anything in reference to the proposed 
exchange.” 
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Devereux was the party to whom the business of finish- 
ing up the details of the trade was referred. He was 
clothed with abundant authority to do all this, as shown 
by the evidence. ' 

Even if the tax lien is claimed to be a condition prece- 
dent. Yet, when it was removed and McAlpine tendered 
performance, the contract, if not binding before, became 
binding then. 

See Wisconsin, I. & N. R. R. Co. vs. Braham (Iowa), 
32 N. W. Rep., 392. 


Pages 39-43, appellant says the resolution ‘‘created an 
‘option which McAlpine never accepted (page 40). They 
“concluded to lay by and take their chances upon a tax 
‘‘sale in a suit thereafter to be brought.” That “‘this was 
‘‘subject to revision by the Board at any time before the 
‘‘McAlpines should discharge the tax lien and tender per- 
‘‘formance;” and (page 41-42) ‘‘long before McAlpine ten- 
‘dered his deed and demanded the deed of the railway 
‘<company he had been notified by Devereux that the com- 
*‘pany declined to make the exchange.” Months before 
the option was closed it was revoked. _‘‘The resolution 
‘‘granted was withdrawn.” 

If the resolution tendered any kind of an option the Mc- 
Alpines certainly accepted it, for they did everything that 
the company required of them, however unjust or need- 
less it seemed to them. They paid out several hundred 
dollars for a thing they considered needless, because the 
company demanded it. They did it ina way that was 
good both in law and in fact, aud obtained a valid release 
of all claim to the tax, and then as soon thereafter as _pos- 
sible tendered performance. 

The company never at any time withdrew the so-called 
option. Never at any time recalled the resolution of June 
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28, 1878, but the final answer as to whether it would per- 
form its agreement is still opea and undetermined, as will 
be shown by a careful examination of the final correspon- 
dence. 

Judge Usher says McKenzie and Smith had no authority 
to receive the tender of the deed, and he denies that either 
they or Devereux had any authority to close or terminate 
the option. It is not shown that the Board has passed any 
other or further resolutions concerning this land trade since 
the resolution of June 28, 1878. That was the final one, 
and it is said no other power could do it. How, then, if 
these gentlemen, Devereux, Smith and McKenzie, are so 
shorn of authority that they can not answer ah! yes! or 
no! to the question of McAlpine ‘‘ Will you make this 
trade?” How can they be said to have the power to ter- 
minate the option? The inconsistency of the appellant’s 
position will be seen ona moment’s reflection. Besides, 
there is nothing in the record to show that these gentle- 
men ever assumed that they had the authority to termin- 
ate the so-called option, or that they ever attempted to do 
80; but on the contrary, as we have shown before, the 
final correspondence, only left them asking for further 
time within which to answer, whether they would deliver 
the deed or not, and the company is even now waiting in 
suspense to hear what will be the judgment of this Court, 
before it will answer the plain civil question which we have 
been asking it every year since 1878, viz: Will you deliver 
the deéd in this exchange of lands you agreed to make ten 
years ago, or not ? 

That question has never been answered in the negative 
by any officer of the company whom Judge Usher will 


recognize as having competent authority to make such an- 


swer, or whom the Judge will recognize as the power to 
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either make or unmake, recegnize or annul, this contract 
of exchange. | 

The counsel is entirely mistaken in his statement, on 
page 48 of bis brief, that the sale of the quarter section, 
made August 15, 1879, was only t00 months after the date 
of the resolution giving complainants an option, &c: 

It was a year and two months nearly, as the resolution 
was passed June 28, 1878. 

Page 43, appellant’s brief,—about the intervening mort- 
gages. That is no affair of theirs or ours. Their rights 
’ are properly preserved in the decreee, if they have any, 
and the appellant has no right to complain. 

Page 48 appellant’s brief. The authorities are united on 
the doctrine that specific performance can be granted for 
the conveyance of one or more of several tracts of land, 
and damages allowed for other tracts that the defendant 
has placed out of his power to convey. 

See Waterman on Spec. Per., Sec. 505. 
Sec. 438 Pomeroy. 


And that one succeeding to a title with notice, is liable 
in a suit of specific performance by the vendee. (Sec. 512.) 
And such grantee is the proper defendant. 

Sec. 465 Pomeroy and Note 1 and decisions cited. 


On page 37 of appellant’s brief it is said: ‘‘The im- 
provements were put upon the ground (25} acres), while 
the conditions imposed by the company to discharge the 
tax lien remained unchanged.” ‘*It does not therefore lie 
in the mouths of the complainants to say that they made 
these improvements upon the faith of a proposition of ex- 
change which they had not accepted, and which, until the 
time of making these improvements, they had uniformly 
declared they would not accept.” 
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Now this is not a fair statement of the case. McAlpine 
never declared he would not submit to the conditions, how- 
ever needless and unjust he considered them. 

The truth is the contract was made and the agreement 
concluded when he took possession. This bugbear of a 
macadam tax lien was an afterthought, sprung by some 
officer of the company after McAlpine had entered upon 
the lands and had commenced the erection of these im- 
provements. McAlpine had a right to rely on the agree- 
ment of the company’s officers who were authorized to 
make this trade, and relying upon it he had a right to dis- 
regard the technical objection raised about a void and ut- 
terly worthless tax lien. He had a right to rely on the 
opinion of the company’s attorney that it was void. It 
was not till the company had the deed of McAlpine in 
hand that any such objection was insisted upon, and then 
only, as Oakes testifies, as a formal objection—an objection 
not to the making of the trade in fact, but only to the final 
delivery of the company’s deed. It was thought expedient 
at this juncture, when they had got McAlpine in a position 
that the trade could not fail, that the company could en- 
Jorce specific performance against him, to extort from Me- 
Alpine a still further condition of removing from the 
records in some way the macadam subterfuge, but all this 
time McAlpine was improving the 25} acres, and the com- 
pany was enjoying the benefits of the steamboat landing, 
and have ever since enjoyed it, and from necessity must 
continue to do so. 

It was not considered how the macadam tax lien should 
be removed, but it was only required that something should 
be done to cancel it on the records, so that it could not be 
urged as a formal objection to the title. It was considered 
void, but the company desired some formal cancellation of 
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a void tax lien, so it might not have «a semblance of a 
cloud. 

The company did not require McAlpine tv pay off, but 
only to dispose of it in some way so that it should appear 
as settled. 

McAlpine acquiesced in this requirement, not because 
he thought the company had a right to demand it, but be- 
cause it would be more convenient to do so than to dispute 
the formal question. 

Let the Court turn this case end for end, and ask itself: 
. “Tf in the situation things were in after McAlpine passed 
his deed over to Devereux, after McAlpine had built several 
houses on the land, and after the company had full con- 
trol of the Ferry Tract, and after all this contract and ar- 
rangement had been reduced to writing by deeds beng pre- 
pared by each party respectively, with all the terms of the 
trade recited in this correspondence, this resolution, and 
the descriptions inserted in the deeds and plats, whether, 
if the company had sought to compel McAlpine to specific- 
ally perform; it could not have done so ?” 

Had McAlpine been the party seeking to avoid the con- 
tract, most certainly he was in a position where he could 
not have avoided such performence on his part, at least as 
to all except removing the tax lien, which possibly he 
might have avoided, on the ground that in fact it was no 
lien at all. . 

It would have stood squarely on the acceptance contain- 
ed in the letter of Carr to Oakes, of February 26, 1878, 
requiring ‘‘back taxes and claims on all to be cleared up.” 
Of course, that could only refer to va/id tax liens, and as 
this confessedly was not a valid tax lien it could not have 
been included. 

But, as we have said, McAlpine did not stop to dispute 


—_ 
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about the validity or invalidity of the macadam tax, but 
promptly removed it. 

And we submit that there must be mutuality in this doc- 
trine of specific performance, and if specific performance 
could have been enforced against McAlpine, it can be now 
enforced against the company. 

The appellant’s attorneys, on page 23 of their brief, con- 
cede the doctrine that part performance takes a case out of 
the Statute of Frauds, but declare that the decisions of the 
courts are uniform that if the vendee is already in posses- 
sion when the alleged contract is made, such possession 
cannot be invoked in support of the proposition of part 
performance. 

This statement of the law by the counsel should be ta- 
ken with a grain of salt, and some explanation. Asa 
whole it is not a correct statement. 

Now, in this case, as we have shown, McAlpine never 
leased this land (the 254 acres) for any other purpose than 
to obtain the privilege of fencing it, so as to enclose his 
land above on the river to keep out trespassing cattle, 
never was in actual possession of it until he iook posses- 
sion under and entirely referable to this contract of ex- 
change, that the lease to Arthur and McAlpine expired the 
January previous to the closing of the trade, and then Ar- 
thur had the lease renewed for himself alone, and there- 
after, and up to the time of the possession taken by Mr. 
McAlpine under the contract of exchange, Arthur claimed 
the exclusive right to cultivate and possess the land, under 
the railway company, for himself alone, and at first was 
inclined to contest McAlpine’s rights, but on being told by 
the company’s officers, by Devereux and others, that the 
trade ‘‘had really been made,” vacated the possession in 
favor of the superior rights of McAlpine, under the direc- 
tions of the company. 
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Of course the possession as an element of part perform- 
ance must be referable to the contract of exchange in or- 
der to be available, and in this case we say it is wholly so 
referable, for McAlpine was not in actual possession at any 
time prior to the trade. The so called lease expired by its 
terms the January previous and no renewal could be im- 
plied, nnder the circumstances. 

If the acts ef improvement are referable to the new 
contract, then specific performance will be enforced. 

See Sec. 280, Waterman on Spec. Per. 

Sec. 279 in reference to parul exchange of lands. 

See evidence of McAlpine, pages, 166, 171, 177, 184, 
of printed record, and evidence of Arthur in corrob- 
oration, page 53 &c., printed record. 


It seems that Judge Foster regarded the possession taken 
by the respective parties to the trade, the improvements 
and payment of money to discharge thé alleged lien, as all 
and each of them referable to the contract of exchange and 
as acts of part performance, and in this he was correct. 

See Pac. Rep. of Aug. 16, 1888, page 941, Vol. 18. 


That it would be a fraud on the part of the railway com- 
pany, in its present attitude, wiuile adhering to all the ben- 
efits derived from the contract, and in the full enjoyment 
of all the advantages growing out of the exchange to deny 
tu the complainants below a deed for the 25} acres of land. 

That there was evidence to support such a decree is un- 
deniable and the discretion of the cvurt, conscientiously 
and fairly exercised in this case, should not be disturbed 
by the Supreme Court where there appears no abuse of 
that discretion. 


a 
» 
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THE ATTITUDE OF APPELLANTS. 


Let us look upon the picture that is before us in the evi- 
dence of this record. 

We see McAlpine for years vainly trying to obtain his 
rights of a selfish, unprincipled corporation. 

We see him tantalized and tormented with prevarica- 
tion and delay. 

The poor, needy mendicant that came asking for alms as 
the Leavenworth, Pawnee and Western R. R. C., warmed 
in the bosom of its benefactor, gained strength through 
various changes of name and condition, till it assumed the 
form of a consolidated three headed monster that called 
itself the Union Pacific Railway Company. 

During a long course of years it had been permitted a 
license to pass with its trains over the Ferry Tract to reach 
the Missouri River that it might connect with the steam- 
boat landing. ! 

One of the names of this corporation was at one time 
the Kansas Pacific Railway Company. It assumed the 
name of the Union Pacific Railway Company. It now 
mocks you in derision when you call it by that title. 

In process of time it became a necessity, so regarded by 
the leading officers of this railway company, to perma- 
nently acquire the steamboat landing. McAlpine was also 
desirous of making use of the land and had often impor- 
tuned the company to either pay him rent for the use of 
the land, take up its iron or purchase the same. 

McAlpine sought the office of the company and tendered 
a proposition. 

That proposition was accepted. 

An exchange wus made, all except the formality of de- 
livering the company’s deed. 
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The company is in full possessiou and enjoyment of the 
Ferry Tract and McAlpine of the 25} acres. . 
~ It does not propose to give it up. It cannot give it up. 
It cannot do without it. It is a necessity to the company. 
It has refused to take up its iron and deliver up the pos- 
session to its former owners. 

McAlpine has exhausted every pacific means to obtain 
from this company some recognition of his rights. 

He is compelled to accommodate himself to the captious 
requirements of this bigoted railway company, and when 
all is done that is required, this company will neither yield 
‘up the consideration or give him a deed to the lands which 
the officers of the company agreed to exchange for this 
Ferry Tract. In his letter of April 4, 1878, he appeals to 
the company in words that are full of feeling, which shows 
vividly the wrongs to which he is subjected. 

See pages 28-29, printed record. 


Also see his letter of Jan. 22, 1881, which shows how 
he desired to avoid litigation. 
Printed record, page 33. 


Can any mind be found that can justify the attitude of 
this haughty corporation, and the iron handed sense of 
power with which this wrong is enforced? It is the fatal 
principle that ‘“‘might is right,” and the railway company 
will do this because it can, or thinks it can, do injustice 
with impunity, because it is a great monster railway cor- 
poration, and there is no power strong enough in the Uni- 
ted States to punish it or call it to account. If this vice is 
common to all corporations, is it any wonder that the people 
are aruused, and that the public cry for justice is heard as a 
warning that the rights of the humblest individual are as 
sacred as those of the highest? 


<— 
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Can the court suffer the appellant to keep control of the 
land purchased—the two and seventy-hundredth acres, as 
it is well shown in the evidence it does keep and maintain 
control, and bas never offered to put itself in an equitable 
position in regard to this matter, and at the same time re- 
fuse to give the appellees the consideration agreed to be 
paid for such land ? 

If the appellant had not elected to ratify the exchange 
what would have been its proper course? It would be, 
years ago, to have said: We wish to repudiate the contract 
of exchange entered into by Carr, Oakes and Devereux, 
for us. We wish to say now that they acted without au- 
thority from the Board of Directors and we do not want 
to make the trade. Here, Mr. McAlpine, we tender back 
to you the Ferry Tract; we have taken up our iron; come 
and take possession of your steamboat landing; we do not 
want it. 

This they have not done; this they will not do. At one 
time we desired them to do so, but the company refused, 
and now, under the changed circumstances of the parties 
it is impossible for them to do so. Hence, a specific per- 
formance of the contract of exchange is claimed, not only 
on the ground of equity, but on the grounds of public pol- 
icy and necessity. 

It has been said ‘‘a corporation has no soul.” This may 
be a mere use of empty words. It is evident that the min- 
gied counsels of the leading officers of the company fur- 
nishes its mind, by which it plans, considers and executes. 
It knows nothing and can impart nothing. It cannot un- 
derstand or speak, except through the intellects of its offi- 
cers and agents, whc form its mind. 

That this trade was made by this mind of the corpora- 
tion there can be no doubt. That the Board of Directors 
were acting in harmony with the Presidents, Superintend- 
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ents and Attorneys of that company cannot be questioned. 
There is no imputation that Carr, Oakes, Edgerton and 
Devereux were other than high-minded, discreet and hon- 
orable gentlemen. The venerable gentleman here repre- | 
senting this corporation will not directly bring the charge ‘ 
of impeachmeut against any of them. Yet, according to 
his theory, these reputable men were not only deceiving 
tiie company, but were systematically lying to McAlpine 
when they told him the ‘‘exchange of lands had been rati- 
fied by the Board of Directors,” and all through the entire 
transaction they were perfidiously representing one state 

' of facts to McAlpine and another to the company at the 
same time. They were telling McAlpine that he was to 
have twenty-five and one quarter acres of land and a quar- 
ter section, while in the same breath with shameless, cold- 
blooded dishonesty, they were telling the Board of Directors : 
that he was only to have one tract, the twenty-five and one ¥ 
quarter acres, in exchange for his Ferry Tract. To be sure, 
this was all without a motive. They were to make nothing 
by the transaction. It was all done through pure wicked- 
ness and love of deception. 

No one will believe such a storys; yet this is the only 
hypothesis upon which these hallucinations can be based; 
that Carr, Oakes, Edgerton and Devereux were dishonest 
rascals. 

The theory is untenable. | 

Every voice of the company said the trade was made, | 
and all that was left undone was the delivery of the deeds, | 
and there was an order of the Board of Directors for that. 

It was left to the fertile genius and power of invention of } 
Judge Usher to discover, years after the transaction, and | 
after the twenty-five and one quarter acres had been great- 
ly enhanced by reason of the growth of the city northward, 
after the parties had adapted themselves to the new 
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changes of circumstance—after large and valuable im- 
provements had been made by McAlpine and his tenants 
on the newly acquired lands, and something of prosperity 
and thrift had awakened in the new quarter,—after, 
seemingly, the Statute of Limitations had run against the 
claim of McAlpine to the rents and profits of the Ferry 
Tract, and possibly to the Ferry Tract itself. It was left, 
after the flight of years, to the acumen of this genius of 
controversy and litigous strife, to discover that this trade 
had not been made. 
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SUPPLEMENTAL BRIEF IN REPLY TO THE APPELLANT'S 
ABSTRACT. 


I expected, when I took up the printed pamphlet pre- 
sented in this case, and endorsed with the name of J. P. 
Usher, Solicitor, and other honorable gentlemen as coun- 
sel, and entitled ‘‘Abstract,” that the high sounding and 
' reputable names attached to that document was a guaran- 
tee that I would find it to be a candid and fair representa- 
tion of the evidence elicited in this case. 

My idea of an abstract of testimony is that it should be 
an epitome or terse statement of all evidence in the case, 
without argument or opinion, impartial to either side of 
the controversy. 

I do not call this an abstract of the testimony. I call it 
a medley of false deductions from false premises; a series 
of weak and futile pretexts built upon subtle misrepresen- 
tations, and garbled extracts of the testimony, shameful 
alike to the appellant and its attorneys, whose honored 
names embellish its pages of scandal and impertinence. 

It contains forty-four pages of mingled sophistry and 
garble, and if there are any candid statements in it, either 
of law or fact, I am unable to find them; or, if found, am 
unable to appreciate them. 

The elderly gentleman who is the author of this essay, 
and who is old enough to be my teacher in the paths of 
virtue, should be able to set a better model for imitation. 

If this be the way to practice law und win cases in the 
Supreme Court of the United States, the highest tribunal 
in the land, it is the first I have heard of it. 
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We propose to submit to this Court an abstract of the 
testimony. The whole testimony, with convenient refer- 
ences to pages, where each item will be found, and in case 
of seeming ambiguity or inconsistency, to request the 
Court to read all that has been said on a given subject and 
get the general drift of the evidence, rather than rely en- 
tirely on isolated and fragmentary statements fished up by 
the appellants from here or there, as may best suit the 
weaving of their web of fiction. 

But first, before I proceed to brief the testimony, I wish 
to correct a number of misstatements of counsel, and show 
a few of his erroneous deductions, as samples of the lot he 
seeks to palm off upon the credulity of this Court. 

He has his firstly up to ecghthly. 1 will notice them de- 
cently and in order. : 

His ‘‘I” is the same argument he has referred to in 
what he calls his ‘‘drief,” and cites cases which Judge 
Foster, in his opinioa, on page 295 of the printed record, 


tells him are inapplicable, and distinguishes this case from 


the operation of the rule. As this matter has been discus- 
sed in the ‘‘brief” of appellee, we pass to the gentleman’s 

II. We can see no object the gentleman had in introdu- 
cing the two paragraphs of Robert E. Carr’s deposition, 
except to create the erroneous impression that Carr resign- 
ed his office at least a month earlier than he really did, and 
thus mislead the Court. In the second paragraph given 
Carr is made to say: ‘‘I resigned, / think, in the early 
part of June, 1878.” It is very evident that Carr inadver- 
tently made this statement, or that the notary put down 
his answer wrong, for the entire record shows that he was 
still holding the position of President of the company on 
June 28, 1878, when the Board of Directors passed the 
resolution that the ‘‘exchange of said lands should be 
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made,” for Carr says, on page 154 printed record, in an- 
swer. to 14th interrogatory of his second deposition, viz: 
“What was your Official position in relation to said Board of Di- 


rectors at that time, June 28, 1878?” 
Answer. “I think I was President of the Company; the President 


was elected from the Board.” 

By the recitations in the resolution itself, he was recog- 
nized as President at that time, and as a matter of fact he 
did not resign till the first of July instead of June, and the 
former answer should have so read; and on page 17 of ap- 
pellant’s so called Adstract, page 157 of printed record, 
the truth is disclosed in the admission of the gentleman in 
cross-interrogatory 21, in which hesays: ‘‘During the time 
that you were connected with the company, which was 
about the first of July, 1878.” 

Does the gentleman propose to make this misstatement, 
and then, hoping we may fail to notice the error, build up 
an argument, founded on this fallacy, to convince the 
Court that Carr’s connection with the company was termi- 
nated before the resolution was passed? If this be his ob- 
ject the record is against him’ He has already spiked that 
gun himself. 

The gentleman calls these two paragraphs, containing 
comparatively unimportant statements, an abstract of Mr. 
Carr’s testimony. Let the Court look at the testimony as 
briefed by the appellees, and compare it with the record, 
and then with this burlesque, this ghost, that the gentle- 
man has introduced. The abeurdity is too apparent for 
serious consideration. 

The same criticism is appropriate to the pretended ab- 
stract of the testimony of Oakes and Devereux. d 

‘Too thin a gauze to hide a naked fraud.” 

Snatching a line here and there; quoting only such _por- 

tions of the testimony as he deems best suited to miscon- 
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struction and perversion, and skilfull; avoiding all parts of 
the testimony that will tend to show the transaction in its 
true light, he shambles along from one fallacy to another, 
introducing his cripples, his lame, halt and blind proposi- 
tions, in a kind of funeral procession, before us, moving 
us alternately to laughter for their incongruity, and to 
tears for their solemnity. 

In one place he makes Oakes say that: ‘Out of abun- 
dant caution I invariably declined to permit any seeming 
consummation of the trade until the macadam tax lien was 
removed.” Very likely Mr. Oakes may have had some 
feelings of that kind at times, but it must be recollected 
that he says, on page 80 of the printed record: 

‘“*The trade was closed on that basis (referring to the let- 
ter of Carr to himself.) Mr. Devereux had such authority 
to draw and complete the formal instruments necessary to 
consummate this trade as I could give him.” 

And on page 85, Oakes says: ‘I don’t know what was 
done (about McAlpine taking possession) after the first of 
March, 1878.” 

All the evidence must be taken together, and not a pas- 
sage here and there, if the Court would get a correct idea 
of the whole. The same remark applies to the evidence of 
Devereux. 

III. We can not notice every misstatement, but on 
pages 14-15, the gentleman, after presenting the part of 
the case that seemed favorable to his side, says, with a de- 
gree of seeming satisfaction that is truly refreshing: 

_ +*T hus, according to his own statement, the first notice 
hei(McAlpine) gave of his alleged discharging of the tax 
lien was on the 28th of March, 1880. The deed of the 
Sheriff is dated on the 8th of May, 1879.” 

Now, this is not a fair statement. Judge Usher knows 
very well that there is evidence in this case showing that 
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McAlpine notified. Devereux in the Fall of 1879, a short 
time after he obtained his Sheriff’s deed, that the tax was 


removed. 
- On page 16 of printed record, Devereux in his deposi- 


says, in answer to 


' “Question. Did he (McAlpine) not afterwards notify you to that 
effect, (that he had removed the tax lien, in obedience to the arrange- 
ment previously made between them,) and inquire of you whether 
you were ready to deliver the railroad company’s deed to him?” 
Answer. I think McAlpiue notified me that he had removed the 
tax trouble, and inquired if we were ready to go on and complete the 
trade. I think this was in the Fall of 1879. ° a ? 


’ I advised Mr. McAlpine that I was ready to go on and complete the 


trade, and wrote a letter to that effect to Mr. McAlpine, dated De- 
cember 13, 1879, which is now shown me,”’ 


See letter referred to on page 197 of the printed record, 
saying: 

“Yes: Iam ready to make it whenever you are here, When will 
that be?”’ 

Then follows a correspondence which results in an ap- 
pointment for a meeting—a keeping of the appointment 
by McAlpine—a failure on the part of Devereux—a re- 
quest by Devereux for an extension of time—a letter by 
Devereux, of April 1st, 1880, saying: 

“*T am directed by the General Superintendent to say this company 
will not make the exchange of lauds with you,” 

_ A later letter by Devereux to McAlpine, of date April 
10th, 1880, saying: 

‘Superintendent Smith asks that in the matter of the exchange of 
lands, you will defer conclusions until he can confer with New York 
parties.” 

This must be construed as a recall of the statement of 
April Ist, 1880, and evidently shows that they yet had to 
communicate with the New York parties before they could 
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give a final answer as to whether the company would com- 
ply with its contract. 

- And here the matter was left until suit was beta 

- Also, see page 174, printed record, where the evidence 
of McAlpine shows that he notified the company on No- 
vember 13, 1879, of the removal of the tax lien, and af- 
terward made efforts to finish up the business. 

See letter of November 13, 1879, page 31 of pelinten 
record. 


_ The correspondence on pages 196 and 31 of the printed 
record, et seqg., shows, when taken in connection with the 
testimony of McAlpine and Devereux, as we have before 
said, that the company fever did give any authoritative 
final answer as to whether or not it would make the trade, 
prior to the time McAlpine tendered his deed a short time 
before this suit was brought. 

And we see that the above statement of Judge Usher, 
on pages 14-15, that: 

“According to McAlpine’s statement, the first notice was not until 
March 28th, 1880,” 
is absolutely untrue. 

On page 40 of the appellant’s brief counsel admits’ this 
to be true. 

As to the remarks of appellants at bottom of page 18, it 
would be more ingenuous, though perhaps not quite so in- 
genious, to concede that the counsel put a clumsy question 
to Devereux, and that he misunderstood it, rather than to 
try to induce the Court to believe something that is not in 
record; for the whole evidence of Devereux, taken .as an 
entirety, shows plainly enough whut he did in connection 
with the trade; and the mere matter of opinion as to 
whether he did it, or the company did it, or whether he was 
authorized, or acted for himself or the company, ‘is of no- 
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force, and cannot overbear the general effect of Devereux’s 
testimony. 

IV. The matters stated in this division I consider al- 
ready fully answered. It would have been equally perti- 
nent if the counsel had objected to all this evidence, ‘‘de- 
cause it tended to prove the allegations of complainant's 
bill.” It would have saved a circumlocution of words, and: 
displayed the power of the gentlemen for condensation. 

If the letter of S. T. Smith, of December 11, 1880, which 
is set out on page 26 of Apellant’s so-called Abstract, proves 
anything, it proves that the matter of the exchange of 
lands was then still pending and undecided for reasons 
stated Smith had not been able to confer with General 
Manager Clark—proposes to take the responsibility, in the 
absence of authority to pay $1,500 for an amicable settle- 
ment, bui personally declines to take the responsibility of 
carrying out the exchange—does not profess to be acting 
under any authority from the company in writing this 
letter. 

The other statements of law and fact in this number are 
so notably absurd and glaringly false that it is not worth 
while to answer them, as the court is presumed to have 
some discernment. 

V. In this division there are bui five points that have 
been raised. 

The first that the Ferry Tract is not bounded by the 
Missouri River on the east, and excludes the 1 12-100 acres, 
is nonsense, and only needs an inspection of the patent 
(see supplementary record under stipulation) for its refa- 
tation. This has been answered in appellees ‘ brief.” 

In this connection see St. Clair Co. vs. Lovington, 23 
Wall, 46. 


The second point, page 30-31, that the court found in its 
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interlocutory order that Joel Walker was entitled to the 
undivided one-siath of the Ferry Tract, and then proceeded 
to assign to Maria W. McAlpine one-fourth, is of no mo- 
ment whatever, since one-fourth includes the one-sixth, and 
if the assignment had been for the whole it would have 
been good—the greater includes the less. If she got all 
that Joel Walker had she would have to be sutisfied, and 
so with this company. 

Third. The whole transcript of the case in partition be- 
tween the Joel Walker heirs not beiug shown, ‘‘there is no 
evidence of jurisdictiun.” 

It does not appear by the record that these specific ob- 
jections were ever called to the attention of the trial Court. 

The objections referred to, page 19 of his Abstract, are 
far too general to reach the point. 

In the absence of any objections by the defendants be- 
low, specifically pointing out the ground which was relied 
upon for the exclusion of the recerd, and in the absence 
of any exception at the time, to the admission of the rec- 
ord, it would not appear to be the duty of this Court. to 
pay any attention to this matter. 

The objections to a score or more of exhibits, attached 
to a large volume of depositions in bulk, ‘‘because the 
same are irrelevant, incompetent, insufficient and immate- 
rial, and not evidence to support any issue in this cause,” 
is certainly an ‘‘omnibus.” 

If the record does not disclose that the specific objections 
relied on are made in the trial court, they will not be con- 
sidered on appeal. 

Hinde vs. Langworth, 11 Wheat., 199. 


No exception having been taken, it is not properly be- 
fore this Court for consideration. 
Pennock vs. Dralogue, 1 Pet., 1. 
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But even had the appellant presented a record here suf- 
ficient to stand upon to reach the law of this court, the 
case would be quickly disposed of by reference to the au- 
thorities. 

It seems to be conceded by the counsel that the recitals 
in the interlocutory order show prima facie enough to 
establish that the court had jurisdiction. There is no rea- 
son why we should noi refer to that order. By that part 
of the decree it appears that a// the parties appeared and 
submitted themselves to the jurisdiction of the conrt—the 
adults by their attorney, and the minors by their guardian 
ad litem. 

By Sec. 33 of the Civil Code of Kansas, page 605, Com- 
piled Laws, it is provided *‘that such appointment” (of 
guardian ad litem) ‘‘can not be made until the service of 
the summons in the action, as directed by the code.” 

The appointment therefore presupposes the prior com- 
pliance with the statute, and the presumption arises in 
favor of a court’s general jurisdiction, that it did all things 
rightly. 

See Abbott’s Trial Evidence, page 545, and cases cited. 


And this presumption avails even against infant defend- 
ants. 
Bosworth vs. Vandewalker, 53 N. Y., 597. 


‘Where such judgment entry shows that a judgment sufficiently 
correct in form was rendered by the Court, and shows that the Court 
rendering the judgment had jurisdiction of all necessary parties, it 
must be held that such judgment entry shows, prima facie at least, 
a valid judgment.”’ 


Haynes vs. Cowen, 15 Ks., 642. 


The journal entry of the interlocutory decree recites that: 
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“This cause having been brought on for hearing on the petition of 
the plaintiff, and the answer of Maria W. McAlpine, by her attorney, 
the anawer of H. W. Cook, guardian ad Jitem of Justin Walker and 
Everett Walker, minors. The said plaintiff appearing by her attor- 
ney, J. K. Hale. The defendant, Maria W. McAlpine, by her attor- 
ney, A. B. Bartlett, and the said minors by their guardian ad litem, 
H. W. Cook: by the consent of all parties herein, in open court, a 
jury is waived, and this cause is submitted to the Court. 


See printed record, pages 204-213. 


All parties must have been present, and submitted them- 
selves to the jurisdiction of the Court. 
The presumption in favor of the validity of the judg- 
ment attaches. 
Strangers to these proceedings can not object to a result 
of which the parties to the decree have not complained. 
Gregg vs. Forsyth, 24 How., 179. 


It was thought at the time of the trial of this cause that 
the presumptions in favor of the proceedings of courts of 
general jurisdiction rendered the introduction of the jour- 
nal entry, reciting the jurisdiction, all that was essential 
in the first instance, in the absence of any special objection 
directed to the point in question. 

Fourth. Appellant says, page 34, in reference to the 
Sheriff’s deed of Isaiah Walker and wife, and Amanda 
Roseberry, and Wesley Garrett, to Maria W. ‘McAlpine, 
on pages 214-215 printed record: 

“There is no recital that this money was paid,” &c., &e. 

‘“‘That the decree and the statute provide that on payment the 
deed shall be made,”’ ec. 

This is a far-fetched and extremely technical point, and 
is raised on tunis hearing for the first time. 

We think it will not avail appellants. 

The remark of the counsel: 
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“Thus it will be seen that the condition precedent fixed by the 
Court and by the statute was not performed; there is no evidence 
that the money was paid, and for that reason, if for no other, the 
deed of the Sheriff is void,”’— 


—is unjustifiable, for McAlpine testifies, page 183, printed et 
record, that he did pay the money. 
If recitals are lacking, the fact may be supplied by ex- 
trinsic evidence. 
See page 546 Abbott’s Trial Ev., and cases cited. 


It is not to be presumed that this deed would have been 
‘made without a compliance with the terms of the order, 
and the granting clause of said deed, after reciting the 
terms of the order, says: 


“In consideration of the premises, and by virtue of the order of the | 
Court aforesaid, do hereby give, grant and convey,” &c. fs 
Surely, this is sufficient to imply that the officer did his | 
duty in the premises, and is certainly prima facie evidence 
that all the order required was performed. 
Delassus vs. U. S., 9 Pet., 117. 


Consideration need not be stated. 
Ruth vs. Ford, 9 Ks., 17. 


The deed is sufficient evidence of the legality of the sale. 
See Kansas Statutes, Sec. 459, set out on page 27 0f 
appellant’s brief. | 


The Sheriff’s deed is presumptively valid. 
Shields vs. Miller, 9 Ks., 390. 4 
Bartlett vs. Tenney, 11 Ks., 593. 


Fifth. That the ‘‘recurd does not disclose that Garrett 
and Roseberry had any title to the Ferry Tract.” 
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Well, if this be so, we have no need of the Sheriff’s 
deed which the gentleman has been striking at. 

Appellant bases his argument on the proposition that 
this deed does not recite the supposed interests of the 
parties. 

The words: ‘‘as per decree of Court,” and ‘‘sold by ad- 
ministrator of estate of Joel Garrett,” do not restrict the 
conveyance to less than one-fourth and one-sixth of the 
whole tract, which comprises the entire title that the gran- 
tors had in the property, whatever that might have been. 

Isaiah Walker was the patentee of the entire tract, and 
there is no record proof that the Garretts had any interest, 
and what all this hubbub is about, one can scarcely tell. 
Presumably, if the Garretts hud any interest, they parted 
with it by the deeds under discussion. 

The company is not bound by any notice of any further 
interest. 

Devereux procured Isaiah Walker and wife to execute 
and acknowledge the McAlpine deed, and considered that 
as making complete record title from tue United States to 
the railway company. 

See page 12 of printed record. 


No other defect was urged or insisted upon, after a 
thorough examination of the title. The title was accepted 
by the attorney of the company, with the exception of the 
Formal defect of the tax lien. See printed record, page 
170-182. The correspondence corroborates McAlpine. 

This pretense of a defect in title is a mere lawyer’s quib- 
ble, an after thought to avoid an obligation and acceptance 
previously made. When the company gets the deed uf 
McAlpine and wife and Walker and wife, it gets all the 
title it is bound to take any notice of, and all the title in 
fact ; but if Charles B. Garrett had an interest, he passed 
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that interest to Wesley Garrett and Amanda Roseberry, 
and that interest passed by the sheriff’s deed to McAlpine, 
and extinguished any supposable interest of the Garretts, 
though they had no title of record. 

If the Garretts had any interest it rested either in parol 
or written agreement, for they had no title of record, and 
no written or verbal agreement is shown. 

The Kansas Civil Code provides, Sec 15: ‘‘And actions 


can only be commenced within the periods prescribed by — 


this article, after the cause of action shall have accrued.” 
Sec. 8. ‘*That within five years: An action upon any 
agreement, contract, or promise in writing.” 
Second. ‘‘Within three years: An action upon con- 
tract, not in writing, express or implied.” 


It will be evident, therefore, that all possible Gotetion te is 


disposed of by the statute of limitations. 

VI. There is no inconsistency between the evidence of 
McAlpine that he took possession of the twenty-five and 
one quurter acres early in April, 1878, and the discussions 
which followed with regard to the macadam tax, and the 
adjustment of what particular quarter section of wild land 
might be selected to be conveyed to McAlpine in addition. 

The evidence of McAlpine, page 182 of printed record, 
explains the whole matter, when he says: 

‘-T considered the matter closed at the last of March, 1878, though 
in April following, to satisfy the new!y formed whim of J. P. Dever- 
eux, I agreed to remove the special tax lien.” 

And on page 172 of the printed record, McAlpine says: 

‘John P. Devereux, Attorney, did not raise any objection to the 


macadam special tax lien until he had in his possession our deed to 
the two and seventy-hundredths acres. After that he wrote his letter 


of April 3, 1878.” 
See page 196, printed record. 


Also, see his letter of April 16th, 1878, page 30, printed 
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record, in which Devereux says, in addressing T. F. Oakes, 
General Superintendent: 

“After agreeing with McAlpine as to the terms upon which we were 
to exchange properties, it is ascertained that his property is encum- 
bered by a suit for taxes,”’ &c., &c. s 

And in the same letter he says: 

‘‘T have examined the proceedings through which the sale was 
made, and think tiem so irregular that the title has not passed.” 

This discovery then was made after the terms of ex- 
change had been agreed upon, and the discovery was noth- 
ing but a void tax lien, and therefore McAlpine is fully 
corroborated by Deverenx. This discussion was all about 
a nothing, after the time for discussion had passed. Still, 
McAlpine, by the persistency of the company’s officers, 
was compelled to remove the pretended lien. 

The other matter about the selection of the quarter sec- 
tion afterward, is natural enough also, for by saying that 
the trade was closed the last of March or first of April, it 
is only to be understood that the terms were agreed upon. 
It seems McAlpine was not particular what tract of wes- 
tern land he got, as it was only the measure of difference 
of $500, the amount given to boot, as it is called, between 
the conceded values of the two tracts in Wyandotte Coun- 
ty, and by reason of McAlpine’s indifference in the matter, 
he left the selection to Devereux, who chose the northeast 
quarter of section 27, township 8, range 9 east, 160 acres. 
See evidence of McAlpine, page 172-173, printed record, 
and Devereux letter of March 13, 1878, to Carr, enclosing 
deeds for execution, page 33, printed record. 

Hence we see that the seeming inconsistency vanishes. 

If McAlpine was to have a quarter section in Pottowato- 
mie County, to be afterwards selected as the measure of 
difference, it is sufficient for the purposes of this action and 
decree, that it was afterwards mace certain. 
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Or, if it had not been selected at all, the $500 could 
have been paid to McAlpine in cash. The main objects of 
the trade were the two tracts m Wyandotte County. The 
other tract was a mere matter of indifference. 

The other matters in this division have been fully an- 
swered in appellees’ brief. 

VII. This discussion is founded on the theory that what 
Devereux did not know was not worth knowing. It is 
likely that in view of the fact that be was an office mun, 
and is not shown to have visited the Ferry Tract, what he 
| | did not know about even the Ferry Tract would fill a large 
Be sized book. 

As to the evidence of Brinkerhoff that the Ferry Tract 
was unenclosed, and as to what he did not know, it is un- 
important. 

The question of possession has already been discussed in 
the brief. 

VIII. This matter has also been previously discussed, 
except as to the item that the land is encumbered by mort- 
ages. 

The Statutes of Kansas provide that the courts have the 

_ power to make any decree, saving the rights of absent par- 
ties, and the Court has done so, and the appellant has no 
cause for complaint. 

Section 41 of the Civil Code reads as follows: 

‘‘The court may determine. any controversy between 
parties before it, when it can be done without prejudice to 
the rights of others, or by saving their rights,” &c. 

JAMES M. MASON, 
Solicitor for Appellees. 


JOHN W. DAY, 
Wn. M. SPRINGER, 
Of Counsel. 


